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to 
THE  RIGHT  HONORABLE 

JOHN  SINGLETON,  BARON  LYNDHURST, 

LORD  HIGH  CHANCELLOR  OF  GREAT  BRITAIN, 

&c.  &c.  &e. 


My  Lord, 

If  it  be  the  legitimate  and  much-esteemed 
privilege  of  professional  authorship  to  offer  the  pro- 
ductions of  the  pen  as  an  humble  tribute  of  venera- 
tion for  official  rank,  how  much  is  the  value  of  this 
privilege  enhanced,  when,  to  the  advantages  of  exalted 
station,  is  added  the  superior  lustre  of  unrivalled  geuius 
and  learning.  Such,  my  Lord,  is  the  satisfaction  I 
am  permitted  to  enjoy,  in  prefixing  your  great  name 
to  this  work. 

It  were  idle  to  attempt  the  enumeration  of  your 
claims  upon  public  respect,  since  I  cannot  but  remem- 
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ber,  that  it  is  the  voice  of  the  entire  Profession  over 
which  you  preside,  that  in  your  Lordship  are  united, 
vast  talents,  untiring  assiduity  and  patience,  and 
manners  the  most  dignified  and  engaging. 

I  am  unwilling,  my  Lord,  to  offend  your  delicacy, 
either  by  recounting  the  steps  of  your  progress  towards 
that  summit  which  you  long  since  attained,  or  by 
inquiring  into  the  various  elements  of  the  brilliancy 
which  now  attends  your  occupation  for  the  third  time 
of  the  highest  judicial  station  in  the  realm.  Your 
successful  pursuit  of  whatever  the  distinguished  Pro- 
fession, of  which  you  have  long  been  facife  princeps, 
could  give  you,  both  of  honor  and  emolument,  was 
matter  of  surprise  to  none  who  watched  your  early 
career;  and  your  title  to  each  is  attested  by  the 
unabated  vigor  of  that  intellect,  which,  while  it  smiles 
at  sophistry,  detects  fraud,  and  which,  laying  bare 
every  artifice,  is  unreservedly  devoted  alike  to  the 
elucidation  of  philosophic  jurisprudence,  and  the 
unravelling  of  technicality  and  detail. 

In  venturing  now  to  lay  before  you,  an  inquiry  into 
a  subject  of  no  mean  importance  in  the  English  Law, 
and,  especially,  in  that  branch  of  it,  which  enjoys  the 
benefit    of  your    Lordship's   immediate    superinten- 
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dence,  I  am  not  without  apprehension  of  much 
inefficiency  and  many  defects.  But  whether  or  not 
this  humble  treatise  shall,  in  any  small  degree,  assist 
the  comprehension  of  that  subject,  I  have  the  satisfac- 
tion of  acknowledging  with  gratitude,  that  the  failure 
will  not  be  attributable  to  any  unwillingness  on  your 
Lordship's  part  to  bestow  your  encouragement  upon 
the  bare  effort,  since  it  is,  with  your  kind  permission, 
that  this  volume  is,  with  profound  respect,  dedicated 
to  you  by, 

My  Lord, 

Your  Lordship's  very  humble, 

And  much  obliged  Servant, 

William  D.  Lewis. 

Lincoln* 8  Inn, 

July  17  th,  1843. 
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.  Although  it  will  readily  be  admitted,  that  in  a 
commercial  country,  the  laws  which  regulate  and 
preserve  the  right  of  free  transmission  of  property  and 
circulation  of  wealth,  are  of  the  highest  importance, 
it  must,  at  the  same  time,  be  conceded,  that  profes- 
sional writers  have  very  much  overlooked  this  branch 
of  English  jurisprudence ;  so  that,  up  to  the  present 
time,  (with  one  inconsiderable  exception)  our  legal 
literature  has  supplied  no  treatise,  having  for  its 
object,  the  elucidation  of  the  doctrines  of  Perpetuity, 
as  they  affect  the  transfer  and  settlement  of  pro- 
perty in  England.  Works  on  other  subjects  have, 
indeed,  contained  incidental  allusions  to  this  topic; 
and,  occasionally,  a  single  Section  has  been  devoted 
to  an  inquiry  into  the  effect  and  bearing  of  the  laws 
against  remoteness,  with  reference  to  the  particular 
matter  under  the  writer's  consideration.  But  no 
formal  attempt  has  hitherto  been  made  to  give  a 
definite  and  intelligible  outline  of  the  general  system, 
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or  to  explain  and  reconcile  the  various  judicial  deci- 
sions on  the  subject. 

The  writer  of  the  following  pages,  in  endea- 
vouring to  supply  the  deficiency  above  alluded  to, 
confidently  claims  the  indulgence  of  the  Profession, 
on  the  ground  of  an  utter  want  of  that  guidance 
which  previous  treatises  on  the  same  or  any  similar 
subject  would  have  afforded.  He  has  had  to  walk 
alone,  and  to  cut  for  himself  a  path  through  a  con- 
fused and  extensive  mass  of  Statutes  and  of  cases. 
His  aim  has  been  to  develope  a  general  and  con- 
sistent scheme,  by  which  apparently  conflicting  deci- 
sions may  be  reconciled,  and  a  harmonious  com- 
pleteness given  to  the  entire  subject.  He  does  not 
flatter  himself,  that  he  has  altogether  succeeded : 
indeed,  it  would  argue  a  very  imperfect  acquaintance 
with  the  number,  extent,  and  complexity  of  the  topics 
discussed,  and  a  still  more  inadequate  view  of  bis  own 
deficiencies,  were  he  to  claim  credit  for  anything 
beyond  an  earnest  desire  to  supply  an  acknow- 
ledged want  in  our  professional  libraries,  and  a 
laborious  and  unwearied  effort  to  guard  against 
errors,  and  illustrate  the  truth.  Entertaining,  as 
he  does,  the  most  profound  veneration  for  our 
English  real  property  law,  he  has  been  anxious  to 
bring  out  the  portion  of  it  on  which  he  has  ventured 
to  treat,  in  all  its  completeness  and  consistency, 
and  to  demonstrate  the  correctness  and  harmony 
of  the  principles,  on  which  both  our  Parliamentary 
enactments  and  our  judicial  decisions  have,  with  but 
few  exceptions,  uniformly  proceeded.     In  aiming  at 
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this  object,  the  author  has  sometimes,  with  much 
diffidence,  ventured  to  differ  in  opinion  from  some 
writers,  who,  immediately  occupied  with  other  topics, 
have  made  incidental  allusions  to  the  subject  of  this 
treatise,  and  have  published  dicta  and  sentiments 
thereon,  to  which  he  has  not  been  able,  at  all 
times,  to  subscribe.  It  is  not,  indeed,  matter  of 
surprise,  that  writers,  however  learned,  who  merely 
glanced,  occasionally  and  for  a  collateral  purpose, 
at  different  portions  of  so  extensive  and  difficult 
a  subject,  should  be  found  inconclusive  in  the  opi- 
nions which  they  entertained  and  expressed.  It 
has  not  been  without  severe  and  anxious  scrutiny 
of  the  grounds  of  his  own  conclusions,  however, 
that  the  writer  has  in  any  case  dissented  from  those 
of  his  predecessors.  Whether  his  views  are  in  all 
cases  correct,  it  is  not  for  him,  but  for  the  Pro- 
fession, to  decide ;  and,  whilst  he  awaits,  with  some 
trepidation,  the  decision  of  his  judges,  he  derives 
consolation  from  the  assurance,  that  be  has  spared 
neither  time  nor  labor,  in  informing  and  maturing 
his  judgment,  ere  he  ventured  to  give  publicity  to  his 
views  on  any  branch  of  the  subject. 

If,  in  any  point,  the  writer  .may  be  allowed  to 
express  an  hope,  that  the  result  of  bis  exertions  will  be 
deemed  commendable,  it  is  in  that  of  his  having 
striven  to  raise  the  body  of  law  discussed  in  this  book 
into  a  consistent,  uniform,  and  harmonious  system ; 
and  he  ventures  to  believe,  that,  in  following  up  this 
design,  strict  truth  has  in  no  case  been  sacrificed  to  a 
fanciful  symmetry  of  proportions. 
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One  word  as  to  the  plan  of  the  work : — The  author 
has  experienced  the  inconvenience  of  being,  in  this 
respect,  almost  entirely  without  a  precedent  Hence, 
the  arrangement  and  distribution  of  his  subject,  may. 
probably,  by  some  critics,  be  thought  crude  and  faulty. 
The  writer  has  taken  up  the  various  topics,  in  the 
order  which,  on  reflection,  seemed  most  convenient 
and  simple;  and  if,  upon  this  point,  he  should  un- 
fortunately differ  with  his  readers,  he  trusts,  that 
the  copious  Table  of  Contents,  at  the  commencement 
of  the  volume,  will  furnish  both  to  practitioners  and 
students,  the  readiest  guidance  to  every  point  embraced 
by  his  work. 

By  some,  perhaps,  the  historical  account  of  the 
origin  and  progress  of  our  present  real  property 
system,  which  occupies  the  first  nine  chapters  of  the 
work,  will  be  excepted  to,  as  containing  nothing  that 
has  not  been  often  and  better  said  by  established 
elementary  writers.  To  novelty,  indeed,  in  this 
summary,  the  writer  makes  no  pretensions :  but  he 
submits  to  the  candid  reader,  whether  the  discussion 
of  his  subject  would  not  have  been  exposed  to  the 
objection  of  abruptness,  had  not  the  more  minute 
inquiries  of  the  treatise  been  introduced,  by  a  glance 
at  the  basis,  character,  and  general  operation  of  our 
laws  of  alienation  and  settlement. 

The  full  development  of  the  writer's  plan  required 
him,  in  Chapter  XV.,  to  introduce  a  topic,  the  dis- 
cussion of  which  he  would,  otherwise,  have  gladly 
deemed  the  peculiar  province  of  Mr.  Jarman,  as 
well,  because  of  the  researches  upon  it,  to  which  we 
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are  already  so  much  indebted,  as  of  those  promised 
in  the  concluding  portion  of  the  Treatise  on  Wills. 
Of  course,  it  was,  with  much  diffidence,  that  the 
writer  ventured  to  trespass  on  ground  pre-occupied 
by  so  distinguished  an  author;  but  he  was  firmly 
convinced,  that  his  book  would  be  left  deficient  in  a 
most  important  respect,  had  any  motive  induced  him 
to  pass  over  unnoticed  such  a  subject,  how  excellent 
soever  the  previous  or  forthcoming  elucidations. 

Of  the  many  valuable  treatises,  from  which  the 
author  has  derived  very  material  assistance  in  the 
composition  of  the  following  pages,  he  cannot  omit  ac- 
knowledging the  greatest  obligations  to  Mr.  F earned 
Essay  on  Contingent  Remainders  and  Executory 
Devises ;  Mr.  Ifargrave's  celebrated  argument  in 
the  Thellnsson  Causes  ;  that  Section  of  Mr.  Jarmaris 
work  on  Wills,  and  of  his  edition  of  Mr.  PowtlVs 
Essay  on  Devises,  which  treats  of  the  Rule  against 
Perpetuities ;  the  second  volume  of  Mr.  Preston's 
Essay  on  Abstracts  of  Title ;  Sir  Edward  Sug  den's 
Treatise  of  Powers ;  and  Mr.  Prior's  useful  Treatise 
on  the  construction  of  "  Issue,"  &c. 

The  writer  has  also  been  afforded  valuable  aid 
by  that  portion  of  the  third  Report  of  the  Com- 
missioners appointed  to  inquire  in  the  Law  of  Real 
Property,  relating  to  Perpetuities ;  but  he  has  care- 
fully avoided  introducing  into  the  body  of  his  work, 
any  discussion  or  mention  of  the  legislative  enactments 
upon  that  subject  recommended  by  the  Commissioners. 
Those  desirous  of  considering  the  alterations  suggested, 
will  find  them  in  the  Appendix,  No.  I. 
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The  author's  plan  originally  embraced  the  subject 
of  accumulation  of  income ;  but  he  has  since  found 
that  topic  so  ably  and  luminously  disposed  of  by 
Mr.  John  F.  Hargrave,  in  the  recent  "  Treatise  on 
the  Thellusson  Act/'  that  he  willingly  relinquishes 
that  portion  of  his  task. 

These  are  all  the  explanations  which  the  writer 
deems  it  necessary  to  intrude  upon  the  public.  And 
he  now,  therefore,  commends  to  the  candour  and 
indulgence  of  the  Profession,  this  result  of  close 
and  protracted  investigation.  Notwithstanding  all 
his  care  and  circumspection,  errors  both  of  sentiment 
and  expression  have,  doubtless,  crept  into  his  work, 
learned  readers  will,  probably,  discover  mistakes 
which  have  eluded  his  own  vigilance,  and  mark 
defects  which  further  study  might  have  supplied. 
But,  those  inadvertencies  allowed  for,  which  scarcely 
any  diligence  would  suffice  altogether  to  exclude, 
the  author  ventures  to  hope,  that,  in  the  work  which 
is  now  submitted  to  the  Profession,  he  will  be  found, 
in  the  main,  correctly  to  have  elucidated  the  im- 
portant branch  of  the  law  under  discussion,  and  to 
have  contributed  something,  however  trifling,  towards 
supplying  the  deficiency  so  generally  acknowledged. 

One  reward,  at  least,  the  writer  has  already 
secured  during  the  progress  of  his  labors, — a  deeper 
and  more  familiar  acquaintance  with  that  venerable 
body  of  ancient  English  law,  whose  rules  and  prin- 
ciples he  has  endeavoured  to  develope  and  illustrate ; 
which  has  been  for  many  centuries  the  admiration  of 
the  world  ;   and    which    happily  still   continues  to 
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regulate  the  .  affairs  and  protect  the  interests  of  a 
great  commercial  nation.  To  have  taken  a  nearer 
view  of  such  a  code,  and  to  have  discerned  the 
harmony  and  propriety  of  its  principles  and  pro- 
visions, more  clearly  than  before,  is,  of  itself, 
abundant  compensation  for  the  time  and  effort  ex- 
pended on  the  task ;  but  if,  beyond  this,  the  following 
pages  shall  be  found,  in  any  measure,  to  clear  up  the 
obscurities,  explain  the  difficulties,  account  for  the 
anomalies,  or  reconcile  the  apparent  contradictions, 
which  attach,  more  or  less,  to  the  most  perfect  of 
human  institutions,  the  author  must  be  abundantly 
satisfied  with  the  result  of  his  labors. 

To  those  of  his  friends,  who  have  kindly  assisted 
in  the  preparation  of  this  work  for  the  press,  the  author 
desires  to  record  his  gratitude ;  while  he  would  also 
express  the  humble  hope,  that  his  exertions  may  not 
prove  wholly  unworthy  the  attention  thus  bestowed 
upon  them. 

The  writer  originally  contemplated  a  much  more 
copious  Index  than  that  appended  to  the  work  ;  but 
having  found,  that  his  design  had  led  to  the  forma- 
tion of  a  most  extensive  Table  of  Contents,  he  has 
deemed  it  useless  to  supply  an  Index,  embracing 
more  than  the  principal  heads  or  divisons  of  the 
subject. 

Lincoln's  Inn, 

Trinity  Vacation,  1843. 
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A 
PRACTICAL  TREATISE 

ON 

THE  LAW   OF  PERPETUITY. 


INTRODUCTION. 


Tbb  right  of  property,  or  the  right  to  exercise  an  absolute  The  ™ht  of 
control  over  property,  (to  whatever  extent  enjoyed,)  being  pS^ketogS 
the  creature  of  civil  society,  and  introduced  and  established  cr?f£^ 
by  the  exigencies  and  necessities  of  that  society,  in  opposi-  «itj,  mmt  be 
tion  to  the  primary  suggestions  of  the  law  of  nature,  (a)   rwtrtet™ 
it  is  evident  that  the  various  rights  consequent  on,  or  asso-  t*h»*2£|w 
dated  with  the  absolute  right  of  property,  are  and  ever  must  J^J**!"*11 
be  regulated,  in  all  respects,  by  the  very  same  necessities  the  inMiutioa. 
which  gave  it  birth.     The  right  of  the  heir  by  descent,  the 
purchaser  by  conveyance,  and  the  devisee  by  testament, 
being  alike  the  offspring  of  political  necessity,  and  coun- 
tenanced and  established  for  the  peace  and  welfare  of  society, 
it  is  not  only  proper  but  necessary,  that  the  exercise  and 
enjoyment  of  those  rights   should   be   subjected   to  such 

(a)   Fufieadorf,  da  Offic  Hca.  * 
Civil,    lib.    1,  cup.   13.  — Tttfai.— 
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restrictions  as  will  prevent  their  creating  inconveniences 
and  disturbances  even  worse  than  those  intended  to  be 
avoided  by  the  original  departure  from  the  law  of  nature. 
The  right  of  every  landholder,  whether  countless  acres  own 
him  as  their  lord,  or  he  be  proprietor  only  of  a  cottage 
garden,  is  the  creature  of  necessity ;  and  the  exercise  of 
that  right  is  properly  subject  to  the  laws  which  the  same 
necessity,  originating  in  varying  times  and  circumstances, 
may  impose.  Now,  in  proportion  as  civilization  advances, 
and,  with  it,  trade  and  commerce,  the  great  fountains  of 
wealth ; — in  proportion  also  as  the  exigencies  of  mankind 
increase,  and,  with  them,  an  infinite  variety  of  modifications 
of  the  right  of  property  as  requisite  to  meet  those  exigencies; — 
in  the  very  same  proportion  will  the  necessity  for  the  free 
and  easy  circulation  and  transmission  of  property  be  mani- 
fest If  the  municipal  laws  empower  neither  the  transfer 
of  property  from  one  person  to  another  during  the  lifetime 
of  the  owner,  nor  its  posthumous  alienation,  then  is  its 
value  to  the  commonwealth  small  indeed.  Accordingly, 
by  the  laws  of  all  states,  to  any  considerable  extent  advanced 
in  civilization,  either  the  whole,  or  a  definite  part,  of  the 
share  of  every  recognised  possessor  or  occupier  of  the  soil, 
is  at  his  disposal. 
Theexerciteof  Nevertheless,  this  jus  disponendi,  however  surely  gua- 
thU  right  of      ranteed  by  the  laws  of  a  country,  would,  in  the  end,  serve 

property  in  a  J  •',  ^  * 

manner  fatal      little  purpose,  were  it  open  to  an  individual,  either  in  his 
enjoyment        lifetime  or  at  his  death,  to  exercise  his  right  of  disposal  in 
gainst  the        a  manner  that  would  deprive  the  commonwealth  for  ever, 
desired  end.      or  for  a  iong  period  of  time,  of  all  practical  benefit  from  the 
property  in  his  possession.    The  political  necessity  that  con- 
ferred on  the  owners  of  property  the  absolute  right  to  dispose 
of  the  whole  or  a  portion  of  it  at  their  pleasure,  would  then 
forbid  their  exercise  of  that  power,  in  a  manner  fatal  to  its 
enjoyment  in  all  future  time,  or  prejudicial  to  the  general 
interests  of  society.     But  prejudical  the  exercise  of  that 
right,  assuredly,  is,  when  the  property  which  an  individual 
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may  have  amassed  by  successful  industry,  or  have  acquired 
by  fortune,  thereby  becomes  (as  it  were)  a  stagnant  posses- 
sion, and,  for  all  purposes  of  the  commonwealth,  useless. 
A  miserly  disposition,  in  this  case,  withdraws  from  free 
circulation,  and,  therefore,  renders  worse  than  valueless,  pro- 
perty which,  without  the  protection  of  the  state  and  its 
municipal  laws,  could  not  have  been  obtained,  or,  if  obtained, 
preserved.  "  Experience," says  Sir  Wm.  Blackstone,  "hath 
shewn  that  property  best  answers  the  purposes  of  civil  life, 
especially  in  commercial  countries,  when  its  transfer  and 
circulation  are  totally  free  and  unrestrained." 

From  the  simplicity  of  manners  and  laws  of  some  states,  Mixed  charac- 
and  the  backwardness  in  civilization  and  refinement  of  J^ourccsf  and 
others,  the  necessity  of  which  we  have  last  spoken  is  un-  variety  •;. 

J  r  phases  of  its 

known.  In  England,  however,  where  the  antiquity  of  our  community, 
laws  and  institutions  is  exceeded  only  by  their  complexity  display  to 
and  infinite  variety, — where  the  trade  and  commerce,  which  *p^pnn" 
form  an  integral  part  of  our  national  strength,  demand  a 
power  of  free  transfer  of  property  from  man  to  man,  co- 
extensive with  his  ever-varying  exigencies, — where  the 
habits  of  an  ancient  and  wealthy  aristocracy  incline  that 
class  to  dispose  of  their  property,  in  a  manner  favourable  to 
the  inheritors  of  their  dignity,  but  not  to  its  free  interchange 
and  transmission, — in  England  thus  circumstanced,  and 
with  interests  and  classes  so  directly  conflicting,  it  is  reason- 
able to  suppose  that  rules  jealously  protecting  the  free  circu- 
lation of  property,  at  once  in  accordance  with  the  spirit  of 
the  laws,  and  answering  all  the  necessities  of  a  commercial 
country,  while  they  afford  every  reasonable  facility  for  those 
family  arrangements  enjoined  by  the  ties  of  nature,  and  not 
inconsistent  with  the  welfare  of  society ; — it  is,  we  repeat, 
reasonable  to  suppose,  that  some  such  rules  should  form  an 
important  feature  in  the  judicial  polity  of  the  kingdom. 

Nor  can  it  be  matter  of  surprise,  if  in  a  country  such  as  jn  a  commer* 
this ;  where  the  mobilia,  (including  in  that  term  every  thing  Jjjjj^jfc^ 
except  solum,  vel  qua  solo  adhmreni)  form  as  much  a  con-  right  of 
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disposal  of 
personals,  of 
equal  import- 
ance with  that 
of  the  soil  or 
land. 


English  juris- 
prudence 
supplies  the 

5»rorisions 
bund  to  be 
antecedently 
probable. 


These  con- 
tained in  the 
rules  against 
perpetuities. 


stituent  part  of  the  national  wealth,  as  the  immobilia ;  the 
laws  should  be  found  to  evince  as  strict  a  regard  for  the 
unclogged  circulation  and  transfer  of  the  former,  as  the 
general  condition  and  circumstances  of  the  country  lead  us 
to  infer  they  would  entertain  for  the  free  interchange  and 
alienation  of  the  latter. 

And,  accordingly,  on  surveying  the  temple  of  English 
jurisprudence,  we  behold  in  it  a  range  of  columns,  which, 
while  they  impart  symmetry  and  beauty  to  the  whole  build- 
ing, afford  it,  also,  material  support.  In  other  words,  the 
Laws  of  Property  in  England  are  nicely  adapted  for  pre- 
serving harmony  between  the  diversified  elements  which 
constitute  the  sources  of  national  prosperity,  at  a  point 
where  they  are  most  liable  to  clash,  by  securing  the  neces- 
sary freedom  of  commerce  in  the  alienation  and  pledge  of 
every  species  of  property,  on  the  one  band,  and  the  properand 
reasonable  regard  to  private  and  family  purposes  in  the 
settlement  of  property,  on  the  other. 

These  are  the  important  objects  designed  in  the  branch 
of  English  law,  known  as  the  Rules  -against  Perpetuities ; — 
rules  which,  while  they  are  efficient  for  the  purpose  of  pre- 
serving and  guaranteeing  the  free  circulation  of  property  to 
the  utmost  reasonable  extent,  yet  afford  ample  scope  for 
that  attention  to  personal  and  family  exigencies,  which  it  is 
neither  the  policy  of  the  laws,  nor  the  interest  of  society, 
entirely  to  overlook.  In  these  rules,  prohibiting,  as  they 
do,  restrictions  on  the  alienation  or  suspension  of  the  pos- 
session and  enjoyment  of  property  for  more  than  a  fixed 
period  of  time,  we  discover  that  wise  attention  to  the  public 
interest,  in  its  minutest  concerns,  which  characterizes 
England's  judicial  code,  and  will  ever  constitute  its  highest 
praise,  (b) 


(b)  The  author  has  no  intention  to 
impugn  the  maxim,  "  de  minimis  non 
curat  hx»  The  "minimis,"  it  is 
conceived,  refers  to  insignificant  tech. 


nicalities,  provision  for  which  is  in- 
consistent with  the  majesty  of  the  law, 
and  calls  for  more  subtlety  than  is 
compatible  with  its  general  simplicity. 
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To  the  practical  efficiency  of  the  Rules  against  Perpetui-  Testimony  to 
ties  in  promoting  the  purposes  designed  in  them,  testimony  ^^^SrwSw 
is  thus  ably  borne  by  the  learned  Mr.  Butler  :  (c) — "  The  designed. 
limits  within  which  the  English  system  of  the  settlement  of 
property  confines  the  restraints  on  alienation  prevent  the 
subtraction  from  commerce  of  an  undue  proportion  of  the 
national  wealth,  and  leave  as  .much  of  it  for  circulation  as 
is  sufficient  to  answer  the  wants  of  those  who  wish  to  pur- 
chase ;  and  while  a  perpetual  entail  is  avoided,  such  an 
entail  may  be  framed  as  will  effect  all  those  provisions 
which  it  is  consistent  with  the  limited  reach  of  human 
prudeuce  to  design ;  and  when  the  entail  is  discharged,  it 
most  frequently  happens  that  the  rights  or  views  of  the 
parties  interested  in  the  property  lead  wholly  or  partially 
to  a  renewal  of  the  entail,  and  thus,  while  individuals  have 
the  means  of  effecting  reasonable  arrangements,  that  succes- 
sion of  respectable  proprietors  is  preserved,  which  conduces 
so  much  to  public  and  private  happiness." 

The  importance  of  an  inquiry  into  the  origin,  progress, 
and  present  state,  of  the  Rules  against  Perpetuities,  being 
thus  ascertained,  it  only  remains  to  observe  that  they  are 
the  subjects  proposed  for  consideration  in  the  following 
pages. 

We  may  conclude  these  introductory  observations  in  the  Summary  of 
words  of  an  elegant  legal  writer,  who  thus  forcibly  illus-  the  Rules 
trates  the  necessity  for  the  Rules  against  Perpetuities : —       iSnettitiei 

"  The  necessity  of  imposing  some  restraint  on  the  power 
of  protracting  the  acquisition  of  the  absolute  interest  in, 
or  dominion  over  properly,  will  be  obvious,  if  we  consider, 
for  a  moment,  what  would  be  the  state  of  a  community  in 
which  a  considerable  proportion  of  the  land  and  capital  was 
locked  up.  That  free  and  active  circulation  of  property, 
which  is  one  of  the  springs  as  well  as  the  consequences  of 
commerce,  would  be  obstructed ;  the  improvement  of  land 

(c)  Note  to  F.  C.  B  ,  p.  568. 
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checked;  its  acquisition  rendered  difficult;  the  capital  of 
the  country  gradually  withdrawn  from  trade ;  and  the  in- 
centives to  exertion  in  every  branch  of  industry  diminished. 
Indeed,  such  a  state  of  things  would  be  utterly  inconsistent 
with  national  prosperity ;  and  these  restrictions,  which  were 
intended  by  the  donors  to  guard  the  objects  of  their  bounty 
against  the  effects  of  their  own  improvidence,  or  originated 
in  more  exceptionable  motives,  would  be  baneful  to  all."  (d) 

(<f)  1  Jarm.  Will*,  219,  220. 


CHAPTER  L 

A  PRELIMINARY  INQUIRY  INTO  THE  CHARACTERISTIC  FEATURES 
OF  THE  ENGLISH  SYSTEM  OF  DISPOSAL  OF  REAL  PROPERTY, 
AS  TO  ITS  TRANSMISSION  BY  DESCENT,  ALIENATION,  AND 
SETTLEMENT. 

It  does  not  seem  wholly  foreign  to  the  purpose  of  an 
essay  devoted  to  the  consideration  of  that  branch  of  English 
jurisprudence  which  secures  the  free  circulation  of  the 
landed  property  of  the  realm,  to  preface  our  more  minute 
inquiries  into  the  history  and  progress  of  the  law  of  settle- 
ment, (introductory  to  our  main  subject,)  by  a  few  remarks 
upon  the  general  character  and  distinguishing  features  of 
those  rights  in  and  powers  over  the  soil  or  real  property 
of  the  kingdom,  which  are  guaranteed  by  the  laws,  script** 
et  inscrvpUB. 

'    Sir  Wvu  Blackstone  has  observed,  that  our  lands  are  English  law 
either  plainly  feods,  or  partake  very  strongly  of  the  feodal  U^^^7 
nature  ;  and  concerning  the  feodal  system  he  has  remarked,  pressed  with 

°  ^  the  principles 

that  it  is  impossible  to  understand  with  any  degree  of  of  the  feodal 
accuracy  either  the  civil  constitution  of  this  kingdom,  or  8yi^m* 
the  laws  which  regulate  its  landed  property,  without  some 
general  acquaintance  with  the  nature  and  doctrine  of  feods, 
or  the  feodal  law.  And  certain  it  is,  that  English  juris- 
prudence affords  very  many  monuments  and  traces  of  that 
vast  political  system,  in  which  the  greater  part  of  the 
Western  world  was,  (as  it  were,)  bound  up,  for  centuries 
after  the  wreck  of  the  Roman  Empire ;  a  system  which, 
though  originally  introduced  by  wandering  barbarians,  was 
as  profound  in  policy,  as  it  has  proved  to  be  extensive  in 
results. 
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Glance  at  the         Concerning  the  origin  and  progress  of  this  system,  it 
origin  and         can  ^  necessary  here  to  say  but  little.     That  it  was  in- 

progress  of  tbo  *  y 

feodaJ  system,    troduced  soon   after  the   final  extinction  of  the  Roman 

Empire  in  Europe,  by  the  different  nations  who  aided  in 
its  overthrow,  is  well  known.  That  it  originated  in  the 
seizure  by  conquering  hordes  of  whatever  they  desired  of 
the  property  of  the  conquered,  in  the  general  allotment 
of  that  property  among  the  superior  officers  of  the  armies, 
and  the  subdivision  of  it,  by  these  latter,  among  their 
inferiors,  is  also  a  fact  historically  ascertained.  As  for 
the  rest,  let  Sir  Wm.  Blackstone  speak: — "  Allotments 
thus  acquired  naturally  engaged  such  as  accepted  them  to 
defend  them,  and  as  they  all  sprang  from  the  same  right 
of  conquest,  no  part  could  subsist  independent  of  the 
whole;  wherefore  all  given  as  well  as  receivers  were 
mutually  bound  to  defend  each  other's  possessions.  But 
as  that  could  not  effectually  be  done  in  a  tumultous  ir- 
regular way,  government,  and  to  that  end  subordination, 
was  necessary.  Every  receiver  of  lands  or  feodatory  was, 
therefore,  bound,  when  called  upon  by  his  benefactor  or 
immediate  lord  of  his  feod  or  fee,  to  do  all  in  his  power 
to  defend  him.  Such  benefactor  or  lord  was  likewise 
subordinate  to  and  under  the  command  of  his  immediate 
benefactor  or  superior;  and  so  likewise  to  the  prince  or 
general  himself:  and  the  several  lords  were  also  severally 
bound  in  their  respective  gradations,  to  protect  the  posses- 
sions they  had  given.  Thus  the  feodal  connection  was 
established ;  a  proper  military  subjection  was  naturally 
introduced,  and  an  army  of  feodatories  was  always  ready 
enlisted,  and  mutually  prepared  to  muster,  not  only  in 
defence  of  each  man's  own  several  property,  but  also  in 
defence  of  the  whole  and  of  every  part  of  this  their  newly 
acquired  country ;  the  prudence  of  which  constitution  was 
soon  sufficiently  visible  in  the  strength  and  spirit  with 
which  they  maintained  their  conquests." 

Distinguishing       The  distinctive  marks  of  this  feodalism,  were,  first,  the 
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destruction  of  allodial  property,  and  the  creation  in   its  characteristics 

stead,  of  a  system  of  tenure,  the  sovereign  or  first  lord  in  relation  to 

being  entitled  to  the  direct  dominion  of  the  land,  while  JhefcfUthe°f 

the  tenant  or  vassal  was  invested  with  the  dominium  utile  ;  nature  of  the 

secondly,  that  immoveable  or  real  property  only  was  ad-  which  formed 

mitted  to  be  held  in  feodality,  or,  in  other  words,  to  be  ofYfief.'aacT 

the  substance  of  a  fief;  thirdly,  that  the  relation  between  P*  connexion 

•''  t  between  lord 

the  chief  and  his  vassals  was  purely  of  a  military  nature,  and  feodatory. 
and  was  territorial,  and  not  considered  to  arise  from  the 
allegiance  due  from  a  subject  to  a  sovereign,  but  from  an 
implied  obligation  supposed  to  be  annexed  to  the  tenure 
of  the  fee. 

An  important  incident,  also,  of  this  tenure,  was,  that  as  Feodal  obli- 
the  feodal  obligation  was  looked  upon  as  reciprocal,  the  disabled  lord 
lord  could  not  alien  or  transfer  his  seigniory  without  the  JJ^^JSJJ 
consent  of  his  vassal  or  tenant ;  nor  the  vassal,  his  feod,  without  mutual 

consent. 

without  the  license  of  his  lord :  it  being  equally  unreason- 
able that  the  lord  should  extend  his  protection  to  a  person  to 
whom  he  had  exceptions,  and  that  the  vassal  should  own 
subjection  to  a  superior  not  of  his  own  choosing.  The 
reciprocal  obligations  arising  from  this  relation  were,  on 
the  part  of  the  lord,  the  obligation  of  defending  the  title  of 
his  tenant,  or,  technically  speaking,  of  warranty,  and  when 
subinfeodation  was  introduced,  the  further  duty  of  acquittal, 
that  is,  of  keeping  the  tenant  free  from  molestation  in 
respect  of  the  *  services  due  to  the  lords  paramount ;  and, 
on  the  part  of  the  tenant,  the  obligation  of  giving  his  lord 
his  military  assistance  and  services  in  defence  of  the  feod, 
when  necessary. 

Respecting  the  time  and  manner  of  the  introduction  of  Time  and 
this  complex  system  of  feodality   into  England,   it  may  traduction  of" 
suffice  to  observe  that,  if  not  introduced,  it  was  matured  e^1*™  int0 
and  finally  established  among  us,  by  William   the  first 
and  the  Norman  barons  who  shared  and  assisted  in  the 
Couquest,  by  the  middle  of  the  reign  of  that  prince ;  but 
that  it  was  not  imposed   by   the  Conqueror,   but  rather 
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nationally  and  freely  adopted  by  the  magnates  and  repre- 
sentatives of  the   realm,   in   the  same  manner  as  other 
nations  of  Europe  had  adopted  it,  upon  the  principle  of 
self-security. 
Gradual  de-  It  does  not  appertain  to  our  present  purpose  to  com- 

of  foods.  mence  an  inquiry  into  the  mode  of  infeodation  by  corporal 

investiture,  or  of  the  juramentum  fidetitatis  entered  into  by 
the  vassal  or  tenant,  or  of  the  homagium  done  by  the  tenant 
upon  his  investiture,  or  of  the  different  kinds  of  services 
and  suits  to  be  rendered  and  done  by  the  feodatory,  in 
consideration  of  and  as  a  return  for  his  feocL     Nor  does  it 
come  within  the   scope  of  these  preliminary  remarks  to 
inquire   into   the  gradual  progress  of  feods,  (from   being 
mere  precarious  holdings  at  the  will  of  the  lord,  guided  by 
his  view  of  the  manner  in  which  the  vassal  performed  his 
services,)  to  their  eventual  state  of  substantial  inheritances 
descendible   to   the  issue    and  collateral  kindred  of  the 
feodatory.     Nor  do  we  intend  to  speak  of  the  long  train  of 
burdensome  and  grievous  imposts  which  attended  the  full 
establishment  of  the  feodal  system — a  fruitful  progeny  of 
aids,  reliefs,  primer-seisins,  wardships,  marriages,  fines  for 
alienation,  and  escheats,  rendering  that  a  complicated  and 
extensive  slavery  of  tenure,  which,  (as  Sir  Wm.  Blackstone 
says)  in  its  primitive  simplicity,  was  a  plan  of  liberty  equally 
beneficial  to  both  lord  and  tenant,  and  prudently  calculated 
for  their  mutual  protection  and  defence.     Nor  need  par- 
ticular mention   be   made  of  that  system  of  scutages  or 
escuages,  by  which  the  personal  attendance  and  services  of 
the  feodatories  were  frequently  commuted  for  pecuniary 
assessments,  and  through  which  all  the  advantages,  promised 
or  real,  of  the  feodal  constitution,  were  destroyed,  and 
nothing  but  the  hardships  remained.      It  may  be  well, 
however,  to  describe,  in  the  forcible  language  of  the  au- 
thority above  referred  to,  the  effects  of  the  degenerating 
influences    introduced    into    the    working    of   feodalism : 
"  Instead  of  forming  a  national  militia  composed  of  barons, 
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knights  and  gentlemen,  bound  by  their  interest,  their 
honor,  and  their  oaths,  to  defend  their  king  and  country, 
the  whole  of  this  system  of  tenures  now  tended  to  nothing 
else  but  a  wretched  means  of  raising  money  to  pay  an  army 
of  occasional  mercenaries.  In  the  meantime,  the  families 
of  all  our  nobility  and  gentry  groaned  under  the  intolerable 
burthens,  which  (in  consequence  of  the  fiction  adopted 
after  the  Conquest)  were  introduced  and  laid  upon  them 
by  the  subtlety  and  finesse  of  the  Norman  lawyers.  For 
besides  the  scutages  to  which  they  were  liable  in  default 
of  personal  attendance,  which  were  however  assessed  by 
themselves  in  Parliament,  they  might  be  called  upon  by 
the  king  or  lord  paramount  for  aids,  whenever  his  eldest 
son  was  to  be  knighted,  or  his  eldest  daughter  married: 
not  to  forget  the  ransom  of  his  own  person.  The  heir,  on 
the  death  of  his  ancestor,  if  of  full  age,  was  plundered  of 
the  first  emoluments  arising  from  his  inheritance  by  way  of 
relief  and  primer-seisin,  and  if  under  age,  of  the  whole  of 
his  estate  during  infancy.  And  when  he  came  to  his  own 
after  he  was  out  of  wardship,  his  woods  decayed,  houses 
fallen  down,  stock  wasted  and  gone,  land  let  forth  and 
ploughed  to  be  barren,  to  reduce  him  still  further,  he  was 
yet  to  pay  half  a-year's  profits  as  a  fine  for  suing  out  his 
livery :  and  also  the  price  or  value  of  his  marriage,  if  he 
refused  such  wife  as  his  lord  and  guardian  had  bartered  for 
and  imposed  upon  him ;  or  twice  that  value  if  he  married 
another  woman.  Add  to  this,  the  untimely  and  expensive 
honor  of  knighthood,  to  make  his  poverty  more  completely 
splendid.  And  when  by  these  deductions,  his  fortune  was 
so  shattered  and  ruined,  that  perhaps  he  was  obliged  to  sell 
his  patrimony,  he  had  not  even  that  poor  privilege  allowed 
him,  without  paying  an  exorbitant  fine  for  a  license  of 
alienation:' 

The  chief  points  in  connection  with  which  it  is  desired  Branches  of 
to  call  attention  to  the  genius  of  the  feodal  system,  are  ^Lt°1Uy  °f 
those  of  the  alienation,  and  the  inheritance  and  succession  influencc  on 
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English  system  of  feods,  as  being  the  particular  branches  of  feodal  juris- 
perty.  prudence,  which  have  intermingled  themselves  most  in- 

timately with  our  laws;  and  have  contributed  more  than 
anything  else  to  the  formation  of  the  English  law  and 
system  of  real  property,  and  impressed  it  with  their  own 
distinctive  features, 
l.  The  alien*.       1-  We  have  seen  that  upon  strict  feodal  principles,  foods 
tion  of  foods.      were  inalienable  without  the  license  of  the  lord.     In  ad- 
dition to  this  clog  upon  alienation,  there  was  the  further 
requisite  of  obtaining  the  concurrence  of  the  proximate 
lineal  heir,  without  which  he   could  not  be  effectually 
deprived  of  the  inheritance. 
Gradual  re-  This  feodal  strictness  was  first  relaxed  by  a  law  of  King 

feoo^rtrict-  Henry  the  First,  allowing  a  man  to  sell  and  dispose 
ness  in  this  of  lands  which  he  himself  had  purchased  or  acquired,  pro- 
vided he  did  not  wholly  disinherit  his  children ;  and  so  far, 
therefore,  the  feodal  pre-requisites  of  a  license  of  alienation, 
and  the  consent  of  the  eldest  son,  were  abolished.  It  does 
not  seem,  however,  that  this  law  removed  the  ancient  dis- 
ability as  respects  the  alienation  of  feods  descended  to  the 
feodatory  from  his  ancestors,  although  the  words  of  the 
statute  may  well  enough  be  confined  to  a  saving  of  the 
rights  of  the  issue.  From  Glanvitte  (a  writer  in  the  reign 
of  Henry  the  Second),  it  would  appear  that  the  power  of 
disposing  of  lands  was  afterwards,  in  some  way  or  other, 
considerably  enlarged,  and  a  right  of  alienation  seems  to 
have  been  in  his  time  exercised  over  all  lands  which  a 
person  had  himself  acquired,  provided  they  had  been  con- 
veyed to  him  and  his  assigns,  and  also  over  one-fourth  of 
all  lands  descended,  without  the  consent  of  the  heir. 
Of  the  mode  of  But  notwithstanding  the  disabilities  under  which  feoda- 
aiienation  by      tories  were  placed,  in  respect  of  the  alienation  of  their  lands, 

submfeodation.  r  '  r  ^  » 

feods  were  ever  susceptible  of  a  particular  mode  of  transfer, 
called  subinfeodation,  by  means  of  which  a  new  fief  was 
created  by  the  feodatory,  who  thereby  became  a  mesne  or 
middle  lord,  in  respect  of  the  vassals  or  tenants  who  held 
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under  the  subinfeudation.     To  this  subinfeudation  neither 
the  license  of  the  superior  lord  nor  the  consent  of  the  heir 
of  the  feodatory  was  necessary ;  but  it  did  not  destroy  the 
relation  between  the  lord  and  his  tenant,  or  deprive  the 
former  of  the  right  to  those  suits  and  services  reserved  to 
him  on  the  original  creation  of  the  feod.     This  power  of 
subinfeudation  was  so  far  limited,  however,  that  the  feodatorv 
was  to  leave  sufficient  of  the  feod  to  enable  him  to  answer 
the  services  due  to  his  lord.     This  indirect  power  of  aliena- 
tion was  again  exercised  by  the  subfeodatories,  who  carved 
out  of  their  fiefs  still  more  minute  estates,  to  be  held  of 
themselves  as  inferior  lords.     To  such  an  extent  "was  this 
practice  of  subinfeodation  carried,  that  the  lords  paramount 
began  to  perceive  that  it  was  the  occasion  of  the  loss  to  them 
of  many  of  their  feodal  profits,  by  reason  as  well  of  their 
sometimes  falling  into  the  hands  of  the  mesne  lords,  as  of 
these  being  less  able  to  render  the  military  and  other  services 
due  from  them  to  their  superiors.     More  certainly,  there-  Restrictions 
fore,  to  fix  the  limits  imposed  by  the  common  law,  it  was  by°a  provision l 
provided  by  an  article  of  Magna  Charta,  (9  Hen.  3,  c.  32,)  Q^JjjJ"" 
that  no  subinfeodation  of  part  of  the  feod  should  be  made, 
unless  sufficient  was  left  to  answer  the  services  due  to  the 
superior  lords ;  which  sufficiency,  says  Sir  Wm.  Blackstone, 
was  probably  interpreted  to  be  one-half  or  moiety  of  the 
land.     This  power  of  subinfeodation,  however,  does  not 
appear  to  have  extended  to  tenants  in  capite,  or  those  who 
held  immediately  of  the  king ;  in  respect  of  whom  nothing 
less  than  the  whole  was  thought  sufficient  to  answer  the 
services. 

Thus  stood  the  feodatory's  power  of  alienation  until  the  Power  of  sub- 
18th  year  of  Edward  the  First,  in  which  the  famous  statute  253jJ2mtIld 
of  Quia  emptores  terrarutn  was  enacted.      This  statute,  general  powers 
(18  Edw.  1,  st  1,  c.  1,)  at  once  abolished  the  feodal  liberty  conferred  by 
of  subinfeodation,  and,  instead  of  it,  conferred  a  general  Jj£  tvJJ^US" 
power  of  alienation  of  all  lands  held  in  fee  simple,  except 
those  of  the  king's  tenants  in  capite,  without  any  license  by 
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capite,  and 
substitution  of 
fines  for 
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Abolition  of 
these  also  in 
reign  of 
Charles  IL 


Of  testament- 
ary alienation 
under  the 
feodal  system. 


This  even  less 
conformable  to 
principles  of 
feodalism  than 
alienation  inter 


vivos. 


the  lord,  or  consent  by  the  heir.  Its  words  are : — Quod  de 
cetero  ticeat  unicuique  tibero  homini  terras  suas  seu  tene- 
ment** sua,  seu  partem  inde  ad  voluntatem  suam  venders. 
Ita  tauten  quod  feoffatus  teneat  terram  Mam  seu  tenemen- 
turn  Mud,  de  capital*  domino  feodi  Mius9  per  eadem  servitia 
et  consuetudines  q*us  feoffator  suus  Ma  prius  tenuit.  The 
king  not  being  particularly  named,  the  tenants  in  capite 
were  held  to  be  out  of  the  statute ;  but  the  restraints  on 
alienation  by  them  were,  in  a  great  degree,  removed  by  the 
joint  effect  of  the  statute  De  Prerogative  Regis,  17  Edw.  2, 
c  6,  and  the  statute  1  Edw.  3,  c.  12,  whereby  tenants  in 
capite  were  permitted  to  alien,  upon  payment' of  a  fine  to 
the  king.  And,  eventually,  these  fines  for  alienation,  the 
last  remnants  of  the  barbarous  restrictions  or  impositions  with 
which  feodalism  had  been  overlaid,  were  swept  away  in  the 
reign  of  Charles  2,  together  with  every  other  outward  badge 
of  that  military  system.  The  statute  which  effected  this 
salutary  change  was  the  12  Charles  2,  c.  24. 

Our  attention  has  hitherto  been  confined  to  the  power  of 
alienation  in  the  lifetime  of  the  feodatory  which  obtained 
under  the  feodal  system,  and  its  gradual  disencumbrance 
from  the  shackles  which  that  system  imposed  upon  it  It 
will  be  proper  now  to  consider  the  subject  of  testamentary 
alienation,  in  connection  with  the  influence  of  feodal  prin- 
ciples. Sir  Wm.  Blackstone  well  observes  that,  though  the 
feodal  restraint  on  alienation  by  deed  vanished  very  early, 
yet  this  on  wills  continued  for  some  centuries  after,  and 
that,  owing  to  the  want  of  that  notoriety  and  public  desig- 
nation of  the  successor,  which  in  descents  is  apparent  to  the 
neighbourhood,  and  which  the  simplicity  of  the  common 
law  always  required  in  every  transfer  and  acquisition  of 
property.  It  seems  sufficiently  plain  that  the  restraint  upon 
the  power  of  devising  was  a  consequence  of  the  introduction 
of  the  feodal  system ;  that  right  having  been  clearly  in  use 
among  our  Saxon  ancestors.  It  is  also  to  be  ascribed  to  the 
same  policy  which  dictated  the  feodal  doctrine  of  non-aliena- 
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tion  in  the  feodatory's  lifetime  without  the  consent  of  the 
lord.  Some,  indeed,  says  the  above  learned  judge,  have 
questioned  whether  this  restraint  was  not  founded  upon 
t^uer  principles  of  policy,  than  the  power  of  wantonly  dis- 
inheriting the  heir  by  will,  and  transferring  the  estate, 
through  the  dotage  or  caprice  of  the  ancestor,  from  those  of 
his  blood  to  mere  strangers.  For  this,  it  is  alleged,  main- 
tained the  balance  of  property,  and  prevented  one  man  from 
growing  too  big  or  powerful  for  his  neighbours;  since  it 
rarely  happens  that  the  same  man  is  heir  to  many  others, 
though  by  art  and  management  he  may  frequently  become 
their  devisee. 

But  notwithstanding  the  feodal  restrictions  upon  testa-  The  power 

,.        A.  .  *>   j      .  .  ,    sometimes  ex- 

mentary  alienation,  the  power  of  devising  was  exercised  erased  by 
over  lands  in  some   particular  places,  such  as  cities  and  owterms^of 
boroughs,  in  which  by  special  custom  Saxon  immunities  years- 
were    still  preserved.      A   testamentary  power,  was  also 
allowed  to  be  exercised  over  terms  for  years  and  other 
chattel  interests  in  land,  which,  on  account  of  their  original 
imbecility  and  insignificance,  were  regarded  as  pure  per- 
sonalty, and,  as  such,  were  ever  disposable  by  will. 

The  statute  of  Quia  emptores  which  removed  the  restric-  Prohibition  of 
tions  upon  alienations  inter  vivos,  not  only  had  not  the  like  £nh 'tha^of 
effect  in  regard  to  testamentary  alienation,  but  seems  not  ^1>e.natio" 
even  to  have  contemplated  it,  for  the  Latin  term  used  in 
that  statute  does  not  convey  the  meaning  of  give  or  dispose 
of,  generally,  but  the  more  confined  signification  of  sell 

The  first  inroad  upon  feodal  restrictions  on  this  head  was  Effect  of  the 
effected  by  artifice.     It  was  one  of  the  multifarious  consc-  ^tlu°.f 
quences  of  the  introduction  of  the  ingenious  doctrine  of  atin& a  te8tR- 

*  .....  mentary  power 

Uses,  (a  more  particular  explication  of  which  will  be  given  contrary  to  the 
in  its  proper  place,)  to  render  the  interest  of  cestui  que  use,  Common  law. 
or  the  party  beneficially  entitled,  deviseable,  and  thus,  in 
effect  and  reality,  to  establish  a  power  which  was  theoreti- 
cally denied.     The  same  ingenuity  which  led  to  the  inven- 
tion of  Uses  also  taught  the  ecclesiastical  chancellors  and 
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judges  of  the  time  to  afford  scope  for  that  pious  liberality, 
which,  as  it  has  been  happily  expressed,  abounds  most,  when 
men  can  enjoy  their  possessions  no  longer.  The  mitred 
ministers  of  the  law  knew  well  how  fast  the  wealth  of  the 
Church  would  flow  in  through  the  spacious  door  of  devise, 
assisted  by  their  own  sedulous  inculcation  of  the  duty  of 
bribing  Heaven  by  a  posthumous  liberality.  Most  successful 
was  their  operation  upon  the  superstitious  fears  of  the  timid ; 
and  the  results  of  their  skill  gave  a  new  reading  to  the 
aphorism,  "  Charity  blesses  him  that  gives  and  him  that 
takes."  The  Chancery,  therefore,  found  no  difficulty  in 
regarding  the  will  of  a  person  entitled  to  the  use  or  bene- 
ficial interest  of  land,  as  amounting  to  a  declaration  of  use, 
and  by  this  sophistry  evaded  the  Common  law  prohibition 
against  testamentary  alienation  of  real  estates. 

The  privilege  thus  surreptitiously  gained,  was  doomed  to 
be  annihilated  by  the  far  famed  Statute  of  Uses,  (also 
hereafter  more  particularly  noticed),  which,  by  annexing 
a  Common  law  seisin  to  the  use,  virtually  destroyed  all 
those  immunities  from  Common  law  restrictions  which 
attached  themselves  directly,  or  by  consequence,  to  that 
creature  of  subtlety.  Indeed,  the  "disherison  of  heirs  by 
means  of  last  wills  and  testaments,"  was  one  of  the  "subtle 
inventions  and  practices  "  which  it  was  the  express  object 
of  this  statute  to  remove. 

The  convulsion  occasioned  by  this  constructive  operation 
of  the. Statute  of  Uses,  and  the  bent  of  the  times  (which 
greatly  favored  the  free  alienation  of  property),  procured  the 
statute  of  32  Hen.  8,  c.  1,  explained  and  extended  by  that  of 
34  Hen.  8,  c.  5 ;  by  which  the  power  of  testamentary  disposi- 
tion of  real  estate  was  for  the  first  time  since  the  introduction 
of  the  feodal  system  into  England,  allowed  by  the  law  of  the 
land ;  subject  nevertheless  to  a  restriction  as  to  one-third  of 
lands  held  in  chivalry,  which,  by  the  abolition  of  military 
services  in  the  reign  of  Charles  the  Second,  ceased  to  exist. 

The  operation  of  these  statutes  did  not  extend  to  lands 


CHAP.  I.]  A   PRELIMINARY  INQUIRY,  &C  17 

of  copyhold  tenure ;  but,  over  these  lands,  a  testamentary  extend  to 
power  was  always  indirectly  exercised,  through  the  medium  copj 
of  surrenders  to  the  use  of  wills;  the  wills  operating  as 
declarations  of  the  uses  of  the  surrenders.     The  necessity 
for  these  surrenders  has  also  been  recently  abolished ;  and 
copyhold  lands  have  been  rendered  directly  devisable ;  with  This  restriction 
which  extension  of  the  power  of  testamentary  disposition,  ^JJ** re" 
all  limits  to  its  exercise  (so  far  as  respects  the  subject- 
matter  of  devise)  have  been  removed. 

Not,  however,  with  the  external  marks  or  semblances  of 
the  feodal  system,  terminated  its  influence  upon  or  con- 
nection with  the  judicial  polity  of  England,  as  respects 
the  alienation  and   transfer  of  real  estate.      Among  its  Some  of  the 
immediate  tangible  product*  is  to  be  found  a  rule  of  vital  3^^ 
practical  importance  in  every  disposition  of  freehold  pro-  principles  upon 
perty,  which  is  maintained  with  a  strict  inflexibility,  worthy  alienation, 
of  a  feodal  offahoot.     This  is  the  well-known  doctrine  of 
law,  that  freehold  corporeal  interests  cannot  be  created  to 
commence  in  futuro;  the  original  foundation  for  which 
was,  the  necessity  that  the  inheritance  should  always  be 
full  and  presently  represented  by  a  tenant,  against  whom 
the  lord  might  come   for  his  rents,  suits,  and  services. 
Another  proper  result  of  feodalism  in  connection  with  the 
transfer  of  freehold  property,  was  the  general  (or  even,  at 
first,  universal)  mode  of  alienation  by  livery  of  seisin,  or 
corporal  investiture  of  the  land,  in  an  open  and  public 
manner.     This  served  a  double  purpose;  the  information 
of  the  lord  as  to  who  was  responsible  for  the  feodal  fruits 
of  tenure,  and  the  apprising  persons,  by  the    notorious 
change  of  ownership,  against  whom  their  writs  were  to 
be  brought.     It  is  true,  this  mode  of  alienation  is  now 
seldom  resorted  to;  but  the  absolute  necessity  for  livery 
of  seisin  to  the  validity  of  a  feoffment,  and  the  superior 
force  of  that  assurance  to  all  others,  when  so  accompanied, 
render  this  product  of  the  feodal  system  of  more  than  his* 
torical  or  theoretical  importance.     A  further  consequence 

c 


18 


A  PRELIMINARY   INQUIRY,  &C.  [CHAP.  I. 


Universal  rule 
of  tenure, 
feodal. 


of  feodal  principles  was  for  some  time  exemplified  in  the 
constant  practice  of  attornment  by  tenants,  on  a  transfer 
of  the  reversion  to  which  their  rents  and  services  were 
incident;  a  practice  since  rendered  unnecessary  through 
legislative  interposition.  The  necessity  for  words  of  limi- 
tation in  conveyances  at  common  law  may,  likewise,  be 
considered  to  have  originated  under  feodal  auspices;  the 
presumption,  apart  from  positive  law,  being,  that  a  simple 
declaration  of  intention  to  change  the  ownership  in  pro- 
perty should  pass  the  whole  interest  in  that  property ;  and 
feods  not  having  been  originally  descendible,  but  having 
become  so  only  by  express  gift  contained  in  appended 
words  of  inheritance. 

Thus  much  for  the  alienation  of  feods.  We  may  here, 
however,  remark  as  respects  the  possession  of  real  estate, 
and  the  rights  and  liabilities  consequent  upon  it,  that 
the  first  and  foremost  principle  of  feodalism  is  the  basis 
of  the  whole  superstructure  of  the  English  law  of  real 
property  at  this  hour,  as  certainly  as  when  it  was  first 
imported  by  the  Conqueror  and  his  Norman  barons, 
or  their  predecessors  in  the  establishment  of  feodalism: 
the  principle,  that  is,  that  the  monarch  is  the  original 
proprietor  of  all  the  lands  in  the  kingdom ;  and  that 
they  are,  therefore,  held  either  mediately  or  immediately 
of  the  Crown.  To  the  force  and  operation  of  this  rule 
of  tenure,  our  doctrine  of  escheat  (to  mention  but  one 
instance)  bears  practical  attestation. 

2.  We  now  pass  on  to  consider  our  rules  of  inheritance 
and  succession,  and  our  canons  of  descent,  which  (notwith- 
y^^feLdlli"  standing  their  mutilation  in  many  respects  by  modern  and 
tor*  ill-digested  enactments)  are  living  witnesses  to  the  genius 

and  fundamental  principles  of  a  system,  which  the  inde- 
pendence and  conceit  of  new-born  theories  have  been  apt 
to  stigmatize  as  altogether  rude  and  uncivilized.  Nor  do 
they  bear  witness  to  the  system  or  its  principles  alone,  but 
testify  also  of  its  wisdom,  and  its  suitableness,  no  less  to  the 


2.  Of  the 
rules  of  inhe- 
ritance and 


CHAP.  L]  X  PRELIMINARY  INQUIRY,  &C  10 

purposes  of  a  commercial  commonwealth,  than  to  the  union 
and  defence  of  a  military  people.  To  form  a  clear  conception 
of  the  extent  to  which  the  maxims  and  principles  of  the 
feodal  law  in  the  regulation  of  the  rights  of  property  have 
contributed  to  the  form  and  pressure  of  our  own,  it  will 
only  be  necessary  to  bear  in  mind  the  striking  contrast 
presented  by  the  former  to  the  doctrines  and  rules  of 
inheritance  and  succession  of  the  Roman  or  civil  law ;  that 
law  being  the  only  other  distinct  and  systematic  body  of 
jurisprudence  upon  the  subject  (if  we  except,  perhaps, 
the  Code  Napoleon)  known  to  the  civilized  world 

Thus,  (e)  in  the  Roman  law,  the  distinction  between  real  Their  pecuHar 
and  personal  property,  except  in  the  term  of  prescription,  features  as 

contrasted  with 

is  seldom  discoverable;  but,  in  the  feodal  law,  the  legal  those  of  the 
incidents  and  qualities  of  the  two  kinds  of  property  are  cm  aw* 
entirely  dissimilar.  The  Roman  law  of  inheritance  em- 
braces both  kinds  of  property  equally ;  the  feodal  law  of 
inheritance  is,  most  strictly,  confined  to  real  property,  and, 
as  Mr.  Butler  has  said,  almost  turns  with  disdain  from  all 
property  of  the  personal  kind.  By  the  Roman  law,  the 
heir  was  a  person  instituted  by  the  proprietor  himself,  or, 
in  default  of  such  institution,  appointed  by  the  law,  to 
succeed  both  to  his  real  and  personal  property,  and  to  all 
his  rights  and  obligations.  -  In  the  feodal  law,  he  is  a 
person  related  in  blood  to  the  ancestor;  and,  in  conse- 
quence of  that  relationship,  entitled,  either  merely  by  act 
of  law,  or  by  the  concurrent  effect  of  law  and  the  charter 
of  investiture,  to  succeed,  at  the  ancestor's  decease,  to  his 
real  or  immoveable  property,  not  given  away  from  him  by 
will.  In  the  civil  law,  he  was  considered  as  representing 
the  person  of  the  deceased ;  and,  in  consequence  of  that 
supposed  representation,  the  law  cast  on  him  the  property 
and  rights  of  the  deceased,  and  fixed  on  him  all  the  de- 

(e)  The  writer  has  to  acknowledge  distinctive  features  of  the  two  systems 
his  obligations  to  Mr.  Builer,  for  the  alluded  to.  See  note  to  Co.  Litt., 
brief  outline,  here  attempted,  of  the      and  tbe  Hor»  Juridteae  Subsecire. 
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ceased's  charges  and  obligations.  Thus,  by  a  fiction  of  the 
law,  the  person  of  the  ancestor  was  continued  in  the  heir, 
so  that,  in  all  religious,  moral,  and  civil  rights  and  obliga- 
tions, the  heir,  in  the  language  of  the  Roman  lawyers,  was 
eadem  persona  cum  defuncto.  In  the  feodal  system,  he 
succeeded  to  the  real  property  only  of  the  ancestor ;  and 
this,  not  under  any  supposed  representation  to  him,  or  in 
consequence  of  any  supposed  continuation  of  his  person, 
but  as  related  to  him  in  blood,  and,  in  consequence  of  that 
relationship,  as  a  person  designated  by  the  original  feodal 
contract,  to  succeed  to  the  fief. 

Again,  the  Roman  heir  claimed,  as  such,  all  from  the 
person  last  possessed,  and  nothing  from  the  original  donor : 
the  feodal  heir  claimed,  as  such,  all  from  the  donor,  and 
nothing  from  the  person  last  possessed. 

The  same  difference  in  those  laws  is  also  observable  with 
respect  to  the  order  of  succession.  By  the  Roman  law,  on 
the  decease  of  an  intestate,  the  descendants,  of  whatever 
degree,  were  called  to  the  succession,  in  exclusion  of  all 
other  relations,  whether  ascendants  or  collaterals,  and 
without  regard  to  primogeniture  or  preference  of  sex. 
Where  the  intestate  left  no  descendants,  such  ascendants  as 
were  nearest  in  degree,  male  or  female,  paternal  or  ma- 
ternal, succeeded  to  his  estate,  in  exclusion  of  remote  heirs, 
and  without  any  regard  to  representation ;  but  with  this 
exception :  that  where  the  deceased  left  brothers  and  sisters 
of  the  whole  blood,  besides  ascendants,  all  succeeded  in 
equal  portions  in  capita ;  and  here,  if,  besides  ascendants, 
the  deceased  left  brothers9  and  sistere'  children  of  the  whole 
blood,  the  children  succeeded  to  their  parents9  share,  by 
representation  in  stirpes.  Where  the  intestate  left  no  des- 
cendants and  no  ascendants,  the  law  called  the  collaterals 
to  the  succession,  giving  a  preference  to  the  whole  blood. 
In  default  of  a  legal  heir,  the  estate  became  a  res  caduca, 
and  the  Jiscus,  or  exchequer,  succeeded.  Such  appears 
to  be  the  general  outline  of  the  Roman  law  respecting 
succession.     The  feodal  regulations  respecting  successions 
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differed  from  it  in  almost  every  respect.  Originally,  fiefs 
were  granted  to  be  held  at  the  will  of  the  donor,  and  were, 
therefore,  resumable  at  his  pleasure ;  then  they  were  granted 
for  a  year  certain ;  then,  for  the  life  of  the  grantee;  then, 
to  such  of  the  sons  of  the  grantee  as  the  donor  should  ap- 
point. Then  all  the  sons,  and  in  default  of  sons,  the  grand- 
sons, were  called  to  the  succession  of  the  fiefe :  in  process  of 
time,  it  was  open  to  the  fourth,  fifth,  sixth,  and  seventh 
generations,  and  afterwards  to  all  the  male  descendants, 
claiming  through  males,  of  the  first  grantee,  and  at  last  was 
suffered  to  diverge  generally  to  collaterals.  But  this,  as  to 
such  collaterals  as  were  not  lineal  heirs  of  the  first  donee, 
was  effected  through  the  medium  of  a  fiction  completely 
and  peculiarly  feodal : — Where  a  person  took  by  descent,  his 
brothers,  though  in  the  collateral  line  of  relationship  to  him, 
were  in  the  direct  course  of  lineal  descent  from  the  an- 
cestor. In  proportion  as  the  descent  from  the  ancestor  was 
removed,  the  number  of  persons  thus  claiming  collaterally 
from  the  last  taker,  and  lineally  descended  from  the  first, 
was  proportionably  multiplied.  In  the  course  of  time,  the 
first-taking  ancestor  was  forgotten,  and  then,  it  was  pre- 
sumed, that  all  who  could  claim  collaterally  from  the  person 
last  in  the  seisin  of  the  fee,  were  of  the  blood  of  the  original 
donee.  On  this  ground,  in  later  times,  when,  upon  the 
grant  of  a  fief,  it  was  intended  that  on  failure  of  lineal  heirs, 
the  fief  should  diverge  to  the  collateral  line,  it  was  granted 
to  be  held  with  the  original  incidents  and  properties  with 
which  the  donee  would  have  held  it,  had  it  vested  in  him 
by  descent,  in  a  line  of  transmission  from  a  distinct  and  for- 
gotten ancestor ;  and  among  them,  that  of  transmismbility 
to  collaterals.  In  technical  language,  this  was  the  grant  of 
a  fief,  novum  ut  antiquum.  But  the  most  striking  point  of 
difference  between  the  Roman  and  the  feodal  course  of 
succession,  is  the  prerogative  allowed  by  the  latter  to  pri- 
mogeniture. To  the  eldest  son,  the  Roman  law  showed  no 
preference :  wherever  the  feodal  polity  has  been  established, 
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he  has  been  allowed  several  important  prerogatives.  Iti 
England,  primogeniture  obtained  in  military  fiefe,  as  early 
as  the  reign  of  William  the  Conqueror,  but  with  this  quali- 
fication, that  where  the  father  had  several  fiefe,  the  primut* 
patris  feudum  only,  belonged  to  the  eldest  soil  In  the 
reign  of  Henry  the  Second,  primogeniture  prevailed  ab- 
solutely in  military  fiefe,  and,  in  the  reign  of  Henry  the 
Third,  or  soon  afterwards,  the  same  absolute  right  to  the 
succession  by  primogeniture  obtained  in  socage  lands.  In 
all  countries  where  the  feod  has  been  established,  a  marked 
distinction  in  the  order  of  succession  has,  in  direct  oppo- 
sition to  every  principle  and  practice  of  the  Roman  law, 
been  shewn  to  primogeniture. 

Another  striking  point  of  difference  between  the  Roman 
and  the  feodal  polity,  is  the  contrast  between  the  absolute 
dominion  over  the  inheritance  with  which  the  Roman  law 
invested  the  heir,  and  the  numerous  and  intricate  fettere 
with  which  the  feodal  jurisprudence  (of  England,  particu- 
larly,) has  permitted  it  to  be  bound.  The  Roman  law  (it 
has  been  already  stated)  permitted  a  person  to  appoint  his 
heir,  and  invested  him  with  all  the  rights,  and  imposed 
upon  him  all  the  obligations,  of  the  deceased*  This  gave 
rise  to  the  vulgar,  the  pupillar,  and  the  quasipupillar  substi- 
tutions. The  vulgar  substitution  was  where  the  testator 
appointed  one  to  be  his  heir,  and  if  he  refused,  substituted 
some  other  person.  These  conditional  substitutions  might 
be  extended  to  any  number  of  heirs.  When  they  were 
made,  the  heirs  instituted  under  them  were  called  in  suc- 
cession to  accept  or  refuse  the  inheritance.  When  once  an 
heir  accepted  the  inheritance,  it  vested  in  him  absolutely, 
and  all  subsequent  substitutions  entirely  failed.  The  pu- 
pillar substitution  was  where  a  father  substituted  an  heir  to 
his  children,  under  his  power  of  disposing  of  his  own  estate 
and  theirs,  in  case  the  child  refused  to  accept  the  in- 
heritance, or  died  before  the  age  of  puberty.  The  quasi- 
pupillar substitution,  was  where  the  children  p^t  puberty, 


CHAP.'  I.]  A  PRELIMINARY   INQUIRY,  &C  23 

being  unable  themselves,  the  father,  in  imitation  of  the 
pupillar  substitution,  made  a  testament  for  them.  In  all 
these  cases  it  is  evident  the  dominion  and  substance  of  the 
inheritance  were  preserved  entire  and  unqualified*  In  two 
instances,  and  in  two  only,  the  Roman  law  admitted  an  ex- 
ception to  their  integrity.  The  first  was  in  the  case  of  an 
usufruct ;  where  a  right  was  given  to  one  person,  to  use  and 
enjoy  the  profits  of  a  thing  belonging  tor  another.  The 
second  was  the  case  of  a  fidei  commissum,  when  the  in- 
heritance was  given,  in  whole  or  in  part,  to  an  heir,  in  trust 
that  he  should  dispose  of  it  to  another.  But  neither  of 
these  devices  suspended  the  absolute  vesting  of  the  inheri- 
tance. An  usufruct  could  not  be  extended  beyond  the  life 
of  the  usufructuary.  The  jidei-commissarius  (the  person 
beneficially  interested  in  the  inheritance)  could  compel 
from  the  hares  jiduciariu*  (the  trustee)  a  transfer  of  the  in- 
heritance immediately  on  the  accruer  of  his  right  Thus 
the  property  and  dominion  of  the  inheritance  absolutely 
vested  in  him  in  equity,  with  an  immediate  right  to  compel 
a  transfer  of  it  In  this  manner,  by  the  Roman  law,  the 
heir  succeeded,  in  every  case,  to  the  absolute  property  of 
the  inheritance,  and  to  all  the  rights  and  obligations  of  the 
ancestor.  The  alterations  occasioned  by  the  introduction 
of  a  fidei-commissarial  substitution  are,  however,  to  be  con- 
sidered as  a  departure  from  the  genuine  spirit  of  the  Roman 
law,  in  the  doctrines  respecting  inheritances.  From  that 
spirit  nothing  could  be  more  different,  with  respect  to  the 
tenure  and  modifications  of  property,  than  the  regulations 
of  the  feodal  law.  According  to  these,  the  heir  was  a 
nominee  in  the  original  grant:  he  took  every  thing  from 
the  grantor ;  nothing  from  the  ancestor.  The  consequence 
was,  that  while  the  absolute  or  ultimate  ownership  was  sup- 
posed to  reside  in  the  lord,  the  ancestor  and  the  heirs  took 
equally,  as  a  succession  of  usufructuaries,  each  of  whom, 
during  his  life  enjoyed  the  beneficial,  but  none  of  whom 
possessed  or  could  lawfully  dispose  of,  the  direct  or  absolute 
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dominion  of  the  property.     Thus,  while  by  the  Roman  law, 

property  was  vested  in  the  possessor  solely  and  absolutely* 

every  species  of  feodal  property  was  necessarily  subject  to 

the  three  distinct  and  clashing,  though  concurrent  rights,  of 

the  lord,  the  tenant,  and  the  heir. 

Extent  in  It  must  not,  of  course,  be  considered  that  all  that  is  pre* 

trast  between     dicated  of  the  feodal  system,  or  its  maxims  and  rules,  is 

mtemand the  ^qu^y  applicable  to  English  jurisprudence  in  relation  to 

avilUw,  m  to  the  succession  and  inheritance  of,  and  power  over,  real 

the  rales  of  r 

inheriunceand  property.  Respect  is  to  be  had  to  the  many  modifications 
a^Swe*to      of  feudal  strictness  (as,  for  example,  the  subjecting  lands  to 

svtfemdhrLl  ^ie  ^t^kc^011  °f  ^e  deceased  owner's  debts,  of  whatever 
property-  class,)  which  the  exigencies  of  commerce,  and  the  demands 

of  an  increased  civilization,  have  rendered  necessary.  But 
notwithstanding  the  due  allowance  to  be  made  for  these 
considerations,  it  may,  nevertheless,  be  asserted  that  the 
contrast  between  the  doctrines  and  rules  of  the  feodal 
system  and  the  Roman  or  civil  law,  above  given,  unam- 
biguously testifies  to  the  former  as  the  source,  whence 
the  rights  of  property,  as  they  obtain  in  England,  are 
derived,  and  to  which  their  distinctive  features  are  to  be 
traced. 
Specification  If  lands  have  been  rendered  liable  to  the  debts,  whether 

tioiuof  ST"  specialty  or  simple  contract,  of  deceased  owners,  in  the  hands 
Englijit  system  0f  fae\t  devisees  or  heirs ;  if  the  rule  which  preferred  the 

of  reel  property  #  r 

attributable  to  elder  title  by  descent,  when  the  heir  was  also  express  devisee 
ciples,  with  or  grantee  of  his  ancestor,  has  been  abolished:  if  lineal 
po1tio^ofaier  wicestais  and  semi-kindred  or  the  half-blood  have  been 
similar  charao-  invested  with  heritable  capacity ; '  if  the  rule  which  prevented 
abrogated.        a  person  attainted  from  transmitting  inheritable  blood  to  his 

descendants  has  been  set  aside,  so  as  to  admit  of  descents 
being  traced  through  such  a  person ;  (though  the  impeding 
descent,  by  the  attainder  of  a  person  through  whom  it  must 
be  traced,  was  rather  a  refinement  upon  the  feodal  system, 
than  of  its  essence,  or  a  property  belonging  to  it ;)  if  the 
doctrine  seisin*  Jacit  stipitenh  or  the  rule  that  actual  seisin 
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in  an  ancestor  was  Decenary  to  his  becoming  a  stock  or  root 
of  descent,  has  been  exploded ;  i£  in  all  these  respects, 
feodal  maxims  have  been  made  to  yield  to  modern  con- 
venience, or  to  a  more  questionable  policy,  there  are  still 
very  many  feodal  remnants  discoverable  in  our  laws  of 
property,  (and  they  of  no  mean  importance,)  which  have 
escaped  modern  innovations.  To  the  influence  of  the  feodal 
system,  testimony  is  still  borne  by  our  laws  of  inheritance,  in 
the  preference  of  males  among  persons  of  equal  degree ;  in 
the  rule  of  primogeniture,  amongst  males ;  in  the  rule  of 
representative  primogeniture,  as  opposed  to  proximity  of 
blood ;  in  the  equal  succession  among  females ;  in  the  suc- 
cession in  stirpes  ;  in  the  exclusion  of  one  of  the  lines  of 
heirs  ex  parte  maternd  or  ex  parte  paternd,  (as  the  esse  may 
be,)  in  case  of  a  course  of  descent  in  the  other  of  such  lines ; 
in  the  preference  of  male  stocks  of  descent ;  in  the  rule  of 
representative  dignity  or  worthiness  of  blood,  as  opposed  to 
proximity  of  kindred ;  in  the  exclusion  of  illegitimate  off- 
spring from  all  rights  of  inheritance ;  and  in  the  deprivation 
of  aliens  (until  denization  or  naturalization)  of  all  power  of 
acquiring  property,  either  by  inheritance  or  purchase, 
(although,  perhaps,  this  rule  is  not,  in  all  respects,  proper  to 
feodalism):  by  our  laws  of  limitation  and  settlement  of  estates, 
in  the  superior  respect  paid  to  the  title  of  the  heir,  and  the 
general  prima*  facie  presumption  in  its  favour ;  in  the  rule 
not  allowing  an  heir  to  take  by  purchase  where  there  is  a 
prior  limitation  to  his  ancestor ;  in  the  rule  that  freehold 
estates  cannot  be  created  to  commence  infuturo  ;  and  that 
contingent  remainders  must  vest  eo  instanti  of  the  deter- 
mination of  the  particular  estate :  by  the  laws  which  entitle 
the  crown  by  escheat  and  forfeiture,  on  extinction  or  cor- 
ruption of  blood  of  the  person  last  seised :  (though  the  laws 
of  forfeiture  are,  perhaps,  more  properly,  independent  of 
feodal  origin ;)  and  by  the  wholly  dissimilar  nature  of  the 
laws  which  regulate  the  distribution  of  and  succession  to 
the  two  classes  or  primary  divisions  of  property,  one  or 
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other  of  which  embraces  every  thing  capable  of  ownership ; 
namely,  real  and  personal  estate,  and  the  principles  which 
appertain  to  each.  (/) 


(/)  TheComnuMMMMnoa  theUw  of 
real  property,  thus  remark  on  the  influ- 
ence of  the  feodal  system  upon  the  Eng- 
lish laws  of  property.  "  Although  te« 
nmrtt  which  was  introduced  for  the  mili- 
tary defence  of  the  kingdom,  has  long 
survived  its  principal  object,  its  con- 
sequences so  deeply  .and  extensively 
pervade  the  whole  system  of  our  law 
of  real  property,  that  the  abolition  of 
it  would  be  an  innovation  too  dan- 
gerous to  be  prudently  hasarded. 
The  necessity  would  immediately 
arise,  of  providing,  by  positive  enact- 
ments, for  all  the  rules  deduced  from 
tenure,  which  it  is  intended  to  pre- 
serve. Some  of  these,  notwithstand- 
ing the  greatest  care,  would  probably 
escape  attention;  many  questions 
would  arise  upon  the  meaning  of  the 
terms  in  which  the  existing  laws 
would  be  declared ;  and  all  the  dan- 
gen  and  evils  of  codification  would 
be  encountered  without  its  advan- 
tages."—Third  Report,  p.  4.  The 
just  sentiments  contained  in  the  fol- 
lowing extract  from  the  examination 
of  the  late  Mr.  Justice  Taunton  (then 
at  the  bar,)  are  happily  expressed. 


"  I  consider  the  variety  of  tenures,  in 
the  narrow  extent  in  which  they  exists 
as  a  beauty  and  not  as  a  blemish. 
They  illustrate  the  antiquities,  and 
confirm  the  history  of  the  country. 
They  bring  home  to  our  apprehension, 
ancient  manners  and  customs  which 
no  longer  exist,  and  set  before  our 
eyes,  a  mint  but  interesting  picture  of 
feodal  relations.  All  this  may  be 
prejudice,  but  I  own  I  should  be  sorry 
to  see  all  these  venerable  remains  sac- 
rificed to  a  dry  and  barren  uniformity. M 
See  First  Report,  p.  100.  It  is  a  feet, 
worthy  of  notice,  that  of  twenty-eight 
lawyers,  who  were  personally  examined 
by,  or  returned  their  opinions  to  the 
Commissioners,  on  the  question  of  the 
retention  of  the  principle  of  senate 
in  our  laws  of  real  property,  as  con- 
tradistinguished from  a  system  of 
allodial  ownership,  twenty-five  con- 
sidered it  advantageous ;  and  only  the 
remaining  three  were  favourable  to  its 
rejection.  Among  the  former  are  to 
be  found  the  names  of  Butler  and  faff, 
and  most  of  the  eminent  conveyancers 
of  the  present  day. 
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CHAPTER  IL 

OF  THE  EABLY  NODES  OF  SETTLEMENT  AND  ENTAIL  OF  REAL 

PROPERTY. 


Section  L 

Of  property  of  Freehold  Tenure,  by  means  of  Conditional 
Fees  at  Common  law,  and  Estates  tail  under  the  Statute 
De  donis  conditionaUbus. 

The  law  of  England  though  now  abhorring  a  perpetuity,  preliminary  - 
and  refusing  validity  to  any  disposition,  either  testamentary  rom*rk8- 
or  by  instrument  inter  vivos,  in  any  degree  tending  to  it^ 
has  not  always  evinced  the  same  regard  for  the  free  circu- 
lation of  property,  and  the  interests  of  commerce.  In  the 
times  when  feodalism  reigned,  and  its  many  and  barbarous 
concomitants  all  served  to  aggrandise  the  wealthy  baron, 
and  reduce  the  fief-holder  to  a  slavery  of  tenure,  and,  there- 
ibre,  a  slavery  of  life  and  action, — when  the  former  was  the 
legislator  enacting  laws  for  the  obedience  of  the  latter, — in 
such  times  it  can  be  no  matter  of  surprise  if  we  find  a 
system  of  devolution  of  property  sanctioned  and  established, 
the  proper  and  ultimate  effect  of  which  would  be  national 
poverty,  and  the  loss  of  all  national  vigour  and  enterprise. 
Such  a  system  was  that  originated  by  the  statute  of  West- 
minster 2,  in  the  thirteenth  year  of  Edward  the  First,  com- 
monly called  the  statute  De  donis  conditionaUbus* 

We  have  seen  that  under  the  feodal  polity,  as  it  stood  in  Notice  of 
its  original  simplicity,  where  land  wqs  granted  to  a  man  and  ilc%  m  regpect* 
his  heirs,  the  lord  was  entitled  to  the  services  of  his  tenant  *°  alienation 

7  and  settlement. 
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and  to  the  reverter  of  the  land,  if  the  tenant  died  without 
heirs ;  and  that  to  the  tenant  was  secured  the  actual  enjoy- 
ment of  the  land,  and  its  warranty  and  acquittal  by  the  lord ; 
whilst  the  heir  was  entitled  to  the  inheritance  on  the  decease 
of  the  tenant  The  heir,  however,  derived  his  title  under 
the  terms  of  the  grant,  and  was,  therefore,  considered  as 
claiming  above,  not  under,  his  ancestor.  Thus,  land  was  at 
that  time,  subject  to  the  three  distinct  rights  of  the  lord,  the 
tenant,  and  the  heir ;  and  though  the  lord  and  tenant  might 
join  in  the  disposition  of  the  inheritance,  yet  the  concurrence 
of  the  heir  in  such  disposition  not  being  to  be  had,  (as  in 
the  view  of  the  law  the  heir  did  not  exist  in  the  lifetime  of 
the  ancestor,  and  his  concurrence,  therefore,  could  not  be 
had,)  it  followed  that  any  disposition  by  the  former  parties 
was  invalid,  and  hence,  under  these  feodal  restrictions,  land 
was  wholly  inalienable,  and  could  not  be  modified  into  any 
form  of  settlement  (g) 

The  feodal  incidents  of  Dower  and  Curtesy  were  attached 
by  law  to  estates  of  inheritance,  and  were  the  only  provisions 
that  could  be  claimed  against  the  lord  or  the  heir. 

We  have  also  seen  that  by  degrees,  the  right  of  the  lord 
and  the  heir  so  far  as  they  restrained  the  tenant's  alienation 
of  the  land,  ceased  to  be  considered. 

This  general  power  of  alienation  introduced  limitations 
called  conditional  feet ;  one  species  of  which  was  formed  by 
a  grant  of  land  to  a  person  and  the  heirs  of  his  body.  This 
mode  of  limitation  operated  as  a  settlement  of  the  land,  so 
far  as  that  until  the  donee  had  issue  inheritable  under  it,  he 
could  not  alien  nor  charge  the  land ;  but,  after  he  had  issue, 
the  condition  was  supposed  to  be  performed,  and  he  might 
dispose  of  the  land  at  his  pleasure :  if  he  made  no  such 
disposition,  the  land  descended  to  the  heirs  of  the  body  of 
the  grantee,  and  on  failure  of  such  heirs,  it  reverted  to  the 
lord.     "  This,"  says  Mr?.  Butler,  "  was  the  first  attempt  in 


(  g)  Of  coarse,  an  expectant  heir 
night  concur  in  a  disposition  of  the 
inheritance,  and  would  be  bound  in 


the  event  of  his  actually  succeeding. 
Vide,  ttpra,  p.  12. 
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our  law,  at  a  settlement  of  real  property.*  The  distinctive 
feature  of  this  conditional  fee,  was,  it  will  be  perceived,  its 
alienability,  after  the  grantee  had  issue,  by  himself  and  every 
person  who  came  into  possession  of  the  land  under  the  grant; 
which  deprived  the  heir  and  the  donor  of  all  security  for 
the  devolution  of  the  land  on  them. 

The  inclination  of  the  Common  law,  therefore,  after  the  inclination  of 
power  of  alienation  was  established,  was  favourable  to  the  Pe  «0,nnion , 

*  law  favourable 

free  disposal  of  property ;  because,  under  its  construction  of  to  the  free 

the  gift  in  question,  it  was,  obviously,  impossible  that  the  property, 

property  could  remain  inalienable  for  a  longer  period  than  J^trartion^of 

the  life  of  the  grantee ;  the  birth  of  issue  in  his  lifetime  tbe8e  ^to- 
determining  the  condition,  or  his  death  without  issue  giving 
possession  to  the  right  of  reverter  remaining  in  the  donor. 

This  state  of  the  law,  however,  suited  not  the  ambitious  Reasons  of 

schemes  of  the  all-powerful  nobles  of  the  realm.     Their  S^g™con. 

dignity  required  support,  and  their  power  was  commensusate  'traction  of 

only  with  their  acres,  and  that  support  and  those  possessions  which  would 

could  not  be  guaranteed  but  by  the  perpetual  transmission  p^^y  f0r 

of  their  estates  in  the  line  in  which  their  titles  descended.  the!r  f<UDi}** 

or  descendants. 

Moreover,  they  desired  perpetually  to  free  their  estates  from 
liability  to  forfeiture  for  treason ;  an  object  which  could  be 
secured  by  the  creation  of  a  perpetual  entail ;  by  analogy 
to  the  case  of  fees  conditional  at  the  Common  law,  which 
were  not  forfeitable  for  treason,  before  issue  born,  longer 
than  for  the  life  of  the  donee. 

These  objects  were  incompatible  with  the  rules  of  the 
Common  law,  by  which  the  fee  simple  became  absolute,  and 
at  the  disposal  of  the  donee,  the  instant  any  issue  was  born. 

Resort  was  had,  therefore,  to  the  Legislative  power  then  Legislative 
wielded  by  the  very  persons  seeking  this  alteration :  and  J^Jj^ty 
the  result  was,  the  statute  Westm.  2,  13  Edw.  1,  c.  1,  which  *■**•  **■* 

COtUMlttOtUUtOUMf 

enacted,  that  "  concerning  lands  given  upon  condition,  creatingestates 
namely,  where  arty  giveth  his  land  to  a  man  and  his  wife 
and  to  the  heirs  begotten  of  the  bodies  of  the  man  and  his 
wife,  with  condition  expressed  that,  if  the  man  and  his  wife 
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die  without  heirs  of  their  bodies  between  them  begotten, 
the  land  shall  revert  to  the  giver  or  his  heirs ;  also  where 
one  giveth  lands  in  free  marriage,  which  gift  hath  a  condi- 
tion annexed,  though  not  expressed  in  the  deed,  that  if  the 
husband  and  wife  die  without  heirs  of  their  bodies,  the  land 
shall  revert  to  the  giver  or  his  heirs ;  also  where  one  giveth 
land  to  another,  and  to  the  heirs  of  his  body  issuing ;  the 
will  of  the  giver  according  to  the  form  in  the  deed  of  gift 
shall  be  observed ;  so  that  they  to  whom  the  land  was  given 
under  such  condition  shall  have  no  power  to  alien  the  land, 
but  it  shall  remain  to  their  issue  after  their  death,  or  shall 
revert  to  the  giver  or  his  heirs  if  issue  fail ;  neither  shall 
the  second  husband  of  any  such  woman  have  anything  in 
the  land  so  given,  after  the  death  of  his  wife,  by  the  law  of 
England,  nor  shall  the  issue  of  the  second  husband  succeed 
in  the  inheritance ;  but  immediately  after  the  death  of  the 
husband  and  wife  to  whom  the  land  was  given,  it  shall 
return  to  their  issue,  or  to  the  giver  or  to  his  heir."  Thus, 
nnder  the  plausible  pretences  of  observing  the  will  of  the 
donor,  and  favouring  the  interests  of  the  issue,  was  raised  by 
the  Legislature  the  "  mighty  fabric'9  of  perpetual  entail — 
mighty  in  its  originators,  mighty  in  the  vast  extent  of 
territory  ultimately  brought  within  its  grasp,  and  mighty  in 
its  consequences. 

That  this  enactment  should  have  been  made  in  the  reign 

of  a  Prince,  whose  generally  wise  and  wholesome  lawB  have 

conferred  on  him  the  title  of  the  English  Justinian,  may,  at 

first  sight,  seem  a  matter  of  surprise ;  but  the  solution  of 

the  difficulty  is  to  be  found  in  that  extraordinary  influence 

exerted  by  the  great  barons  in  bis  and  in  the  previous  reigns, 

over  both  crown  and  people,  of  which  abundant  evidence  is 

afforded  in  the  page  of  history. 

Probability  of        It  was  obviously  impossible,  however,  that  a  law  conceived 

|£rf£S  in  a  spirit  bo  dangerous,  and  of  a  tendency  so  hurtful,  could 

dXrentdawes  a^wa3r8  continue  entirely  acceptable  even  to  those  by  whom 

of  the  com.       it  was  originated  and  fostered.     Restricted  in  effect  by  the 

munity. 
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statute  de  dams  to  the  enjoyment  of  a  mere  life  estate 
in  their  lands,  and  deprived  of  the  power  of  alienation  of 
any  greater  interest,  these  forgers  of  their  own  fetters  would 
soon  find  their  possessions,  though  of  vast  extent,  compara- 
tively worthless,  and  themselves  unable  to  meet  the  lavish 
expenditure  incurred  in  those  wars  and  civil  commotions, 
wherein,  by  the  imprudence  of  some  of  their  sovereigns, 
and  the  warlike  tempers  of  others,  they  were  necessarily 
and  frequently  involved.  As  the  nobles  would,  in  this 
respect,  desire  the  removal  of  the  statutory  restrictiotis  to 
the  complete  enjoyment  of  what  they  already  possessed,  so 
the  advancement  of  commerce  would  lead  the  wealthy  mer- 
chant and  trader  to  seek  the  abrogation  of  a  law,  operating 
as  a  partial  prohibition  to  their  acquisition  of  that  kind  of 
property,  which  at  once  adds  importance  to  character,  and 
gives  permanency  and  stability  to  the  results  of  successful 
industry.  Nor  would  the  judges  of  the  common  law  be 
insensible  to  the  poisonous  influence  of  this  wide-spreading 
upas  tree,  upon  the  social  health  and  vigour  and  life  of  the 
nation.  (A) 


(A)  "  At  Common  law,  all  estates 
were  fee  simple,  absolute  or  condi- 
tional, which  created  a  wonderful 
quiet  and  repose  to  the  public ;  but 
when  this  family-law  was  introduced, 
and  these  fettered  inheritances  estab- 
lished, it  is  not  to  be  imagined  what 
suits,  troubles,  and  disputes,  they 
created,  as  indeed  it  always  happens 
when  the  grounds  of  the  ancient  com- 
mon laws  of  this  kingdom  are  altered. 
And  the  reason  is  obvious,  for  the 
common  law  of  England  haviog  its 
force  from  immemorial  custom,  and, 
as  my  Lord  Coke  observes,  being  re- 
fined by  the  experience  of  many  ages, 
its  goodness  is  formed  by  its  use ;  but 
when  this  excellent  institution  is  al- 
tered by  a  positive  law,  though  the 
change  has  a  gay  outside,  yet  time 


shows  the  inconvenience  of  the  alter- 
ation, and  the  Legislature  having  only 
a  present  conveniency  in  view,  the 
new  law,  when  used,  manifests  that 
what  was  intended  profitable,  proves 
often  destructive;  and  so  it  fell  out 
in  making  the  statute  de  donis,  which 
created  estates  tail,  turning  all  those 
estates  which  were  fee  simple  at  Com- 
mon  law  into  those  entailed  estates, 
which  being  of  an  amphibious  nature, 
and  participating  so  much  of  a  fee  as 
to  be  inheritance,  and  yet  tenant  in 
tail  in  some  respects,  having  only  an 
estate  for  life,  this  odd  mixture  created 
infinite  difficulties  not  foreseen,  but 
experimentally  found  to  be  very 
troublesome  to  the  quiet  of  the  state." 
Pig.  Becov.  pp.  5,  6. 
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Notwithstanding,  however,  the  concurrence  of  these  in- 
terests in  favor  of  a  Parliamentary  repeal  of  the  obnoxious 
statute,  such  a  repeal  was  found  impossible.  The  Com- 
mons, indeed,  frequently  endeavoured  to  obtain  legislative 
provisions  favorable  to  alienation  by  tenants  in  tail,  but 
all  attempts  to  bring  the  second  Estate  of  the  realm  to 
consent  to  a  repeal  of  the  statute  De  donit,  were  fruitless. 
The  exemption  of  estates  tail  from  forfeiture  for  treason, 
fully  compensated,  in  the  minds  of  the  nobles,  for  all  the 
other  inconveniences  attending  them;  an  exemption,  of 
the  full  value  of  which,  -during  the  civil  contests  then 
waging,  when  each  party,  in  its  turn  victorious,  visited  its 
opponents  with  wholesale  attaint,  we  can  form  no  adequate 
estimate. 

All  these  things  paved  the  way  for  a  gradual  evasion  of 
the  statute,  by  the  constituted  administrators  of  the  law ;  an 
evasion  which,  it  has  been  well  said,  "  ingenuity  fabricated, 
and  necessity  adopted." 

We  are  to  observe,  in  fine  of  this  part  of  our  subject,  that 
the  statute  De  donit  gave  rise  to  the  settlement  of  real 
property,  by  way  of  estates  tail  and  remainders;  as  the 
estate  created  by  the  statute  did  not,  like  the  conditional 
fee,  at  common  law,  embrace  the  whole  fee,  but  was  a  new 
kind  of  inheritance,  admitting  of  further  limitations  after  or 
expectant  upon  it 


Section  IL 


The  question  of 
the  applica- 
bility of  the 


Of  Settlements  of  property  of  Copyhold  Tenure,  by  means 
of  Conditional  Fees  and  Entails,  under  Customs. 

It  remains  for  us  to  say  somewhat  respecting  conditional 
fees  and  entails  in  lands  of  copyhold  tenure. 

It  has  been  matter  of  much  learned  controversy  whether 
the  statute  De  donit  conditionaUbut  can  be  said  to  extend 
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to  copyhold  lands,  so  as  to  make  them  the  subjects  of  a  statute  <u 

strict  entail,  resembling  that  which  we  have  seen  was  in*  b^ids.  °  copy" . 

troduced  by  that  statute  with  respect  to  freehold  estates. 

Some  have  considered  that  by  the  joint  co-operation  of  a  The  different 

custom  of  entailing  and  the  Statute  Be  donis,  an  estate  tertahied*11" 

may  be  created  in  copyholds,  having  all  the  qualities  of  an  tbereon- 

estate-tail ;  (t)   others  have    maintained    that  the    statute 

neither  had  nor  could  have  had  any  connection  whatever 

with  lands  of  copyhold  tenure  ;(£)   while  others,  again* 

have  thought  that  copyholds  were  within  the  Statute  of 

Entails,  and  may  be  entailed  as  well  as  other  lands.  (/) 

Hie  general  opinion  at  the  present  day  is,  that  the  Statute 

Be  donis  does  not  extend  to  copyhold  lands,  and  that  it 

has  neither  an  indirect  nor  any  other  influence  in  favor  of 

the  creation  of  estates-tail  in  such  lands.     It  seems  to  be  No  entail  in 

generally  agreed,  that  before  the  statute,   limitations  of  2SmUbl  cm- 

copyhold  lands  to  a  man  and  the  heirs  of  his  body  were  torn. 

common,  and  that  such  grants  generally  passed  a  fee-simple 

conditional,  resembling  in  its    characteristics   the   estate 

which  was  created  under  a  similar  limitation  in  freehold 

lands.     With  respect  to  gifts  of  this  class  since  the  statute, 

the  better  opinion  seems  to  be,  that,  unless  there  is  a  custom 

to  entail  in  the  manor  within  which  the  lands  are  situate, 

they  pass  a  conditional  fee  of  the  same  kind.     There  may, 

however,  be  a  custom  in  manors  to  create  estates-tail,  and 

such  a  custom,  it  should  also  seem,  was  not  wholly  unknown 

before  the  statute  Be  donis* 

But  the  mere  feet  that  lands  have  anciently  and  usually  what  neees- 
been  granted  by  copy  of  court  roll  to  persons  and  the  heirs  JJSomE01*  * 
of  their  bodies  will  not,  of  itself,  prove  a  custom  of  entailing  entail, 
copyholds,  for  such  grants  might  have  created  estates  in 
fee-conditional  at  Common  law.   .  To  prove  that  an  entail 

(i)  Co.  Litt.  60.    Gilb.  Ten.  169.         (0  Lord  HdU,  in  3  Lev.  327.  Pig. 
(fc)  1  Scriv.  Cop.  68,  <f  **?.      1       Recov.  101.  - 
Prest.  Conr.  153. 
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[chap.  n. 


When  an 
estate  tail,  and 
when  a  condi- 
tional fee. 


A  cotton  to 
entail  not 
necessarily 
existing  in  all 

ting  of  the 
creation  of 
estates  in  fee- 
simple. 


may  be  created,  there  must  have  been  a  custom  allowing 
a  remainder  to  be  limited  over  after  such  an  estate,  (such 
a  remainder  not  being  reconcileable  with  a  fee-conditional,) 
or  empowering  the  copyholder  to  alienate  before  issue  born, 
(which  he  could  not  do  in  respect  of  a  fee-conditional,)  or 
the  issue  must  have  recovered  the  lands  in  writs  of  formedon 
in  the  descender* 

To  use  the  words  of  a  recent  writer  upon  this  subject,  (ot) 
the  immemorial  existence  of  those  privileges,  which,  under 
a  limitation  to  a  man  and  the  heirs  of  his  body,  create  a 
constructive  estate-tail,  is  very  common,  and  has  frequently 
availed  in  questions  upon  copyhold  titles;  so  that  where 
a  remainder  may  be  grafted  on  the  limitation  to  the  heirs 
of  the  body,  which  remainder  is  inconsistent  with  a  fee- 
conditional,  for  no  remainder  could  be  limited  after  such 
an  estate ;  or  where  the  tenant  is  permitted  by  the  custom 
to  claim  even  before  issue  born,  in  prejudice  to  the  right 
of  reverter,  an  estate  limited  to  a  man  and  the  heirs  of  his 
body,  is  in  the  nature  of  a  fee-tail  at  Common  law,  since 
the  Statute  De  donis;  find  where  from  a  more  jealous 
preservation  of  the  right  of  reverter,  such  remainders  are 
not  allowed,  or  the  power  of  alienation  originates  with  the 
birth  of  issue,  the  estate  is  in  the  nature  of  a  fee-conditional 

In  opposition  to  these  views,  another  learned  writer  (n) 
has  maintained,  that  the  power  of  creating  entails  neces- 
sarily exists  in  all  manors  where  a  grant  in  fee-simple  is 
allowed ;  but  to  this  it  has  been  judiciously  answered,  (0) 
that  although  a  custom  to  create  a  fee-simple  will  warrant 
a  grant  to  a  person  and  the  heirs  of  his  body,  yet,  that 
such  a  limitation  would  be  a  fee-conditional,  unless  the 
privileges  of  an  estate-tail  at  common  law  have  grown  out 
of  the  custom  of  the  manor  under  an  immemorial  usage. 


(m)  1  Scriv.  Cop.  69. 
(»)  1  Watk.  Cop.  153. 


(o)  1  ScriY.  Cop.  70. 


SECT.  H.]  SETTLEMENT  AND  ENTAIL.  35 

With  respect   to  the  creation  of  entails  in  equitable  Of  the  creation 

i  i     •  •  .         »  i     i        /»  of  entails  in 

estates,  the  rule  is,  cequttas  sequttur  legem,  and,  therefore,  the  trust  of 
wherever  the  legal  estate  does  not  admit  of  an  entail  at  law,  ^P?1"1*1** 
an  entail  in  equity  is  equally  excluded;  and,  of  course, 
wherever  the  legal  estate  of  a  copyhold  is  capable  of  an 
entail,  the  equitable  interest  is  equally  entailable. 


D  2 
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CHAPTER  III. 


Of  THE  UNFETTERING  OF  ENTAIL8. 


Section  L 

The  evasion  of  the  Statute  De  donis,  by  Common 

Recoveries  and  Fines. 

The  gradual         The  first  rule  which  the  judges  adopted  in  relation  to 

establishment         m  *•* 

of  the  doctrine  the  Statute  De  donis  conditionatibus,  was,  that  the  issue 
issue  in  tail*  could  not  avoid  the  alienation  of  his  ancestor,  provided  he 
by  the  descent  ^^  a  recompense  in  value  hy  his  ancestor  for  the  estate- 

of  a  recom-  *  J 

pense  in  value,  tail  which  he  had  alienated,  (p)  Another  rule,  upon  the 
same  principle,  was,  that  lineal  warranty  (y)  by  the  tenant 
in  tail,  with  assets  descending  to  the  issue  in  tail,  was  a 
good  bar  of  the  estate-tail.  This  doctrine  was  established 
by  analogy  to  the  Statute  of  Gloucester,  6  Edw.  1,  c  3,  by 
which  it  was  enacted,  that  warranty  by  a  tenant  by  the 
curtesy  descending  upon  his  son,  should  be  no  bar  to 
the  son  entitled  to  his  mother's  inheritance,  unless  assets 
descended  from  the  father.  And  so,  the  judges,  in  ex- 
pounding the  Statute  De  donis,  held  that  lineal  warranty 
with  assets  should  be  a  sufficient  bar  to  the  estate-tail ;  it 
being,  according  to  Blackstone,  (r)  nothing  more  than,  in 


(p)    Octavia*     LmmbardB 
stated  in  10  Rep.  37  b,  and   other 
cases  there  cited. 

(g)  "Lineal  warranty  was,  where 
the  heir  derived,  or  might  by  possi- 
bility have  derived,  his  title  to 
the  land  warranted,  either  from  or 
through  the  ancestor  who  made  the 


warranty;  as  where  a  lather,  or  an 
elder  son  in  the  lifetime  of  the  father, 
released  to  the  disseisor  of  either  of 
themselves,  or  the  grandfather,  with 
warranty,  this  was  lineal  to  the 
younger  son." — 2  Bl.  Com.  301. 

(r)  2  Com.  303.     And  see  Litt. 
ss.  712,  749. 
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effect,  exchanging  the  lands  entailed,  for  others  of  equal 
value.  It  will  be  observed  that  in  the  preceding  modes 
of  barring  estates-tail,  the  recompense  in  value,  which 
descended  to  the  issue  in  tail,  was  a  real  and  bond  fide 
recompense ;  and  as  far,  therefore,  as  they  were  concerned, 
no  great  advances  had  been  made  towards  the  unfettering 
of  estates-tail,  because  by  them  no  loss  accrued  vS  the  issue 
inheritable  to  the  entail.  It  was,  however,  also  determined  And  of  the 
that  such  of  the  heirs  of  tenant  in  tail  as  were  entitled  in  ^?^^F*~ 

sions  and  re- 

Temainder  or  reversion,  might  be  barred  by  the  collateral  maindersby 

^  J  collateral 

warranty  of  the  ancestor   descending  upon   them,  even  warranty  with- 
tcithoul  assets  ;  which  was,  manifestly,  an  important  increase  ^Je?0™" 
of  the  power  of  tenants  in  tail  over  their  lands. 

At  length,  the  crying  evils  attendant  on  perpetuity  of  invention  of 
entail,  and  the  imperfect  character  of  the  powers  extended  ^^eg 
to  tenants  in  tail  towards  the  removal  of  those  evils,  induced  uP°n  *}* 

ground  of  a 

the  judges  to  have  recourse  to,  what  Sir  Wm.  Blackstone  fictitious  re- 
has  happily  denominated,  "  a  kind  of  piafraus"  the  means,  thewut! 
no  less  than  the  end  of  which,  that  learned  writer  considers 
worthy  of  admiration.  This  was  effected  in  the  twelfth 
year  of  the  reign  of  Edw.  4,  by  the  decision  in  a  case, 
which  may  be  deemed  second  only  in  importance  to  the 
Statute  De  donis  itself.  In  this  case,  which  is  commonly 
called  TaltarunCs  case,  (*)  the  judges  carried  the  principle 
of  a  recompense  to  a  much  greater  length  than  any  that 
had  before  occurred,  and,  in  effect,  determined  that  a 
nominal  and  fictitious  recompense  descending  to  the  issue 
in  tail,  should  be  an  effectual  bar,  not  only  to  the  issue  in 
tail,  but  also  to  all  persons  in  remainder  or  reversion.  On 
the  authority  of  the  principles  laid  down  in  that  case,  depend 
the  force  and  validity  of  that  species  of  assurance  called  a 
common  recovery  ;  which,  until  a  very  late  period,  (t)  was 
almost  the  universal  mode  of  barring  estates-tail  and  the 

(«)  12  Edw.  4,  Tear  Book,  14. 19.  providing  greater  facilities  for  that 

.    (0  The   year    1834,  since  which  purpose;  as-  to  which,  tide  infra,  p. 

time,  the  mode  of  barring  estates  tail  42. 
is  regulated  by  3  &  4  Wm.  4,  c.  74, 
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remainders  and  rerersion  expectant  thereon,  and  acquiring 

a  clear  and  indefeasible  fee-simple. 
Gkdlyadopted      Thus  after  the  lapse  of  nearly  two  centuries,  and  by  a 
Jentovmg^the     *low  rod  gradual  process,  was  devised  and  established  a 
grievances        dexterous  mode  of  evading  the  effect  of  a  statute,  which,  as 

consequent  on  °  *  ^ 

the  statute  Us  Mr,  Justice  JBlackstone  remarks,  (tt)  was  justly  branded 
as  the  source  of  new  contentions  and  mischiefs  unknown 
to  the  Common  law,  and  almost  universally  considered  as 
the  common  grievance  of  the  realm.  And,  notwithstand- 
ing that  this  judicial  approbation  of  a  scheme  for  unfettering 
estates-tail  operated  in  direct  contravention  of  the  letter 
and  spirit  of  the  Statute  Be  doni*,  and  so  trenched  on  the 
line  of  demarcation  between  the  judicial  and  legislative 
functions,  (v)  the  general  convenience  soon  gave  sanction 
and  stability  to  this  product  of  legal,  or,  more  strictly,  (as 
mitres  then  ruled  in  halls  of  justice)  ecclesiastical  ingenuity. 
Before,  however,  the  integrity  of  this  hew  method  of 
unfettering  perpetual  entails  was  finally  and  completely 
established,  it  was  doomed  to  encounter,  in  the  perverae- 
ness  of  the  human  will,  a  trial  of  its  inseparability  from  the 
very  essence  of  an  estate-tail 

But  the  attempted  restraints  upon  the  liberty  of  suffering 
common  recoveries,  will  more  properly  engage  our  attention, 
when  we  have  remarked  somewhat  upon  another  mode  of 
barring  estates-tail,  and  upon  the  methods  of  destroying 
entails  in  copyhold  lands. 
Of  thedestruc.  The  method  of  unfettering  estatertail  of  freehold  lands 
ty  fine  to  which  allusion  is  made,  was  that  byjine,  which  has  been 

described  to  be,  an  amicable  agreement  or  composition  of 
a  suit,  whether  real  or  fictitious,  between  the  demandant 
and  tenant,  with  the  consent  of  the  judges,  and  enrolled 

(a)  2  Com.  116.  and  custom  have  given  common  re* 

(e)  "It  is  true,  pratoris  est  jus  coveries  a  sanction,  Ac.*—  Pig.  Reoov. 

dicere  non  cemdere,  and  this  altering  8  :  ud  vide,  to.  21,  where  a  common 

of  the  law,  and  evading  the  8tatute  of  recovery  is  spoken  of  as  "a  convey - 

Westminster  2,  seems  to  be  a  tak-  ance  excepted  out  of  the  statute  Dc 

ing  away  the  force  of  a  positive  law  donltt  by  construction  of  law." 
without  the  legislative  power,  but  use 
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among  the  records  of  the  Court,  where  the  suit  is  com- 
menced; by  which  lauds  and  tenements  are  transferred 
from  one  person  to  another,  or  any  other  settlement  is 
made  relating  to  lands  and  tenements,  (to) 

Fines,  though  of  an  earlier  origin  than  common  recoveries,  Not  admitted 
did  not  legally  operate  as  a  bar  to  estates-tail,  until  long  ^^JJ  „ 
after  the  time  when  that  effect  was  allowed  to  the  latter.        ""'J  ■» 

The  operation  of  fines  on  estates-tail  is  entirely  statutory ;  j^u-  ^fe^ 
whereas  that  of  recoveries  was  established  by  the  judges  •ntirelJ  ty 
without  any  legislative  sanction,  though  that  sanction  has 
been  indirectly  accorded  by  subsequent  enactments.  Prior 
to  the  statute  4  Hen.  7,  c.  24,  fines  by  tenants  in  tail 
worked  a  discontinuance  of  the  estate  tail,  and  put  the 
issue  to  their  fbrmedon ;  nor  did  that  statute  expreuty 
impart  to  such  fines  any  greater  force,  or  give  them  any 
additional  effect  Some  ambiguous  expressions  in  that  act, 
however,  gave  rise  to  the  question ;  and  in  the  19th  year  of 
Henry  the  Eighth,  it  was  decided  that  the  issue  was  barred 
by  such  a  fine  in  pursuance  of  the  statute  4  Hen.  7.  (x) 
Doubts  arising  as  to  the  correctness  of  this  decision,  the 
statute  32  Hen.  8,  c  36,  was  passed,  by  which  it  was 
enacted,  that  a  fine  with  proclamations,  levied  of  any  lands, 
entailed  to  the  person  levying  such  fine,  or  to  any  of  his 
ancestors,  should  bar  such  person  and  his  heirs,  claiming 
by  force  of  such  entail  Thus  we  see  the  Legislature  itself 
repealed  that  clause  of  the  statute  Be  donit,  which  expressly 
enacted,  that  a  fine  levied  of  en  estate-tail  should  be  void, 
and  the  formidable  structure  of  inalienable,  unbailable, 
perpetuity  erected  by  that  statute,  was  thoroughly  razed 
to  its  foundations. 

It  only  remains  to  be  observed  that  fines  do  not  destroy  (.-j,,,,.    .  nol 
the  remainders  or  reversion  expectant  on  the  estate-tail,  ■*«  ■*- 
but  only  create  a  base  fee,  to  continue  so  long  as  there  are  wor 
issue  inheritable  to  the  estate-tail :  therefore,  a  clear  fee- 

(■>)  5  Cm.  Dig.  10.  Bra.  Ab.  lit.   Fine,   pi.  I.     Djw, 

(x)  Yen  Book,  19  Hen.  8.  6  b.       3  *. 
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simple  can  only  be  acquired  by  means  of  a  fine,  in  cases 
where  the  tenant  in  tail  is  entitled  to  the  reveraioo  or 
remainder  in  fee,  in  which  the  base  fee  created  by  the  fine 
may  merge* 


Section  II. 


Methods  of 
destroying 

customary 

estates-tail, 

various. 


The  various  modes  of  disentailing  Copyhold  property* 

The  customary  modes  of  barring  entails  in  copyhold 
lands  (when  the  custom  allows  of  their  creation)  were,  until 
a  recent  period  (y),  very  diversified. 

The  first  was  by  surrender  merely ;  in  support  of  which, 
it  seems,  there  was  no  necessity  for  a  special  custom,  and  in 
the  absence,  therefore,  of  a  custom  pointing  to  any  other 
mode  of  disentailing  lands,  this  was  the  proper  one  to  be 
resorted  to.  Another  mode  of  barring  entails  in  copyhold 
lands,  was  by  customary  recovery  suffered  in  the  lord's  Court, 
which  must  have  had  the  like  forms  as  were  observed  in  a 
recovery  of  lands  of  freehold  tenure ;  but  this  mode  must, 
it  seems,  have  been  authorized  by  a  special  custom.  A 
third  mode  of  barring  customary  entails  was,  by,  what  was 
technically  called,  forfeiture  and  regrant,  which  proceeded 
upon  a  custom  for  the  tenant  in  tail  to  commit  a  forfeiture, 
whereupon  the  lord,  after  making  proclamations,  seized  the 
copyhold,  and  then  re-granted  it  to  the  copyholder,  and  his 
heirs,  or  otherwise  according  to  his  direction.  This  mode  of 
disentailing  customary  lands,  also  required  a  custom  in  sup- 
port of  it  A  surrender  to  the  use  of  a  will  has  also  been 
allowed  the  effect  of  barring  an  entail,  as  well  as  of  ac- 
complishing the  particular  object  contemplated  by  it  A 
plaint  in  the  nature  of  a  fine  in  the  customary  Court,  was 


(y)  The  reader  will  perceive  that 
the  course  and  order  of  this  Treatise 
require  a  notice,  however  brief,  of  the 


modes  of  unfettering  entails  formerly 
existing,  although  since  superseded. 


in 

r- 

e 
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also  an  effectual  bar  to  an  estate-tail,  provided  there  was  a 
special  custom  authorizing  it,  but  not  otherwise.  Such  a 
fine  had  no  force  under  the  statute,  4  Hen.  7,  as  it  was  not 
levied  pursuant  to  it,  or  in  conformity  with  its  provisions. 
Any  one  of  these  modes  of  barring  customary  entails  might 
-have  been  concurrent  with  any  other  of  them,  as,  for  example, 
a  custom  to  bar  by  surrender  was  not  inconsistent  with  the 
existence  of  a  custom  to  bar  by  common  recovery  in  the 
same  manor. 

In  regard  to  equitable  entails,  the  rule  was,  that  the  cus- 
tomary mode  of  barring  the  entail  of  the  legal  state  of  copy- 
hold lands,  must  be  observed  in  barring  the  equitable  en- 
tail of  such  lands. 

Some  doubt  appears  to  have  existed  whether  an  estate-  Of  the  effect  of 
tail  in  copyhold  lands  might  have  been  barred  by  a  fine,  by  tenants 
with  proclamations  levied  in  the  Court  of  Common  Pleas,  {jjji^ffo°&* 
either  of  the  legal  or  the  equitable  interest ;  it  being  urged,  Court  of  Com- 
on  the  one  hand,  that  the  freehold  interest  in  the  lands  is 
within  the  jurisdiction  of  the  Courts  of  Westminster  Hall ; 
and,  on  the  other,  that  a  fine  by  a  copyholder  in  the  Court 
of  Common  Pleas  would  be  void,  on  account  of  his  inability 
either  to  implead  or  be  impleaded  in  that  Court,  in  respect 
of  his  copyhold  lands.  In  the  writer's  view,  the  civil 
process  of  every  copyholder  in  respect  of  his  customary 
tenements,  must  be  brought  by  plaint  or  bill  to  the  lord  in 
his  Court ;  and  as  a  fine  was  but  a  composition  of  a  suit,  there 
does  not  appear  any  valid  ground  of  distinction  between  a 
fine  levied  of  copyhold  land,  and  of  land  of  the  tenure 
of  ancient  demesne ;  of  which  latter,  it  is  well  known,  a 
fine  could  never  properly  be  levied  in  the  Court  of  Common 
Pleas. 

It  seems  to  have  been  always  considered  clear  that  a  And  of  similir 
common  recovery  in  the  Courts  of  Westminster  suffered  of  JJJJJ?* **" 
copyhold  lands,  would  not  be  a  good  bar  to  an  estate-tail ; 
since  a  customary  recovery  was  the  usually-prescribed  mode 
of  barring  an  entail  in  a  copyhold. 
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Section  IIL 


of  barring 
estates-tail. 


The  Jssurances  substituted  by  3  %  4  GuL  4,  c.  74. 

Necessity  for  The  cumbrous  and  expensive  character  of  the  modes  of 
in  the  methods  barring  estates-tail,  invented  to  evade,  or  established  on  the 
ruins  of,  the  statute  De  donis  conditionalibus,  and  the  arbi- 
trary and  uncertain  methods  of  destroying  customary  entails, 
prevalent  in  different  copyhold  manors,  led  the  way  for  the 
adoption  of  a  more  uniform,  easy,  and  simple  system  of  un- 
fettering entailed  property.  The  evil  of  the  existence  of 
perpetual  unbarrable  entails  in  any  species  of  property  being 
admitted,  little  reason  could  be  shown  for  making  resort  to 
modes  of  escape  from  that  evil  as  uninviting  as  possible ; 
nor  could  any  intelligent  approval  be  given  to  disentailing 
assurances  founded  on  fictions  and  stratagems  unreasonable 
in  theory,  and  ludicrous  in  their  practical  application.  That 
which  might  have  sufficed  as  a  salvo  to  the  consciences  of 
judges  for  evading  a  Legislative  enactment,  whilst  paying  a 
tribute  to  the  spirit  of  their  age,  ceased  to  be  invested  with 
any  such  adventitious  sanctity,  after  successive  Legislatures 
had,  in  various  ways  and  degrees,  recognised  the  current 
evasions  of  a  law,  whose  influence  was  admitted  to  be  hurt- 
ful, but  which,  moral  strength  seemed  wanting,  to  subvert, 
upon  grounds  other  than  fictitious.  Reason  demanded 
modes  of  unfettering  entails ;  and  absurdity  was  the  charac- 
teristic of  such  as  were  mostly  in  use. 

The  issue  of  considerations  such  as  these,  was  the  simul- 
taneous abolition,  by  statute  3  &  4  GuL  4,  c.  74,  of  com- 
mon recoveries  and  fines,  and  all  the  awkward  apparatus 
for  disentailing  copyhold  lands,  except  the  mode  by  sur- 
render. The  substituted  assurances  are,  in  the  case  of 
freehold  estates-tail,  whether  legal  or  equitable,  a  simple 
deed  enrolled  in  Chancery  within  six  months  from  its  date; 
and  in  regard  to  entails  of  the  legal  estate  in  copyholds,  a 


Alteration 
effected  by  3 
&  4  Gul.  4, 
e.  74. 
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common  surrender,  and  of  the  equitable  interest  in  lands 
of  the  same  tenure,  a  deed  entered  on  the  Court  rolls  of  the 
manor,  or  a  surrender. 

Thus  have  disappeared  from  the  catalogue  of  legal  per- 
formances, fictitious  recompences,  mysterious  vouchings  to 
warranty,  unreal  compositions  of  suits  never  instituted,  and 
pretended  re-grants  upon  forfeitures  never  committed,  with 
the  numerous  train  of  actoret  fabularum  appropriate  to 
each.  But,  at  the  same  time,  from  a  remembrance  of  the 
vast  benefits  conferred  through  the  instrumentality  of  these 
departed  products  of  legal  ingenuity,  (all  artificial  though 
they  were)  in  removing  the  evils  of  perpetuity  of  entail,  let 
our  elegy  be — "  peace  to  their  ashes." 
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CHAPTER  IV. 

OF  THE  FIRST  ATTEMPTS  TO  RESTRICT  THE  LEGAL  POWER  OF 
ALIENATION,  BT  CONDITIONS  AND  LIMITATIONS  RESTRAIN- 
ING THE  UNFETTERING  OF  ESTATE8-TAIL. 

Prefatory  Strange  as  it  may  seem,  an  effectual  method  had  no 

observatlo,lg*  sooner  been  invented  for  freeing  estates-tail  from  the  fettere 
of  unbarrableness,  than  some  men  seemed  eagerly  desirous 
of  reimposing  them,  in  the  shape  of  conditions  or  limitations 
annexed  to  or  engrafted  upon  the  estate  in  tail  at  the  time 
of  its  creation,  determining  it  on  any  attempt  being  made  to 
bar  or  destroy  it  These  may,  indeed,  be  regarded  as  the 
first  direct  attempts  of  which  we  have  any  information,  at 
the  creation  of  interests  in  property,  the  effect  of  which 
would  be  its  total  abstraction  from,  or  loss  for  the  purposes 
of  commerce.  The  perpetuity  of  entail  consequent  on  the 
statute  De  donis  was  a  shackle  on  alienation  imposed  by 
the  Legislature,  in  opposition  to  the  genius  and  spirit  of 
the  Common  law,  and  cannot,  therefore,  be  regarded  as  an 
exemplification  of  the  private  exercise  of  the  legal  power 
of  alienation,  in  a  manner  detrimental  to  its  future  unre- 
stricted enjoyment  An  interest,  consequently,  belongs  to 
these  incipient  exertions  of  men  to  enchain  their  property, 
in  a  perpetuity  of  settlement  or  line  of  transmission,  pecu- 
liarly their  own. 
At  first  doubt-  Some  conflict  of  opinion  appears  to  have  first  existed 
TOnditfonT  respecting  the  validity  of  conditions  restrictive  of  alienation, 
th  rTlrtof  &nnexed  to  estates-tail ;  and  the  preponderance  of  authority 
barring  estates-  may  even  be  said  to  have  favoured  the  view  of  their  legality. 

tail  were  good.  °       J 
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In  the  reign  of  Elizabeth,  however,  it  was  definitely  settled  Afterwards 
that  the  privilege  of  levying  a  fine  or  suffering  a  recovery  8UCh  right » 
was  as  inherent  in  an  estate-tail,  as  a  power  of  alienation  jJjJJJrt™ 
in  an  estate  in  fee-simple;  and  that,  therefore,  any  pro- 
hibition of  the  exercise  of  that  privilege  was*  to  be  regarded 
as  repugnant  to  the  nature  of  the  estate,  and,  consequently, 
void*      Thus,  to  mention  but  one  authority,  a  testator 
devised  (*)  lands  to  several  daughters  successively  in  tail, 
with  a  proviso  that  if  any  of  them  should  conclude  and 
4agree  to  or  for  the  doing  or  execution  of  any  act  or  devise 
whereby  the  lands  entailed,  or  any  estate  or  remainder 
thereof,  should  by  any  ways  or  means  be  discontinued, 
aliened,  or  put  away  from  the  person  or  persons  to'whom 
the  same  were  devised,  or  should  willingly  or  advisedly 
do  any  act  or  thing  whereby  the  said  lands  might  not 
descend,  remain,  or  come,  as  limited  by  the  will,  that  then 
the  daughter  or  daughters  so  concluding  and  agreeing  to 
*nd  for  the  doing  and  execution  of  any  such  act  or  devise 
as  aforesaid  should,  immediately  after  such  conclusion  and 
agreement,  lose  and  forfeit  all  such  estate  and  benefit  as 
she  or  they  might  have  or  claim,  in  such  manner  as  if  she 
or  they  had  never  been  named  in  the  will,  and  that  thence- 
forth  the  estate  and  estates  given  to  her  or  them  should 
utterly  cease  and  be  determined,  as  if  she  or  they  were 
dead  without  heir  of  her  or  their  bodies.    The  first  devisee 
in  tail  agreed  to  suffer  a  common  recovery,  and  suffered 
one  accordingly ;  upon  which  the'  devisee  next  in  remainder 
claimed  the  estate,  as  forfeited  under  the  proviso.    It  was 
adjudged,  however,  that  tenant  in  tail  cannot  be  restrained 
by  any  condition  or  limitation  from  suffering  a  recovery ; 
and  it  was  also  laid  down  that  the  levying  a  fine  within  the 
statute  4  Hen.  7,  c.  24,  and  32  Hen.  8,  c  36,  in  bar  of  the 
issue,  was  among  those  incidents  to  an  estate-tail,  which 
could  not  be  restrained  by  condition. 

•  * 

(*)  Maty  JPbrfc'iyAm'i  cue,  10  Rep.  37, 
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la  whatever 
form  the  re- 
striction u 
attempted,  it 
will  be  void. 


^  Restrictions  upon  the  power  of  alienation  by  tenant 
in  tail  have  been  attempted  in  various  forms,  but  they  have 
as  frequently  met  with  a  repulse.  And  it  is  evident  that 
no  other  rule  could  have  been  adopted  in  reference  to 
them,  unless  the  judges  were  willing  to  see  their  own 
scheme  for  unfettering  estates-tail  rendered  abortive,  by 
the  mere  annexation  to  them  of  restrictive  provisoes  of  the 
kind  under  consideration.  Mr.  Butler  (a)  has  thus  briefly 
summed  up  the  results  of  decided  authorities  upon  the 
subject  That  the  power  to  suffer  a  common  recovery  cannot 
be  restrained  by  condition,  appears  by  Co.  Lit  233  b, 234  a, 
and  Sonday's  case,  9  Rep.  128.  That  it  cannot  be  re- 
strained by  limitation,  appeals  by  Cro.  Jac696tFoy  v.IBnde, 
and  by  Sonday'e  case,  and  other  books.  That  it  cannot  be 
restrained  by  custom,  appears  by  the  case  of  Taylor  v.  Shaw, 
in  Carter,  6  and  22.  That  it  cannot  be  restrained  by 
recognisance,  or  by  statute,  appears  by  PooFs  case,  cited 
in  Moore,  810.  That  it  cannot  be  restrained  by  covenant, 
appears  in  the  case  of  Collins  v.  Plummer,  I  P.  Wms.  104. 
That  an  attempt  to  suffer  a  common  recovery  cannot  be 
restrained,  appears  by  Corbet's  case,  in  1  Rep.  83,  Mild- 
mays  case,  6  Rep.  40,  and  the  case  of  Pierce  v.  Wise,  in 
Ventr.  321.  And  that  a  conclusion  to  suffer  a  common 
recovery  cannot  be  restrained,  appears  by  Mary  Portington'* 
case,  in  10  Rep.  55.  To  these  it  may  be  added,  that  the 
power  of  tenant  in  tail  to  suffer  a  common  recovery  cannot 
be  restrained  by  bond;  (b)  and  that  a  trust  to  raise  a  sum 
of  money  in  the  event  of  alienation  by  tenant  in  tail  is  also 
void,  (c) 


(a)  Note  to  Co.  Litt. 

(b)  It  teems  a  question,  however, 
whether  the  obligor  does  not  incur  a 
personal  liability  on  his  bond,  in  case 
of  alienation ;  the  act  contemplated 
by  the  condition,  not  being  mahtm  in 
#t,  but  only  nudum  prohibitum.     The 


like  observation  applies  to  a  covenant. 
See  on  this  subject  Co.  Litt.  206  b. 
CoBtnt  v.  Plummer,  1  P.  Wins.  104 ; 
2  Vera.  635.  Randell  on  Perpetuity, 
55,56. 

(c)  Maxiwwring  ▼,  Baxter,  5  Ves. 
458. 
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It  may,  too,  be  laid  down,  that  all  similar  restrictions 
upon  the  right  of  tenant  in  tail  to  levy  a  fine  are  as  invalid, 
as  when  applied  to  his  power  of  suffering  a  recovery. 

And  it  is  to  be  observed,  in  regard  to  copyhold  tenure,  This  power 
wherever  the  tenure  warranto  the  creation  of  an  estate-tail,  Sfc. 
a  right  of  barring  or  destroying  it,  follows  as  a  necessary  £I^0fmtllU 
incident  to  such  estate,  and,  consequently,  any  restriction  copyhold 
upon  the  exercise  of  that  power,  whether  by  an  alleged 
custom,   or  by  limitation  or  condition  in  the  assurance 
creating  the  entail,  is  void  as  tending  to  a  perpetuity. 

As  equity  follows  the  law  upon  the  point  of  destructibility  R«trictionson 

r  .1    •    *  it  i.  i  V\  „  J  this  right  void 

oi  estates-tail,  it  follows  that,  not  only  in  the  case  of  express  also  in  equity. 

or  direct  trusts,  but  also  of  trusts  executory,  or  trusts  to  be 

more  fully  declared  or  carried  out  by  a  future  settlement, 

any  attempt  to  restrict  this  inherent  right  of  tenant  in  tail, 

wall  not  be  permitted  to  have  effect,  whether  in  the  form 

of  direction,  condition,  limitation,  clause  of  forfeiture,  or 

otherwise. 

This  inseparable  privilege  of  estates-tail,  however,  does  But  tenant  for 
not  extend  to  nullify  provisions  debarring  persons  having  debarred  from 
life-interests  from  concurring  with  a  tenant  in  tail  in  re-  £jj^f  ™2l  in 
mainder  in  destruction  of  the  entail  during  the  continuance  remainder "» 

-  destruction  of 

of  the  estate  for  life.    It  is  necessary  for  a  tenant  in  tail  the  entail 

in  remainder  to  obtain  the  concurrence  of  the  owner  of  the  u? "^  " 

preceding  life-estate,  in  order  to  an  effectual  bar  of  his 

estate-tail;   but  there  is  no  inherent  right  in  the  tenant 

for  life  to  have  the  power  of  so  concurring.    Accordingly, 

in  a  recent  case,  (d)  the  Court  of  Chancery  gave  effect  to 

a  trust  executory,  containing  a  provision  against  the  tenant 

for  life,  (whom  the  testator  seemed  to  have  mistaken  for 

a  tenant  in  tail,)  alienating  the  family  estate,  (by  reference 

to  the  limitations  of  which,  the  devised  property  was  directed 

to  be  settled)  by  decreeing  that  the  estates  devised  should 

be  vested  in  trustees  during  the  life  of  the  tenant  for  life, 

(d)  ffMnon  ?.  Burrows,  1  Son,  512. 
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in  trust  for  him ;  which  provision  would  obviously  disable 
him,  by  any  act  during  his  life,  from  aliening,  or  concurring 
in  an  alienation  of  the  estates ;  the  remainders  to  be  limited 
in  them,  being  legal,  and  the  case  arising  prior  to  the  Act 
for  Abolishing  Fines  and  Recoveries.  It  must  be  observed, 
however,  in  reference  to  cases  falling  within  the  operation 
of  3  &  4  GuL  4,  c.  74,  that  the  only  modes  by  which  a 
tenant  in  tail  in  remainder  can  be  debarred  from  destroying 
the  estate-tail  and  remainders,  before  the  former  comes  into 
possession,  are  the  limitation  of  a  prior  estate  for  years  not 
determinable  on  lives,  no  freehold  interest  being  vested  in 
any  other  person;  and  (as  it  should  seem)  a  limitation 
expressly  determining  the  particular-estate,  (of  whatever 
nature,)  on  its  owner  concurring  with  the  remainder-man 
in  tail  in  a  destruction  of  the  entail;  which  does  not  seen 
to  be  a  "  device,  shift,  or  contrivance,"  within  the  meaning 
of  the  36th  section  of  the  before-mentioned  statute. 
Right  to  Notwithstanding  the  abolition  of  fines  and  recoveries,  and 

db^t^HngW  the  fc*  th*t  drc  assurances  substituted  for  them  do  not 
"""j™?*  enjoy  a  like  intrinsic  force  and  operation,  there  can  be  no 
separable  from  doubt  that  any  attempted  restriction  upon  the  power  of 
exercising  the  new  modes  of  unfettering  entails  will  be 
deemed  as  entirely  objectionable  and  void,  as  were  all 
restraints  upon  the  right  of  tenant  in  tail  to  levy  a  fine  or 
suffer  a  recovery.  Indeed,  the  new  disentailing  assurances 
may  be  considered  in  this  respect  as  of  superior  importance ; 
inasmuch  as  the  Legislature  has  directly  annexed  the  power 
of  executing  them  to  the  estate  of  tenant  in  tail;  which 
certainly  could  not  be  predicated  equally  of  a  common 
recovery,  under  the  old  system  of  destroying  entails. 
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CHAPTER  V. 

OF  THE  USES  PRIOR  TO  THE  STATUTE  27  HEN*  8,  WHICH 
OPERATED  ADVERSELY  TO  THE  RULES  OP  THE  COMMON 
LAW. 

Of  Uses  prior  to  the  statute  of  27  Hen*  8,  generally  Scope  of  the 
known  as  the  Statute  of  Uses,  it  will  be  necessary  here  to  virions  with 
say  no  more  than  will  suffice  to  trace  their  connection  with  ^"P00*  to 
the  various  modifications  of  Uses  since  the  statute,  to  which 
the  laws  against  remoteness  are  especially  applicable.  With 
the  origin  of  Uses  as  invented  by  ingenious  ecclesiastics,  for 
the  purpose  of  evading  the  rigorous  enactments  of  the 
statutes  of  Mortmain ;  with  the  immunities  enjoyed  by  cestui 
que  use  from  the  various  services  and  feodal  liabilities 
attendant  on  legal  tenure ;  and  with  the  progressive  assimi- 
lation of  Uses  to  the  Common  law  of  the  land ;  it  is  here 
assumed  that  the  learned  reader  is  well  conversant  Our 
present  object  will  be,  to  bestow  a  short  notice  on  those 
limitations  of  Uses  prior  to  the  statute,  which  Chancery 
allowed  in  derogation  of  the  rules  of  the  ancient  Common 
law,  and  which,  being,  by  the  statute,  converted  into  legal 
estates,  originated  the  necessity  for  the  salutary  rules 
forming  the  subjects  of  consideration  in  the  following  pages. 

On  inquiring  into  the  modes  of  limiting  Uses  before  the  chief  cha- 
statute  of  Hen.  8,  no  feature  is  more  striking  than  the  ugtTbeforo 
utter  contrariety  between  the  strict,  undeviating,  and  well-  ■*■*• 27  *?elL  8» 
defined  rules  of  the  Common  law,  on  the  one  hand,  and  the  disregard  of 

,  *.  i        /•  i  i.  the  strict  rales 

entire  absence  of  any  regular  forms  or  rules,  according  to  of  the  com- 

E  mon  law. 
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which  Uses  should  be  modified  or  modelled,  on  the  other,  (e) 

The  Court  of  Chancery  seems  to  have  had  but  one  object 

in  its  administration  of  Uses ;  and  that,  (certainly  one  which 

defied  all  rule  or  form)  the  giving  complete  effect  to  the 

expressed   or  implied   intentions   of  donors  or  testators, 

however  whimsical,  capricious,  or  opposed  to  the  rules  of 

the  Common  law. 

The  different         Not  only  was  the  use  disposable  by  will  (which,  doubtless, 

of  estates  was  *  beneficial  innovation),  but  by  way  of  use,  a  freehold 

th^^ctrine6^  was  BMI^C  to  commence  in/uturo ,«  a  fee  to  be  limited  oil  or 

Usee  which       after  a  fee ;  and  one  estate  to  be  defeated,  and  another  to 

■■am  ODDOAfid 

to  the  roles  of  arise  before  the  natural  expiration  of  the  first  (/)  Each  of 
£*  yommm  these  three  modifications  of  estates,  the  reader  will  remember, 
was  disallowed  at  Common  law :  the  first,  because  the  free- 
hold could  never  be  in  abeyance :  the  second,  because  as 
the  law  knew  no  higher  estate  than  a  fee-simple,  nothing 
ri&iained  to  be  Hmited  otfer,  after  it  was  once  diposed  of; 
and  also  no  estate  at  Common  law  could  be  determined 
otherwise  than  by  condition  or  natural  expiration,  and  on  a 
condition  no  fttrther  estate  could  be  limited  to  any  other 
person :  the  third,  because1  the  Common  law  regarded  no 
future  interest  other  than  as  a  remainder ;  and  a  remainder 
must  wait  for  the  natural  and  regular  determination  of  the 
particular-estate.  To  exemplify  these  several  classes: — A. 
might  make  a  feoffment  to  8.  and  his  heirs,  to  the  use  of  C. 
and  his  heirs,  on  bis  marriage,  or  after  seven  years,  of  other 
future  period  or  event  So,  A.  might  covenant  to  stand 
seised  to  the  use  of  B.  and  hid  heirs,  at  any  such 
future  fixfed  period,  or  on  the  happening  of  any  such  fhture 
event  These  are  instances  of  the  first  kind  of  limitations : 
the  interest  of  C,  in  the  one  case,  and  of  B.,  in  the  other, 
were  allowed  to  spring  up,  independently,  at  a  distance  of 
time ;  it  being  settled  that  a  future  interest  might  be  created 
in  the  first  instance,  the  grantor  retaining   the  entire  in- 

(e)  1  Cm.  Dig.  4S8.  30.     13  Rep.  48.     Jenk.  Cent.   8, 

(/)  Bro.  Ab.  tit.  Feoff,  al  Use,  pi       52.     Bac.  Read.  Uses,  18. 
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heritanoe,  determinable  on  the  happening  of  the  event  upon  * 
which  the  future  use  was  to  arise.    And  so,  again,  A.  might 
make  a  feor&nent  to  B.,  to  the  use  of  B.  and  bis  heirs,  pro- 
vided that  on  the  death  of  A.,  or  the  marriage  of  C,  the 
estate  should  remain  to  the  use  of  C.  and  his  heirs.     Here, 
B.  took  a  fee^shnple,  determinable  on  the  happening  of  the 
future  event,  when  the  use  in  favor  of  C.  arose,  in  defiance 
of  the  rule  of  the  Common  law,  which  would  not  admit  of 
a  remainder  after  a  fee-simple.     True,  it  was  a  fee-simple 
determinable,  bat  still,  even  on  such  an  estate,  the  Common 
law  did  not  allow  any  other  to  be  grafted,  but  gave  a  right 
of  entry  only  to  the  grantor  or  his  representatives,  on  the 
happening  of  the  specified  event,  under:  a  condition  reserved 
for  die  purpose  in  the  deed.     And,  again,  A.  might  make  a 
feoffment  to  B.  for  his  life,  provided  that  after  the  decease 
of  C,  or  D.'s  return  from  Rome,  the  land  should  go  to  D. 
in  tail,  or  in  fee.   In  such  a  case,  we  see  that  the  future  use 
might  take  effect  by  the  happening  of  the  specified  event, 
before  the  regular  determination  of  the  first  estate,  in  oppo- 
sition to  the  rule,  that  every  remainder  must  wait  for  the 
natural  expiration  of  the  particular-estate,  and  not  operate 
to  defeat  or  divest  it.     And  not  only  might  these  future 
interests  be  created  directly  by  means  of  Uses  in  the  original 
instrument,  but  also  a  Power  might  be  reserved  to  the 
grantor  or  some  other  person,  of  altering  all  or  any  of  the 
Uses,  and  of  limiting  others  at  a  future  period,  (g)  and 
which  substituted  Uses  were  all  allowed  the  same  latitude  of 
operation,  as  those   originally  limited  in  the  instrument 
creating  the  Power.     Here,  again,  was  an  innovation  on  the 
strictness  of  the  ancient  Common  law,  which  would  only 
allow  a  deed  of  defeazance  coeval  with  the  grant  itself,  or  a 
condition  actually  contained  in  it,  upon  events  specifically 
mentioned.  "  This  Power,"  says  Lord  Coke,  "  being  coupled 
with  an  Use  is  allowed  to  be  good  and  not  repugnant  to 

Or)  Co.  Litt.  237.    3  Cha.  Ca.  66. 
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the  former  estates.  But  in  case  of  a  feoffment  or  other 
conveyance,  whereby  the  feoffee  or  grantee,  &c,  is  in  by  the 
Common  law,  such  power  were  merely  repugnant  and 
void."  (A)  And,  lastly,  the  Court  of  Chancery  allowed, 
through  the  medium  of  Uses,  the  limitation  of  a  freehold 
remainder  in  contingency  after  a  preceding  estate  for  years, 
on  the  ground  that  the  feoffees  remained  tenants  of  the  legal 
freehold,  and  that  their  estate  supported  the  remainder,  (i ) 
Such  was  the  system  of  Uses  as  administered  by  the 
Court  of  Chancery,  prior  to  the  statute  of  27  Hen.  8 ; 
a  system,  which,  while  it  scrupulously  attended  to  and  care- 
fully consulted  the  conveniences  and  necessities  of  families, 
was  distinguished  by  nothing  more  than  its  entire  disregard 
of  the  strict  and  undeviating  rules  of  the  ancient  Common 
law  of  the  land. 

(A)  Co.  LiU.  237.    1  Rep.  135,*.        (•)  F.  C.  R.  284. 
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CHAPTER  VI. 

OF   THE  STATUTE  OF  U8E8  ;    AND  ITS  EFFECT   IN  CREATING 
8PRINGING,   SHIFTING,  AND  FUTURE   USES, 

Notwithstanding  the  many  statutes  by  which  it  was 
attempted  to  subject  Uses  to  the  rules  of  the  Common 
law,  the  mischiefs  and  abuses  that  resulted  from  them 
increased  to  such  an  extent,  that  the  application  of  an 
extensive  and  adequate  remedy  became  a  matter  of  absolute 
necessity.  The  previous  statutes,  remedying  some  of  the 
inconveniences  attendant  on  Uses,  had  but  palliated  the 
growing  grievance,  and  afforded  scope  for  the  exercise  of 
the  same  ingenuity  in  evading  their  provisions,  which  had 
been  exemplified  in  the  original  invention  of  Uses. 

The  result  of  long-continued  experience  of  their  evils,  The  conversion 
was  the  famous  statute  of  27  Hen.  8,  c.  10,  commonly  wS^uS » by 
called  the  Statute  of  Uses*  which  enacted,  that  where  any  *ut-  ?'  Heu- 
person  or  persons  stood  or  were  seised,  or  at  any  time 
thereafter,  should  happen  to  be  seised,  of  and  in  any  honors, 
or  other  hereditaments,  to  the  use,  confidence,  or  trust  of 
any  other  person  or  persons,  or  of  any  body  politic,  by  any 
manner  of  means  whatsoever  it  should  be,  that  in  every 
such  case,  all  such  person  and  persons,  and  bodies  politic, 
that  had,  or  thereafter  should  have,  any  such  use,  confidence, 
or  trust,  in  fee-simple,  fee-tail,  for  term  of  life,  or  for  years, 
or  otherwise,  or  any  use,  confidence,  or  trust,  in  remainder 
or  reverter,  should  from  thenceforth  stand  and  be  seised, 
deemed,  and  adjudged,  in  lawful  seisin,  estate,  and  possession, 
of  and  in  the  same  honors  and  hereditaments  with  their 


54 


SPRINGING   AND  SHIFTING   USES  [CHAP.  VI- 


Conveyances 
to  Uses  not 
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the  statute. 


At  first  held 
that  no  Uses 
were  executed 
by  the  statute 
not  limited  in 
accordance 
with  the  rules 
of  the  Common 
law. 


This  rigor 


appurtenances,  to  all  intents,  constructions,  and  purposes 
in  the  law,  of  and  in  such  like  estates  as  they  had  or  should 
have  had  in  use,  trust,  or  confidence,  of  or  in  the  same,  and 
that  the  estate,  title,  right,  and  possession,  that  was  in  such 
person  or  persons,  that  thereafter  should  be  seised  of  any 
lands,  tenements,  or  hereditaments,  to  the  use,  confidence, 
or  trust,  of  any  such  person  or  persons,  or  of  any  body 
politic,  should  be  from  thenceforth  clearly  deemed  and  ad- 
judged to  be  in  him  or  them  that  had  or  should  have  such 
use,  confidence,  or  trust,  after  such  quality,  manner,  form, 
and  condition,  as  they  had  before  in  or  to  the  use,  con- 
fidence, or  trust,  that  was  in  them. 

The  effect  of  this  important  statute  was,  not  to  abolish 
the  conveyance  to  Uses,  but  only  to  annihilate  the  inter- 
vening estate  of  the  releasee,  and  turn  the  interest  of  cestui 
que  use  into  a  legal  instead  of  an  equitable  ownership,  (k) 
The  intention  of  the  framers  of  the  statute  was,  evidently, 
the  entire  abolition  of  Uses,  or,  as  was  once  quaintly  re- 
marked, (/)  "  because  Uses  were  so  subtle  and  ungovernable, 
they  have,  with  an  indissoluble  knot,  coupled  and  married 
them  to  the  land,  which,  of  all  the  elements,  is  the  most 
ponderous  and  immoveable." 

When  the  operation  and  effect  of  the  Statute  of  Uses  first 
engaged  the  consideration  of  the  Courts  of  Law,  it  was  held 
by  some  of  the  judges  (in)  that  no  Uses  should  be  executed 
or  converted  into  legal  states  by  the  statute,  which  were 
limited  against  the  rules  of  the  Common  law,  for  that  it 
appeared  by  the  preamble  of  the  statute,  that  it  was  the 
intent  of  the  makers  of  the  act  to  restore  the  good  and 
ancient  Common  law,  which  was  in  a  manner  subverted 
by  abusive  and  erroneous  Uses,  and  not  to  give  more  privi- 
lege to  the  execution  of  Uses,  than  to  estates  which  were 
executed  by  the  ancient  Common  law. 

But  though  the  Courts  so  far  adhered  to  this  construction 


(*)  2  Bl.  Com.  333. 
(0  1  Rep.  124. 


(m)  1  Rep.  130. 
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of  the  statute,  that  the  same  technical  words  of  limitation  afterwards  de- 
were  and  are  now  required  (»)  in  the  creation  of  estates  P"*0* 
through  the  medium  of  Uses,  as  in  the  creation  of  estates  at 
Common  law ;  which  in  Chancery  was  not  necessary 
before  the  statute ;  (0)  yet  tjtie  various  necessities  of  man- 
kind early  induced  the  judges  to  depart  from  the  rigor 
and  simplicity  of  the  Common  law,  and  to  allow  a  more 
minute  and  copiplex  construction  upon  conveyances  to  Uses 
than  upon  others.  Thus,  advantage  was  soon  taken  of 
an  expression  in  the  Statute  of  Uses,  in  order  to  support 
several  of  those  limitations  which  had  been  allowed  by  the 
Court  of  Chancery  in  declarations  of  Uses,  so  long  as  they 
were  "things  merely  in  trust  and  confidence." (j>)  The 
Statute  of  Uses  transfers  the  estate  in  the  land  to  the  cestui* 
que  use,  "  after  such  quality,  manner,  form,  and  condition  as 
they  had  before  in  or  to  the  use,  confidence,  or  trust,  that 
was  in  them."  Now,  as  we  have  before  seen,(g)  through 
the  medluin  of  declarations  of  Uses  prior  to  the  statute  27 
Hen.  8,  the  Court  of  Chancery  allowed  the  limitation  of  a 
freehold  to  commence  in  futuro ;  of  a  fee  to  take  effect 
after  a  fee  previously  limited ;  #f  a  future  Use  to  defeat  and 
arise  before  the  natural  expiration  of  a  prior  interest ;  of  a 
Power  of  revocation  and  new  appointment  either  to  the 
grantor  or  a  stranger;  and  of  a  contingent  interest  in  the 
fee  or  freehold  after  a  preceding  term,  for  years.  All  these 
limitations  were  in  direct  violation  of  some  of  the  first  prin- 
ciples of  the  Common  law,  and,  obviously,  therefore,  if  in 
such  cases  the  statute  transferred  the  possession  to  the  c&UH 
que  usef  "  in  the  same  quality,  form,  and  condition,  as  he 
had  in  the  Use,"  the  supposed  construction  would  give  to 
the  statute  the  operation  of  creating  legal  estates  to  which 
the  law  was  previously  a  stranger. 

(»)  1   Rap.  87  b.     1  Sand.  Uses,  Tr.  143  a.    Anon,  Mod.  608.     2 

122.    Gilo.  Usot  and  TV.,  lit  adit.  Leon.  16. 
76.  (  p)  1  JUp.  87  b. 

(0)  Sugd.  note  to  Gilo.  Uiea  and  (9)  Fids  supra,  pp.  50,  51. 
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Except  as  to  With  reference,  indeed,  to  the  last  of  the  above-mentioned 

remainders  limitations, — that  of  a  contingent  interest  in  the  fee  after 
termsforveiu-s,  a  preening  term  for  years, — the  Common  law  rule  requiring 
in  reference  to  that  a  contingent  remainder  of  the  freehold  should  be  pre- 
aucientrule  ceded  by  a  particular-estate  of  freehold  also,  has  been 
was  presonr  preserved,  on  the  ground  that  no  estate  remains  in  the 
feoffees  or  releasees  to  Uses,  to  support  the  remainder. 
As,  where  (r)  a  person  conveyed  by  lease  and  release  to 
trustees  and  their  heirs,  to  the  use  of  himself  for  ninety* 
nine  years,  remainder  to  the  use  of  trustees  for  twenty- 
five  years,  remainder  to  the  use  of  the  heirs-male  of  his  own 
body,  remainder  to  the  use  of  his  own  right  heirs;  it  was 
held,  that  the  limitation  to  the  heirs-male  of  the  body  of  the 
releasor  was  void,  because  there  was  no  preceding  estate  of 
freehold  to  support  it  Notwithstanding  the  doctrine  of  the 
necessity  of  a  freehold  estate  to  support  a  contingent  re- 
mainder by  way  of  Use  since  the  statute,  is  thus  well  estab- 
lished ;  a  writer  (#)  has  laid  it  down  as  settled,  that  in  the 
case  of  a  limitation  to  the  use  of  A.  for  a  term  of  years,  with 
remainder  to  his  first  unborn  son,  "  the  remainder  would  be 
good,  because  the  contingent  Use  arises  out  of  the  estate  of 
the  feoffees."  How  such  a  monstrous  dogma  could  find 
its  way  into  a  modern  treatise  is  a  question  not  easy  of 
solution  I 

With  the  exception  just  noticed,  the  Courts  of  law,  in 
process  of  time,  admitted  of  all  those  limitations  in  convey- 
ances to  Uses  after  the  statute  of  27  Hen.  8,  which  had 
been  previously  allowed  by  the  Court  of  Chancery,  and 
determined  that  in  such  cases  the  statute  would  transfer  the 
possession  to  the  cestui  que  use,  "  in  the  same  quality,  form, 
and  condition,  as  he  had  in  the  Use."  And  in  the  regulation 
of  these  limitations,  very  many  of  the  rules  before  established 


(r)  Adams  v.  Savage,  2  Salk.  679.       Uses  and  Tr.  165.     F.  C.  R.,  284. 
Vide   also    Davie*  v.   Speed,  Show.  («)  Randell  on  Perpetuity,  76. 

Pari.  Ca.  104.    Sugd.  note  to  Gilb. 
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in  Equity,  were  also  adopted  by  the  judges  of  the  Common 
law. 

1.   With    respect  to   Uses    limited  to  arise   in  fyturo,  *•  Uses  limited 

.  to  Uke  effect 

without  any  preceding  estate  to  support  them,  which  are  infuturo,  or 
usually  called  Springing  or  Contingent  Uses,  it  was  adjudged  sPHm9tm9  *«•• 
very  shortly  after  the  Statute  of  Uses,  that  the  Use  need 
not  always  be  executed  the  instant  the  conveyance  is  made ; 
but,  that  if  it  cannot  take  effect  at  that  time,  the  operation  of 
the  statute  may  be  postponed  until  the  Use  shall  arise  upon 
some  future  contingency,  (t)  Thus,  where  (ti)  J.  M.,  being 
seised  of  certain  lands  in  fee,  levied  a  fipe  thereof,  and  by  in- 
denture declared  the  use  of  the  fine  to  be  to  himself,  and  to 
such  wife  and  wives  as  the  said  J.  ML  should  happen  afterwards 
to  marry,  by  whatever  names  she  or  they  might  be  called, 
for  and  during  their  natural  lives,  and  the  life  of  the  survivor 
of  them,  with  divers  remainders  over ;  and  afterwards  the 
said  J.  M.  took  to  wife  one  A.,  and  then  died.  Whether 
she  should  take  anything  by  the  said '  indenture  or  fine, 
or  not,  was  the  question ;  and  by  the  opinion  of  Wray  and 
Meade,  Serjeants,  and  Plowden  and  Onslow,  Solicitors,  she 
might,  and  thereto  they  subscribed  their  names.  Moore 
states  that,  the  parties  not  being  satisfied  with  this  deter- 
mination, the  case  was  carried  into  the  Court  of  Common 
Pleas,  where  it  was  adjudged  in  the  same  manner.  And 
also  where  (<?)  a  person  made  a  feoffment,  and  it  was  declared 
by  indenture  that  it  should  be  to  the  use  of  himself  and  A. 
his  wife,  that  should  be,  after  their  marriage,  and  of  the 
heirs  of  their  bodies ;  and  he  took  A.  to  wife.  Whether  she 
would  take  by  the  limitation  of  this  Use  was  the  question* 
Coke,  Attorney-General,  contended  that  she  should  not, 
for,  presently,  by  the  feoffment,  the  fee  was  in  the  husband 
by  the  possession  executed  to  the  Use  which  he  had  before 
the  marriage,  which  could  not,  after  the  marriage,  be  di- 

(0  Bro.   Ab.  tit.  Feoff,  al  Use,  (»)  WowBif  v.  Druty,  Cro.  Eli*. 

340  a,  pi.  50.    Bac.  Uses,  63.  439. 

(«)  Mutton*  case,  Dyer,  274,  b. 
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vided,  and  made  an  estate-tail  in  him,  as  be  bad  the  fee  io 
htm  until  the  marriage ;  for  it  might  have  been  that  the 
marriage  had  never  taken  effect,  and  that  would  have  con- 
founded the  other  Use ;  and  Uses  in  futuro  could  not  arise 
upon  such  future  acts,  for  then  an  Use  would  rise  out  of  an 
Use.  But  all  the  justices  held,  that  although  the  feoffor  be 
seised  in  fee  in  the  raeantine,  as  in  truth  he  was,  yet,  by 
the  marriage,  the  new  Use  should  arise  and  vest. 

In  Muttons  case,  and  Woodliffv.  Drury,  the  assurances 
upon  which  the  Uses  were  declared  were  those  which  ope- 
rated a  transmutation  af  possession  ;  but  in  a  more  modern 
case,  (tv)  die  doctrine  in  question   was  admitted,  and  a 
freehold  allowed  to  arise  in  future,  upon  a  covenant  to 
stand  seised  to  Uses,  under  which  there  is  no- transmutation 
of  possession.     The  distinction  between  Springing  Uses 
limited  in  those  assurances  which  do,  and  those  which  do 
not,  operate   by  transmutation  of  possession,,  is,  that  the 
former  arise  out  of  the  seisin  of  the  feoffees  or  releasees  to 
Uses,  and  the  latter,  out  of  the  seisin  of  the  covenantor  or 
bargainor. 
2.  Uses  limit-       2*  As  before  the  Statute  of  Uses,  equity  permitted  a  fee 
o^upoTa         to  l*  limited  to  take  effect  after  a  fee,  on  the  happening  of 
K?"  ^'J*  any  specified  event,  so,  now,  it  was  determined,  that  in  such 

cases,  the  statute  executed  the  legal  estate  in  the  same 
manner  as  an  Use  before  subsisted,  (a)  Such  Uses  were 
called  Shifting  or  Secondary  Uses :  and  their  utility  is  such 
that  they  form  the  groundwork  of  most  modern  settlements. 
The  following  is  the  first  case  that  occurred  after  the  statute, 
in  which  the  validity  of  such  limitations  of  Uses  was  dis- 
cussed.   A  person  made(y)  a  feoffment  to  the  use  of  W. 

(v)  Roe  v.  Tranmer,  2  WOa.  75.  judges  seem  to  have  long  hesitated 

(x)  Sir  E.  Sugden,  in  a  note  to  his  whether  they  should    receive  them, 

edition  of  Gilb.  Uses  and  TV.,  p.  164,  The  evidence  appears  to  favour  the 

says,  that  Shifting  Uses  were  allowed  former  statement. 

very  shortly  after  the  statute;  while  (y)  Bro.   Ah.  tit.   Feoff,  al  Use, 

Mr.  Hargrove,  in  a  note  to  Co. .  Litt.  339  a,  pL  30.     1  Roll.  Abr.  416;  pi. 

271,  b,  n.  1,  s.  iii.  2,  states,  that  the  12. 
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and  his  heirs,  until  A.  paid  40/.  to  W.,  and  then  to  the  use 
of  A.  and  his  heirs ;  A.  paid  the  40L  Some  of  the  judges 
said,  that  if  A.  entered,  he  would  become  ipso  facto  seised 
in  fee,  for  W.  being  seised  in  the  fee  by  the  Statute  of  Uses, 
A.  would  be  able  to  divest  that  fee,  and  transfer  it  to  him- 
self upon  performance  of  the  condition.  Others  weae  of 
opinion,  that  the  payment  of  the  money  and  the  entry  of 
A.  had  no  effect,  without  an  entry  by  the  feoffees,  and 
then,  qudcunque  vid  daid,  the  entry  would  be  good,  and  A. 
would  become  seised  according  to  the  terms  of  the  deed. 
To  this  it  was  added,  that  a  Use  might  change  from  one 
person  to  another  by  an  act  or  circumstance  ex  pott  facto,  as 
well  since  as  before  the  statute.  And  so,  where  (0)  A», 
seised  of  the  manor  of  K.,  made  a  feoffment  of  it,  to  the  use 
of  trustees  and  their  heirs,  upon  condition,  that  if  they  did 
not  pay  10,000/.  in  fifteen  days,  then  it  should  be  to  the  use 
of  the  feoffor  and  M.  his  wife,  remainder  to  Thomas,  their 
second  son,  in  tail,  with  divers  remainders  over.  The  money 
was  not  paid ;  and  it  was  resolved  that  the  Uses  arose,  and 
that,  after  the  death  of  the  feoffor  and  his  wife,  Thomas,  the 
second  son,  was  well  entitled  to  the  land.  Thus  was  another 
species  of  legal  estate  introduced  by  the  Statute  of  Uses,  in 
opposition  to  that  rule  of  the  ancient  Common  law,  which 
denied  validity  to  any  limitation  of  a  fee,  to  take  effect  after, 
or  in  derogation  of  a  previous  fee.  (a) 

3.     Another    species  of  limitations,  upon  which    the  3.  Uses  limited 
Statute  of  Uses  operates,  and  also  denominated  Shifting  ^p^S^°D 
Uses,  is,  where  a  particular-estate,  bs  for  life,  or  in  tail,  is  jT^jjied*8' 
limited,  with  a  subsequent  estate  to  take  effect  in  pes-  shifting  u*eu 
session  on  an  event  which  may  operate  in  derogation, 
abridgment,    or  exclusion,  of  the  first  estate,  instead  of 
awaiting  its  regular  expiration  or  determination,  (6)    As,  if 

(*)  HarwtU  v.  Imco»,  Moo.  99.  (ft)  F.  C.  H,  273—276.      VUk 

1  Leon.  264.     Pollexf.  78.     10  Mod.  Dyer,  314,  pi.  96.     Moo.  99,  pi.  243. 

423.  Ley,  54.    2  Leon.  16.    1  Roll.  Abr. 

(a)  Dyer,  23  a,  pi.  12.    3  CIml  415.    Sugd.  aote  to  Gilb.  Uiet  and 

Ca.  19.  Tr.  178. 
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4.  Uses  creat- 
ing powers  of 
revocation  and 
appointment. 


These  Uses, 
partly  fkturt 
or  contingent, 


an  estate  be  limited  to  the  use  of  A.  for  life,  or  to  the  use  of 
A.  indefinitely,  provided  that,  when  C.  returns  from  Rome, 
it  shall  thenceforth  immediately  be  to  the  use  of  B.  in  fee. 
Here,  the  first  estate  is  an  estate  for  the  life  of  A.,  and 
a  remainder  strictly  so  called  can  only  be  limited  expectant 
on  the  determination  of  that  estate  by  such  events  as  a  life* 
estate  is  liable  to  be  determined  by;  and,  therefore,  when 
the  subsequent  limitation  is  to  commence  and  take  effect  in 
possession,  from  an  event  which  may  eventually  interfere 
with,  and  in  part  defeat,  the  first  estate,  it  is  evident  that 
such  a  limitation  cannot  be  a  remainder  within  the  rules  of 
the  Common  law,  but  can  only  take  effect  under  the 
Statute  of  Uses,  by  analogy  to  the  like  limitations  pre- 
viously allowed  in  Chancery. 

4.  It  has  been  before  observed,  (c)  that  by  the  rules  of 
the  Common  law,  no  restriction  or  qualification  could  be 
annexed  to  a  conveyance  of  lands,  other  than  a  deed 
of  defeazance,  or  a  condition*  Any  power  to  revoke  a 
deed,  whether  reserved  to  the  grantor  or  a  stranger,  was 
repugnant  and  absolutely  void.  And  we  have  also  seen,  (d) 
that  there  was  no  such  repugnancy  as  to  trusts  in  Chancery, 
which  were  simple  declarations,  or  directions  to  the  person 
seised  of  the  legal  estate,  in  what  manner  and  to  whom 
he  should  convey  the  estate.  The  Statute  of  Uses  vests 
the  legal  estate  in  the  cestui  que  use,  after  "  such  quality, 
manner,  and  form,  as  he  had  in  the  Use,"  and  the  same 
reasoning,  therefore,  which  led  the  Courts  of  Common 
law  to  consider  Springing  and  Shifting  Uses,  within 
the  operation  of  the  statute,  induced  them  also  to  con- 
clude, that  in  all  conveyances  to  Uses,  a  power  might  be 
reserved  of  revoking  a  former  limitation  of  a  Use,  and  ap- 
pointing a  new  Use  to  some  other  person,  (e)  The  estates 
arising  from  the  execution  of  a  Power  of  revocation  and 


(c)  Supra,  pp.  51,  52. 

(d)  Supra,  p.  51  ;  and  see  Sugd. 


Pow.  3rd  edit,  4. 
(e)  Co.  Litt  237.     1  Rep.  174. 
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appointment  have  been,  by  some  writers,  (J)  classed  among  and  partly 
those  Uses  which,  on  account  of  the  uncertainty  of  the  l^MV* 
events  on  which  they  depend,  are  termed  Future  or  Contin- 
gent Uses  ;  but  the  better  and  more  general  opinion  seems  to 
be,  (g)  that  they  partake,  partly,  of  the  nature  of  Contingent 
Uses,  and,  partly,  of  that  of  Shifting  Uses.  Hie  Uses  to  be 
raised  under  Powers  are  merely  tantamount  to  Future  or 
Contingent  Use*,  because  they  are  not  in  esse,  or  defined, 
until  ascertained  and  limited  under  the  Power ;  but  they 
may  also  be  said  to  be  Shifting  Uses,  inasmuch  as,  when 
ascertained  and  limited,  their  operation  is,  to  divest  pre- 
ceding estates,  or  estates  which  would  otherwise  come  into 
possession,  in  favor  of  those  created  by  the  execution  of 
the  Power.  (A) 

All  limitations  of  Springing,  Shifting,  and  Contingent  The  seisin  out 
Uses,  when  they  arise,  take  effect  out  of  the  seisin  of  the  va^^Viiita- 
feoffees  or  releasees*  in  all  cases  where  the  limitations  are  tioniofUses 

take  effect. 

created  by  conveyances  operating  by  transmutation  of  pos- 
session, as  a  fine,  recovery,  feoffment,  release,  &c*;  and 
out  of  the  seisin  of  the  grantor,  where  they  arise  under 
deeds  not  operating  by  transmutation  of  possession,  as  a 
bargain  and  sale,  and  covenant  to  stand  seised. 

On  the  character  and  office  of  this  seisin,  much  learning  And  therein  of 
and  ingenuity  have  been  spent  by  most  legal  writers,  whose  tJntia^J^^ 
subject  has  led  them  to  the  consideration  of  the  operation  of 
the  Statute  of  Uses.  By  some,  (*)  the  existence  of  a*c*n- 
HUa  juris,  or  possibility  of  seisin,  (even  after  Uses  covering 
the  whole  fee  are  executed  by  the  statute)  is  asserted,  and, 
what  is  of  more  importance,  its  destructibility  also.  By 
others,  again,  (k)  this  scintilla  is  denied,  and  the  relation  of 

(/)  Booth's  Opinion  at  the  end  of  Touch*.   1  Rep.   130,  137.     Com. 

Sbeph.  Touchst.  1  Cru.  Dig.  438.  Dig.  tit.  Uses.     Sand.  Uses  and  Tr. 

(y)   Sugd.   Pow.  3rd    edit.,    12.  vol.  1,  110,  175;  vol.  3,  33.     Gilb. 

Sogd.  Gilb.  Uses  and  Tr.  153.  Burt  UteB  and   Tr.  131.     Burt    El  em. 

Elena.   Comp.  66.  Randell  Perp.  66.  Comp.  63. 

(A)  Sugd.  Gilb.  Uses  and  Tr.  152,  (*)  Sugd.    Pow.    3rd   edit.,    II. 

160.  Fonbl.  Eq.  lib.  2,  c.  6.     F.  C.  R. 

(I)  Booth's    Opinion    in     Sheph.  300,  et  seq.     1  Prat.  Estates,  169. 
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The  question 
practically  of 
no  moment* 


General  re- 
marks  as  to  the 
operation  of 
the  statute 
27  Hen.  8,  and 
the  conveni- 
ence of  the 
estates  intro- 
duced by  H. 


contingent  Uses,  as  they  arise,  to  the  original  seism,  without 
any  remaining  possibility,  maintained.  There  are  decisions 
seemingly  supporting  both  views  of  the  question,  the  appli- 
cation and  decisiveness  of  which  are  alternately  denied  by 
the  respective  controversialists.  Whatever  be  the  nature  of 
this  seism, — whether  it  be  in  mtbibus,  in  mare,  in  terrd,  or 
in  cnxto&A  legis, — the  question  is  of  lktle  practical  impor- 
tance. (/)  The  Uses,  whenever  they  arise,  are  executed  by 
force  of  the  statute,  and  no  one  ever  thinks  of  inquiring 
the  nature  of  the  seisin  which  served  them,  except  as  to  its 
original  sufficiency.  Certain  it  is,  however,  that  the  con- 
sequences of  the  doctrine  of  scintilla  juris,  were  they  le- 
gitimately carried  out,  would  soon  render  the  question  of 
more  than  theoretical  importance,  as  has  been  ably  shown 
by  the  author  of  the  Treatise  an  Powers.  But,  as  be- 
fore observed,  neither  they  who  espouse,  nor  they  who 
deny  the  doctrine,  treat  it  as  of  any  importance  in  practice  > 
which,  perhaps,  is  an  aiguibent  against  the  existence  of  the 
scintilla,  more  forcible  than  any,  a  whole  treatise  of  the  ablest 
reasoning  could  supply,  (m) 

Hie  establishment  of  the  validity  of  these  various  limita- 
tions of  Uses  was  one  of  the  most  important  results  of  the 
statute  27  Hen.  8 ;  and  the  necessary  consequence  of  the 
Courts  of  Law  taking  cognizance  of  such  limitations  was* 
the  curtailment  of  that  power  over  landed  property  which 
was  previously  exercised  by  the  Court  of  Chancery,  through 
the  medium  of  Uses.  The  utility  of  Shifting,  Springing,  and 
Future  Uses  in  the  carrying  out  of  personal  and  family  ar- 
rangements, and  the  satisfaction  of  natural  claims  by  pro- 


(0  Sngd  note  to  Gflb.  Uses  end 
Tr.  301. 

(m)  It  is  a  curious  circumstance 
that  the  most  strenuous  opponent  of 
the  doctrine  of  scintilla  juris  should 
(in  reference  to  the  question  of  the 
destructibilitj  of  shifting  Uses  by  the 
owner  of  the  previous  estate)  tran- 


scribe, Jffcraf ist,  an  opinion  of  Mr. 
Serjeant  JEKU,  containing  &  masked 
approval  of  the  doctrine,  and  that, 
without  any  observation,  although  the 
existence  of  the  teintiBa  was  the 
ground  of  the  Serjeant's  opinion  upon 
the  point  under  his  consideration. 
See  Sugd.  Gito.  Uses  and  Tr.  288. 


cfcAP.  VI.]  UtffcEtt  27   HEN.   &.  63 

viding  for  a  numerous  relationship,  can  scarcely  be  over- 
estimated ;  for,  as  is  well  observed  by  the  Real  Property 
Commissioners,  they  are,  "  by  their  pHability,  adapted  to 
every  kind  of  provision  whiehe  an  be  required  in  a  family 
arrangement" 

It  ie  foreign  to  the  purpose  of  this  Treatise,  to  inquire  pripi  of  trusts 

*  »  a  *      *  «  *  #•    i       ,n  "*c  limited 

mmdtely  into  those  technical  scruples  of  the  judges  of  the  construction  of 
Common  law  in  regard  to  the  operation  of  the  statute,  |,  by  tne  £Jm_ 
from  which  arose  the  doctrines,  that  the?  statute  does  not  ™?i^w 
transfer  the  possession,  where  a  Use  is  Kmited  on  a  Use  ,* 
nor  where  Uses  are  declared  of  copyhold  lands,  or  of  terms 
of  years,  or  of  other  chattel  interests ;  nor  where  there  is  a 
trust  for  the  payment  of  rents  by  the  releasee  to  the  cestui 
que  use*  Suffice  it  to  observe  that  in  these  several  eases, 
Uses  were  held  not  to  be  executed  by  the  statute,  but  still 
continued  separate,  and  distinct  from  the  legal  estate.  The 
cestui  que  use,  therefore,  or,  as  he  is  now  termed,  cestui  que 
trust,  in  such  cases,  was  driven  into  the  Court  of  Chancery, 
to  seek  that  protection  of  bis  rights  which  the  Courts  of 
Common  law  denied.  And  it  was  determined,  that  though 
the  Uses  in  question  were  not  such  as  the  statute  could 
execute,  they  were  still  Trusts  in  equity,  which  in  con- 
science ought  to  be  performed.  Thus  was  the  old  doctrine 
of  Uses  revived  under  the  denomination  of  Trusts ;  in  the 
support  and  administration  of  which,  the  Court  of  Chancery 
has  wisely  avoided,  in  a  great  degree,  those  mischiefs  which 
made  Uses  intolerable.  (*) 

In  subsequent  pages,  we  shall  have  occasion  to  make 
frequent  mention  of  Trusts  and  Trust -estates,  but  it  is  not 
here  deemed  necessary  to  do  more  than  thus  slightly  refer 
to  their  origin,  in  the  limited  operation  of  the  Statute  of 
Uses,  as  explained  and  construed  by  the  judges  of  the 
Common  law. 

It  has  been  matter  of  much  controversy,  whether  Spring-  The  question 

(»)  2  Bl.  Com.  337. 
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whether  irjg  and  Shifting  Uses  can  be  limited  in  surrenders  of  copy- 

sKfting  Lea      hold  estates,  as  in  conveyances  to  Uses  under  the  statute  of 

riir^SeT1  27  Hen- 8"  (°)  Until  the  recent  CBae  of  Bodd*ngton  v.  Aber- 
of  copyholds,     nethy,  (p)  there  was  little  judicial  authority  on  the  point ; 

and,  perhaps,  even  now,  the  question  must  be  decided 

rather  upon  principle  and  analogy,  than  on  express  and 

satisfactory  adjudication.    Several  obscure'  dicta,  and  even 

decisions,  (y)  are  to  be  found  in  the  old  Reports,  but  they 

are  too  vague  and  contradictory  to  admit  of  a  clear  rule 

being  deduced  from  them,  (r) 


(o)  The  affirmative  view  is  sap- 
ported  by  Feame  Coat  Rem.  276 ; 
Lex  Cost.  120,  121  ;  Cm.  Dig. ; 
Sanders*  M  Surrenders  of  oopyhold 
property  considered  with  reference 
to  future  and  springing  Uses."  Burt. 
Elem.  Comp.  424.  In  favour  of  the 
negative  view  are,  1  Walk.  Copy. 
197,  et  seq.  ;  1  Scriv.  Copy.  195,  et 
seq.;  1  Prest  Abet  141,  2ib.  34; 
OOh.  Ten.  260,  et  ssq. ;  Gilb.  Uses 
and  Tr.,  and  note  by  Sugden. 

(p)  5  B.  &  Cress.  776.  8  Dowl. 
&  By.  626. 

(q)  Men  v.  Nash,  Noy.  152 ; 
Brownl.  127.  PauUsr  v.  ComkiU, 
Cro.  Elk.  361.  Bextley  v.  Delamor, 
1  Freeman,  267.  Edwards  v.  Ham- 
mond, 3  Lev.  132 ;  2  Show.  398. 
Simpson  v.  Sotkeme,  2  Bulstr.  272 ; 
Cro.  Jac  376;  1  Roll.  Rep!  109, 
137, 153  j  Godb.  '264 ;  2  BolL  Ab. 
791. 

(r)  The  following  extract  from 
Lord  CheVs  Copyholder  deserves  in- 
troduction in  this  place : — "  In  cos* 
ternary  grants  upon  surrenders,  the 
law  is  not  so  strict  as  on  grants  at  the 
Common  law.  If  the  grantee  be  not 
in  rerum  naturd,  and  able  to  take  by 
virtue  of  the  grant,  presently  upon 
the  grant  made,  it  is  merely  void : 
But  in  customary  grants  upon  sur- 
renders the  law  is    otherwise;    for 


though,  at  the  tune  of  the  surrender, 
the  grantee  is  not  in  esse,  or  not  cap- 
able of  a  surrender ;  yet  if  be  be  in 
esse,  and  capable,  at  the  time  of  the 
admittance,  that  is  sufficient;  and, 
therefore,  if  I  surrender  to  the  use  of 
him  that  shall  be  heir  to  I.  8.,  or  to 
the  use  of  I.  &'s  next  child,  or  to  the 
use  of  L  8. 'inert  wife;  though  at  the 
time  of  the  surrender,  I.  8.  had  no 
heir,  child,  or  wife ;  yet,  if,  afterwards, 
he  bath  a  child,  or  taketh  a  wife,  his 
heir,  his  child,  or  his  wife  may  come 
into  the  court  and  compel  the  lord  to 
admit  according  to  the  surrender. 
So,  if  I  surrender  to  the  use  of  him 
that  shall  come  next  into  St.  Paul's 
after  such  an  hour;  whose  fortune 
soever  it  is  to  come  first,  the  lord  must 
admit  him,  and  I  shall  never  avoid  it. 
The  same  law  is,  if  I  surrender  to  the 
use  of  him  that  I.  8.  shall  nominate, 
or  that  I  myself  shall  nominate  to  the 
lord  at  the  next  meeting.  The  rea- 
son of  the  law  is  this :  A  surrender  is 
a  thing  executory,  which  is  executed 
by  the  subsequent  admittance,  and 
nothing  at  all  is  invested  in  the  gran- 
tee before  the  lord  hath  admitted  him 
according  to  the  surrender;  and, 
therefore,  if  at  the  time  of  the  admit- 
tance, the  grantee  be  in  rerum  naturd, 
and  be  able  to  take,  that  will  serve. 
Besides,  in  customary  grants  the  in- 
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Lord  Chief  Baron  Gilbert,  in  his  Treatise  on  Tenures  («),  Arguments 
considers  that  the  limitations  in  question  are  inadmissible,  JSpUcability  " 
upon  the  ground,  that  the  Use  upon  a  surrender  of  copy-  to  copyhold 
hold  is  not  like  a  Use,  or  Trust,  declared  of  freehold,  for  ratted, 
that  he  who  is  admitted  upon  a  surrender,  is  admitted  to 
the  legal  customary  estate,  and  is  not  seised  to  a  Use,  and 
that,  therefore,  Uses  upon  surrenders  are  in  general  govern- 
ed entirely  by  the  same  rules  as  conveyances  at  Common 
law,   in  which  such  limitations  were  not  allowable.      The 
general  argument  upon  which  the  invalidity  of  Springing 
and  Shifting  Uses,  as  applied  to  copyhold  estates,  is  grounded, 
is,  that  customary  surrenders  are  to  be  construed  in  all  res- 
pects as  conveyances  at  Common  law  (J);    and  that  as 
such  limitations  would  have  been  void  in  a  feoffment  before 
the  statute  27  Hen.  8,  and  that  statute  does  not  extend  to 


tent  of  the  grantor  is  more  respected 
than  it  should  be  by  the  strict  rales  of 
law ;  which  appeareth  by  this,  that  if 
a  surrender  be  made  of  a  copyhold  to 
the  use  of  a  last  will,  and  the  surren- 
deror deviseth  it  onto  two,  the  one  is 
admitted  according  to  the'  purport  of 
the  will,  this  shall  inure  to  both." 
And  afterwards,  in  the  same  section, 
occurs  the  following : — "  But  though 
the  surrender  be  a  thing  executory, 
and  the  intent  of  the  grantor  so  much 
favoured;  yet  if  a  copyholder  will 
surrender  to  the  use  of  the  right  heirs 
of  J.  8.,  he  being  alive,  this  is  void, 
because  it  cannot  take  effect  according 
to  the  intent  of  the  grantor,  for  he 
would  hare  the  grant  to  be  executed 
presently,  which  cannot  be,  in  regard 
that  J.  8.  can  have  no  heir  till  after  his 
death."  Mr.  8erjeant  Scriven,  (1 
Treat.  Copy,  '205,}  considers  the  latter 
position  of  Lord  Coke%  as  clearly 
showing,  that  he  did  not  mean  in  the 
former  paragraph  to  lay  down  a  ge- 
neral rule,  that  Uses  m  futmro  can  be 


limited  in  customary  surrenders.  But, 
with  all  deference  to  that  learned 
writer,  it  is  conceived,  that  the  position 
in  question  merely  refers  to  the  old 
and  nearly  obsolete  distinction  be- 
tween limitations  per  verba  de  priteemtl 
and  per  verba  de  /vtvro,  (vide  infra, 
cap.  9,)  and  is  in  no  way  repugnant 
to  the  general  doctrine  previously  laid 
down  by  Lord  Coke,  that  Uses  in/bturo 
are  valid  in  surrenders  of  customary 
lands,  when  capable  of  taking  effect  at 
the  time  of  admittance.  This  view  is 
confirmed  by  Lord  C.  B.  G&berf* 
Treatise  on  Tenures,  where  (p.  264) 
H  is  said,  M  A  copyholder  surrenders  to 
the  use  of  the  right  heirs  of  J.  8.,  he 
being  alive ;  void ;  for  it  cannot  take 
effect  in  prmeenti,  as  he  would  have 
it."  And  one  of  the  authorities  cited 
in  the  margin  of  Gilbert,  is  the  latter 
of  the  extracts  above  given  from  Lord 
Coke's  Copyholder. 

0)  Pp.  260,  262. 

(0  1  Scriv.  Copy.  182, 195, 213, 
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Uses  declared  of  copyholds,  Springing  and  Shifting  Uses 

must  necessarily  be  void  in  surrenders  of  copyhold  estates  (u). 

Tbtrettoos         On  the  other  hand,  it  is  said,  that  die  rules  of  the  Common 

wvod  in  mo* 

port  of  m  coo-  law,  prohibiting  the  grant  of  a  freehold  infuturo,  and  of  a 
tmy  TWWm  fee  upon  a  fee,  were  grounded  upon  the  principles,  that  a 
vacancy  or  abeyance  must  never  exist  in  the  tenure ;  and 
that  a  freehold  could  only  be  defeated  by  entry  of  the 
feoffor  or  his  heirs,  for  a  condition  broken ;  which  reasons 
are,  it  is  alleged,  inapplicable  to  the  case  of  copyhold 
estates;  the  freehold  of  which  constantly  resides  in  the 
lord,  and  in  the  case  of  contingent  remainders,  prevents 
their  destruction  by  the  alienation  or  other  act  of  the  tenant 
for  life  (v).  It  is  further  argued,  that  as  limitations  analogous 
to  Springing  and  Shifting  Uses,  are  allowed  in  wills  of 
copyhold  estates  (co),  which  operate  only  as  declarations  of 
the  Uses  of  previous  surrenders  (x),  there  can  be  no  reason 
for  refusing  validity  to  the  like  limitations  in  other  sur- 
renders^): that  customary  surrenders  in  many  respects 
differ  from  conveyances  at  Common  law,  as  well  in  their 
effect,  as  in  the  construction  put  upon  them :  and  that  Uses 
limited  on  surrenders  of  copyholds  are  more  to  Be  assimila- 
ted to  Uses  arising  out  of  the  seisin  of  a  feoffee  under  a 
feoffment  since  the  statute  of  Hen.  8 ;  between  which  there 
is,  m  fact,  no  substantial  distinction  (as). 
The  ease  of  The  case  of  Boddington  v.  Abernethy,  above-mentioned, 

jfbenuthy.  '  was  one  sent  from  Chancery  to  the  Court  of  Banc. 
Reg.,  and  arose  upon  the  execution  of  a  Power  of  Sale, 
reserved  to  trustees  over  freehold  and  copyhold  estates  in  a 
marriage  settlement ;  with  which  was  connected  a  Power  to 

(«)  1  ScriT.  Copy.  211.  mona\  cited  3  Rep.  20  b. 

(©)  Sanders'  "  Surrender  of  Copy-  (x)  Tbat  is,  as  to  all  wills  not  go- 
bold  Property,  &o."     Argument  in  vernedbytbe  provisions  of  1  Vict,  c 
Boddington  r.  Abemtthy,  5  B.  &  C.  26. 
776.  (jr)    Argument  in  Boddington  v. 

(w)  Brian*.  Cawtin,  3  Leo.  115.  Abemethy,  supra. 
WeUock  v.  Hammond,  Cro.  Eliz.  204.  (z)  Sanders'  M  Surrender  of  Copy- 

8.  C.  sub  nom.   WeBcocko  ▼.  Bam-  bold  Property,  k" 
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revoke  and  defeat  the  Uses  and  estates  limited  by  the  set- 
tlement, and  to  appoint  the  property  to  a  purchaser.     The 
Court,  by  its  certificate,  decided,  that  there  was  a  good  title    * 
under  the  exercise  of  the  Power  vested  in  the  trustees. 

Now,  as  every  Power  of  revocation  and  new  appointment  observations 
operates,  when  executed,  to  some  extent  as  a  Shifting  or  JJJ^  BodAn9* 
Springing  Use  (a) ;  it  would,  at  first  sight,  seem,  that  in  the  dxmetky. 
case  of  Boddingion  v.  Abernethy  was  involved  the  whole 
question  of  the  validity  of  Springing  and  Shifting  Uses 
limited  in  surrenders  of  copyholds ;  and,  accordingly,  the 
argument  was  mainly  conducted  upon  this  assumption.  But 
there  is  a  circumstance  in  the  case,  which,  unfortunately, 
deprives  it  of  much  force  as  a  judicial  decision  on  the  merits 
of  the  controversy  under  consideration.  The  tenant  for 
life  under  the  settlement  was  admitted  to  the  copyhold  in 
the  usual  way;  the  trustees  executed  their  power  of  re- 
vocation, and  appointed  the  property  to  the  purchaser; 
afterwards,  the  tenant  for  life  surrendered  to  the  trustees, 
who  were  admitted  in  fee,  upon  the  trusts  of  the  settlement ; 
and  then  they  surrendered  to  the  purchaser,  who  was  ad- 
mitted. It  is  manifest,  therefore,  that,  assuming  the  trustees 
by  their  admittance  acquired  the  legal  fee,  the  purchaser's 
title  was  perfectly  consistent  with  the  doctrine,  that  Powers 
of  revocation  and  appointment  cannot  be  executed  so  as  of 
themselves  to  divest  legal  customary  estates  (b) ;  for  as  to 
equitable  or  beneficial  interests  in  the  fee,  of  course,  there 
is  no  question  that  a  Power  having  a  divesting  effect  is  per- 
fectly good.  As,  however,  this  view  of  the  case  was  not 
taken  in  the  argument,  and  the  judges  (in  accordance  with 
the  usual  practice)  did  not  assign  their  reasons  for  the  cer- 
tificate sent,  it  is  impossible  to  say,  how  far  the  particular 
circumstances  mentioned  may  have  influenced  their  de- 
cision. 

Mr.  Serjeant  Scriven  (who  has  entered  into  a  lengthened  Mr.  Serjeant 

(a)  Pub  stpra,  p.  61.  (ft)  &•  1  Scrhr.  Copy.  229. 
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Scrivcn't  opi- 
nion on  the 

effect  Of 

BoddbkgUmi. 
Abemetky, 


Suggestion  as 
totheprobabU 
nature  of  the 
ultimate  deci- 
sion of  this 
question. 


and  ingenious  argument  to  prove  that  Springing  and  Shift- 
ing Uses  are,  both  on  principle  and  authority,  invalid  in 
surrenders  of  copyhold  estates)  seems  to  consider,  (c)  that 
even  supposing  the  decision  in  the  case  of  Boddington  v. 
Abernethy  to  amount  to  an  affirmance  of  the  position,  that 
the  exercise  of  Powers  of  revocation  and  appointment  will 
divest  legal  customary  estates,  yet  still  it  cannot  be  regarded 
as  an  authority,  that  Springing  and  Shifting' Uses  declared 
of  such  estates  are  equally  effectual.  Such  a  notion,  how- 
ever, is,  it  is  submitted,  subversive  of  all  the  established 
rules  and  principles  in  relation  to  future  Uses ;  which  regard 
a  Power  of  revocation  and  new  appointment  as  but  another 
and  less  direct  form  of  limiting  Uses  to  divest  prior  estates 
already  vested,  or  which  would  otherwise  take  effect ;  or,  in 
other  words,  one  class  of  Shifting  Uses. 

But  whatever  be  the  exact  extent  of  the  decision  in  Bod- 
dington v.  Abernethy >  it  may  confidently  be  affirmed,  that  it 
evinces  an  inclination  on  the  part  of  our  Courts  of  law 
to  allow  the  same  modes  of  limiting  Uses  in  customary  sur- 
renders, which  prevail  in  assurances  of  freehold  estates ; 
and,  notwithstanding  the  contrary  opinion  entertained  by 
the  learned  author  above-quoted  (d)9  it  is,  with  all  due  res- 
pect, conceived,  that  whenever  the  subject  shall  call  for 
a  full  and  direct  adjudication,  that  inclination  will  assume  a 
shape  more  definite  and  unequivocal  (e\ 


(e)  I  Scrir.  Copy.  225. 

(<* )  1  Scriv.  Copy.  202. 

(«)  A  fitting  opportunity  seems  to 
occur  for  the  introduction  of  a  learned 
note  of  Mr.  Butler'*,  in  his  edition  of 

p.  381,  et  esq. ;  in  which  he  presents  a 
luminous  riew  of  the  progress  of  the 
law  of  limitations  of  estates,  prior 
and  subsequent  to  the  passing  of  the 
Statute  of  Uses.  M  1st,  What  future 
estates  and  interests  in  real  property 
were  allowed  by  the  Common  law, 


and  some  of  the  rules  of  the  Common 
law  respecting  them.  2ndly,  The 
first  admission  of  conditional  limit** 
tions  as  trusts  in  equity,  and  in  legal 
devises  of  land.  And,  Srdly,  Their 
introduction  as  legal  estates  in  conse- 
quence of  the  Statute  of  Uses.  1st, 
As  to  the  fnture  estates  and  interest* 
in  real  property  which  mere  allowed 
by  the  Common  law;— At  is  generally 
understood  that  lands  were  granted 
originally  for  the  life  only  of  the 
grantee,  then  to  him  and  his  lineal 


CHAPTER  VII. 

OF    THE    NATURE    AMD    ORIGIN   OF   EXECUTORY   DEVISES   AND 
BEQUESTS. 

It  ia  here  proposed  to  consider  certain  testamentary  limi- 
tations, of  a  character  similar  to  Springing,  Shifting,  and 
Future  Uses,  but  not,  like  them,  operating  immediately  or 


bain,  and  then  to  him  and  his  lineal 
and  collateral  heirs  j  and  that  on  every 
such  grant,  whether  it  were  for  life  or 
in  fee,  a  right  remained  in  the  grantor 
to  the  lervices  of  the  grantee,  during 
the  continuance  of  hit  estate,  and  to 
a  return  of  the  land  on  it*  eipiration. 
Whether  thi  t  right  of  the  grantor  de- 
pended on  an  estate  lor  life  or  in  lee, 
it  wai  of  the  aame  nature,  and  indif- 
ferently called  hi*  Rtverltr  or  EnJitat  ,■ 
but,  from  the  remoter  probability  of 
the  return,  when  the  fee  wu  granted, 
it  became  customary  to  call  it,  after 
a  grant  of  the  fee,  hii  PmibiKty  of 
Jtwirtif.  By  degrees,  that  eipresdon 
wan  applied  to  tboee  can*  only,  where 
a  limited  fee  bad  been'  granted,  and 
the  word  "escheat"  wis  applied  to 
tboee  where  the  grant  had  conferred 
an  abaolote  estate  in  fee-simple.  A 
grant  to  a  man  and  the  heira  of  hit 
body  was,  at  Common  law,  a  limited 
foe ;  and,  therefore,  after  snob  a  grant, 
a  possibility  of  rererter  wu  laid  to 
remain  in  the  grantor.  When  the 
statute  Di  donii  converted  inch  fee* 
into  estates  tail,  the  return  of  the 


land  was  secured  by  H  to  the  donor, 
and  waa  called  bis  Reverter.  In  all 
theae  cases,  the  words  Reverter  and 
Reversion  are  synonymous. 

"  After  a  general  power  of  aliena- 
tion was  allowed,  the  owner  of  the 
fee  might  either  grant  the  whole  fee, 
or  a  limited  fee  carved  out  of  it,  or  an 
estate  for  yean,  for  life,  or  in  tail.  If 
he  granted  a  limited  fee,  the  possibility 
of  reverter  on  the  determination  of  the 
limited  tee  continued  in  him  j  bnl  being 
a  mere  possibility,  it  could  not  be 
granted.  If  be  granted  an  estate  for 
lite  or  in  tail,  the  estate  so  granted 
waa  called  a  Particular- Estate ;  and 
having  granted  one  such  estate,  be 
might  grant  over  ulterior  particular 
estates  at  his  pleasure.  Those  being 
carved  out  of  that  portion  of  the  fee 
which  remained  in  the  grantor  after 
his  grant  of  the  Bret  particular-estate, 
were  called  Remainders.      From  their 


gular  eipiratkra  of  the  preceding  par- 
ticular-estate or  estates,  for  their 
falling  into  possession..  The  only 
other  future  interest  in  real  property 
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necessarily  under  the  Statute  of  Uses,  denominated  Execu- 
tory devises  and  bequests;  the  former  of  which,  as  may  be 


which  was  known  to  the  Common  law, 
was  a  right  to  enter  on  the  breach  of  a 
condition.     According  to  the  law  of 
tenure,  the  performance  of  the  services 
was  a  condition  annexed  to   every 
grant.     If  the  tenant  neglected   to 
perform   the   services,    the   grantor 
might  enter  and  resume  the  tenement 
Whether  this  condition  were  expressed 
or  not,  it  was  considered  to  be  inse- 
parably incident  to  the  estate  of  the 
grantee.    At  first,  it  was  the  only  con- 
dition that  could  be  annexed  to  the 
grant  of  land ;  afterwards,  other  con- 
ditions were  occasionally  introduced, 
and,  by  an  application,  in  some  re- 
spects,   very   much    forced,   of  the 
original  principle  of  conditions,  that, 
on  their  non-performance,  the  grantor 
might  resume  the  land,  conditional 
fees  at  Common  law,  and  some  other 
modifications  of  landed  property,  were 
introduced,  as  estates  upon  condition. 
These  were  often  of  such  a  kind  as  to 
make  it  more  natural  that  a  stranger 
should  have  the  land  upon  the  non- 
performance of  the  condition,  than  the 
grantor ;  and  that  the  grantor,  instead 
of  being  confined  to  his  right  of  re- 
sumption, should  have  it  in  his  power 
to  compel  the  performance  of  the  con- 
dition, or  recover  from  the  grantee  a 
compensation  or  satisfaction  for  the 
breach  of  it :  but,  as  all  these  estates 
were  considered  to  be  estates  upon 
condition,  the  law  still  confined  the 
donor's  remedy  to  the  resumption  of 
the  estate,  and  confined  that  remedy 
to  the  donor  and  his  heirs. 

M  When  the  grantor  entered  for  the 
breach  of  the  condition,  he  was  con- 
sidered to  be  in,  as  of  the  seisin  of  his 
former  estate :  it.  was  the  same  when 
the  heirs  of  the  grantor  entered ;  they 
were  supposed  to  be  in,  as  of  the  seisin 
of  the  ancestor.    The  entry  defeated 


the  livery  by  which  the  grant  was 
made,  and  by  a  necessary  consequence 
defeated  all  the  estates  which  depend- 
ed upon  that  livery.  Thus,  if  a  fe- 
offment were  made  to  one  for  life,  or 
in  tail,  upon  condition,  with  remain* 
ders-ovor,  and  the  grantor  or  his  heirs 
entered  for  a  breach  of  the  condition, 
the  first  estate  and  the  remainders-over 
were  equally  destroyed;  and  the 
grantor  or  his  heirs  were  considered 
to  be  in,  as  of  the  former  seisin. 

"  Such,  before  the  Statute  of  Uses, 
were  the  legal  modifications  of  real 
property  in  respect  to  future  estates, 
interests,  and  rights.     It  is  evident, 
that  such  modifications  of  real  pro- 
perty as  are  now  produced  by  execu- 
tory devises  and  conditional  limita- 
tions, would  not,  before  the  passing  of 
that  statute,  have  been  allowed  by  the 
Courts  of  law.    If,  before  that  time, 
land  had  been  conveyed  to  A.  and  his 
heirs,  with  a  proviso,  that  if  A.  should 
not  leave  any  child  of  his  body  living 
at  the  time  of  his  decease,  the  land 
should  go  over  and  belong  to  B.  and 
his  heirs ;  it  is  obvious  that  the  limi- 
tation to  B.  must  be  legally  void.    It 
could  not  be  a  grant  of  the  reversion, 
as  the  eld  fee  was  previously  granted ; 
or  a  grant  of  a  remainder,  as  it  was  pre* 
ceded  by  no  particular-estate ;  it  could 
not  confer  a  title  on  B.  to  enter  for  a 
condition  broken,  as  such  a  title  of 
entry  oould  only  belong  to  the  grantor 
or  his  heirs ;  and  escheat  was  wholly 
out  of  the  question.    If  the  convey- 
ance had  been  to  A.  for  life,  with  re- 
mainders-over, with  a  proviso  that  if 
B.  attained  twenty-one  in  the  life- 
time of  A. ,  the  land  should  immediately 
thereupon  devolve  to  B.  and  his  heirs, 
the  consequences  would  have  been  the 
same,  and  the  limitation  to  B.  would 
have  been  liable  toldl  the  objections 
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supposed,  concerns  real  estate,  and  the  latter,  chattels  real 
and  personal     Of  each  of  these  in  their  order. 


suggested.  At  first  sight,  it  might, 
perhaps,  seem,  that  the  limitation  to  B. 
and  his  heirs  might  be  supported  as  a 
remainder  expectant  on  A.*s  estate  for 
life;  but  on  further  examination  it 
would  appear  that  the  limitation  toB, 
and  his  heirs  wanted  the  distinctive 
quality  of  a  remainder, — that  its  Test- 
ing in  possession  should  depend  upon, 
and  wait  for  the  regular  expiration  of 
the  preceding  estate ;  for  in  the  sup* 
posed  case,  the  Testing  of  A/s  estate 
in  possession  would  not  depend  on  the 
decease  of  A.,  the  natural  term  for  the 
expiration  of  the  preceding  estate,  but 
would  vest  in  possession  on  B.'s  at- 
taining twenty-one  in  the  lifetime  of 
A.  It  would  not,  therefore,  wait  till 
the  expiration,  but  would  take  effect 
daring  the  continuance,  and  operate 
to  the  destruction  of  A.'s  life  estate. 
Thus,  both  the  limitations  proposed, 
were,  before  the  Statute  of  Uses, 
legally  void, 

2.  There  appears,  however,  some 
reason  to  suppose,  that  though  condi- 
tional limitations  were  legally  void, 
they  were  allowed  in  the  modification 
of  Uses,  while  Uses  remained  in  their 
fiduciary  state  at  the  Common  law. 
In  that  state,  the  Courts  of  law  could 
not  notice  Uses;  but  it  was  considered 
that  the  owner  of  the  land  charged 
with  them,  was  under  a  moral  obliga- 
tion of  disposing  of  the  land,  and  the 
rents  accruing  from  it,  in  conformity  to 
the  Use,  and,  therefore,  if  the  Use  li- 
mited the  beneficial  interest  of  the 
lands  in  the  manner  suggested,  the 
legal  owner  of  the  land  was  bound  to 
dispose  of  it  accordingly.  Thus,  such 
limitations,  though  void  at  law,  became 
good  as  trusts  in  equity.  It  is  also 
probable  that  under  the  cuetom  of  devis- 
ing lands,  as  it  prevailed  in  London, 
and  some  other  places,  these  modifica- 


tions of  property  were  sometimes  at- 
tempted, and  from  the  liberality  which 
our  Courts  have  always  adopted  in  the 
construction  of  wills,  were  often  al- 
lowed. 

3.  After  the  patting  of  m*  statute 
of  27  Hen.  8,  which  converted  Uses 
from  their  fiduciary  state  at  the  Com- 
mon law,  into  legal  estates,  it  became 
incumbent  on  the  Courts  to  determine 
what  effect  that  statute  should  have,  in 
respect  to  the  executory  limitations 
under  consideration.    When  the  case 
was  first  pressed  on  the  Courts,  it 
should  seem  to  have  been  necessary  for 
them  to  consider,  whether  the  statute 
executed  any  modifications  of  pro- 
perty made  through  the  medium  of 
Uses,  which  the  Courts  of  law  would 
have  held  illegal,  if  they  had  been 
made  of  the  lands  themselves,  in  con- 
veyances at  Common  law.    So  far  as 
respects  the  modifications  of  property 
in  question,  the  Courts  held  them  to 
be  executed  by  the  statute,  and  thus 
made  them  a  part  of  the  English  law 
of  real  property.  Comparing  them  with 
remainders  and  titles  of  entry  for  a  con- 
dition broken,  they  appear  of  a  mixed 
nature,  partaking  in  some  measure  of 
the  nature  of  each.     They  so  far  par- 
take of  the  nature  of  a  remainder,  that 
when  the  event  upon  which  they  are 
to  have  effect,  takes  place,  the  estate 
or  interest  created  by  them,  passes  to 
a  stranger;  and  they  so  far  partake 
of  the  nature  of  a  title  to  enter  for  the 
breach  of  a  condition,  that  when  the 
•vent   proposed    takes   place,   they 
operate  to  defeat  the  preceding  estate. 
When  the  Uses  raised  by  them,  arise 
from  an  event  provided  for  by  the 
deed  or  will  which  creates  them,  they 
are  called  Conditional  limitations,  fle- 
condary,  Future,  Springing,  or  Shift- 
ing  Usce»  or  Executory  devisei,  acconi- 
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Definition  of      '   An  Executory  devise  has  been  defined  to  be,  (b)  "  a 
deriief0    ^    limitation  by  will  of  a  future  estate  or  interest  in  land, 
which  cannot,  consistently  with  the  rules  of  law,  take  effect 
as  a  remainder;"  a  definition  which,  though  concise,  com- 
prehends every  class  of  limitations  of  this  nature.     It  is  a 
species  of  limitation  by  will  nearly  answering  to  the  system 
of  Springing,  Shifting,  or  Future  Uses,  declared  in  instru- 
ments inter  vivos ;  although,  as  we  shall  hereafter  see,  estates 
may  sometimes  be  created  through  the  medium  of  Exe- 
cutory devise,  which  would   not  be  admissible  in  deeds, 
even  by  way  of  Use. 
Mr.Feame's         The  learned  author  of  the  Essay  on   Contingent  Re- 
ExecotorTde-   ^unnders  has  distinguished  (c)  Executory  devises  into  two 
yise8-  kinds.     The  first  is,  when  the  devisor  parts  with  his  whole 

fee-simple,  but  upon  some  contingency  qualifies  that  dispo- 
sition, and  limits  an  estate  on  that  contingency.  The  second 
class  is,  where  the  devisor,  without  parting  with  the  imme- 
diate fee,  gives  a  future  estate  to  arise  either  upon  a  contin- 
gency or  at  a  period  certain,  unpreceded  by,  or  not  having 
the  requisite  connection  with,  any  immediate  freehold  to 
And  Mr.  Pre*,  give  it  effect  as  a  remainder.  This  distribution  being 
Um%'  meagre  and  deficient,  the  author  of  the  Essay  on  Abstracts 

has  classified  (d)  Executory  devises  more  minutely,  and 
distinguished  them  into  six  kinds.  They  are  the  following : — 
1st  (agreeing  with  the  former  of  Mr.  Fearne'a  two  classes) ; 
When  an  interest  is  limited  in  contingency  to  take  effect 
eventually  and  in  derogation  and  abridgment  of  a  previous 
estate  in  fee.  2ndly;  When  the  testator  gives  a  future 
interest  of  freehold  to  arise  either  on  a  contingency,  or  at  a 
time  certain,  but  does  not  part  with  the  immediate  fee,  or 
limit  any  immediate  freehold.     3rdly ;  When  the  testator 

ing  to  the  nature  of  the  event  on  are  said  to  arise  by  an  execution  of  a 

which  they  are  limited,  and  the  instru-  Power. " 

ment  which  creates  them.      When  (e)  1  Jarm.  Wills,  778. 

they  arise  from  the  act  of  some  agent  (c)  Pp.  399,  400. 

or  person  whom  the  instrument  au-  (rf)  Vol.  2,  p.  124,  et  teq. 

thorite*  to  raise  or  appoint  them,  they 
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gives  a  future  freehold  interest  to  take  effect  in  possession 
after,  and  in  subordination  to,  a  particular-estate  of  freehold ; 
but  the  estate  of  freehold  must  necessarily  determine  before 
the  remote  interest  can  come  into  its  place.  4thly ;  When 
a  particular-estate,  as  distinguished  from  the  fee,  either  with 
or  without  a  disposition  of  the  fee,  is  given  by  will,  and 
there  is  a  devise  in  the  same  will,  to  take  effect  in  deroga- 
tion and  abridgment  of  that  estate,  before  the  period  of  its 
regular  determination.  5thly ;  When  an  estate-tail,  or  an 
estate  in  fee-simple  is,  in  some  event,  reduced  to  an  estate 
for  life,  or  other  less  estate.  6thly,  and  lastly ;  When  an 
estate  is  limited  in  derogation  of  a  preceding  estate,  either 
of  inheritance  or  freehold,  and  in  partial,  though  not  total, 
exclusion  of  the  same. 

Now,  no  one  of  these  classes  of  limitations  can,  "  con- 
sistendy  with  the  rules  of  law,  take  effect  as  a  remainder;" 
and  in  order  to  prove  this,  it  will  be  proper  to  afford  a 
practical  illustration  of  each  kind. 

A  limitation  to  A.  and  his  heirs,  and  ifhe  die  under  the  aire  Ltmitatioiito 

.  ~      A.  and  his 

of  twenty-one  years,  then  to  B.  and  his  heirs,  is  an  example  heirs,  and  if  he 
of  the  first  kind  of  Executory  devise.    Here,  the  gift  to  B.  twenty-one, 
would  be  void  by  the  rules  of  the  Common  law;  which  will  to  B* 
not  allow  of  any  limitation  after  the  grant  of  a  previous  fee* 
simple. 

A  devise  to  the  heirs  of  J.  &,  who  is  living  (and  during  Limitation  to 
whose  life,  therefore,  no  heirs  are  ascertainable,  by  the  rule,  g>t  (during  hit 
nemo  est  hceret  viventis,)  or  a  limitation  to  A.  and  his  heirs,  ^) or  to.  A» 

'  at  tne  expire* 

at  the  expiration  of  seven  years  from  the  testator's  death,  tion  of  seven 
are  instances  of  the  second  class ;  in  each  of  which  there  is 
a  violation  of  the  ancient  Common  law  rule,  that  an  estate 
of  freehold  cannot  be  created  to  commence  in  future 

And,  so,  if  a  devise  were  made  to  A.  for  life,  and  after  Limitation  to 
his  decease  and  one  day,  or  one  year,  or  other  superadded  ^^  de- 
period,  to  B. ;  B.  would  take  by  Executory  devise  of  the  JT^01- 
third  kind.     In  this  case,  it  is  impossible  for  the  limitation 
to  B.  to  take  effect  as  a  Remainder,  because  it  is  a  rule  of 
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B.  to  take. 


Limitation  to 
A.,  B.,  and 
C,  in  fee,  and 
on  either 
marrying,  then 
to  such  one  for 
life  only. 


Limitation  to 


the  Common  law,  that  a  remainder  must  always  vest  either 
during  the  continuance  of  the  particular-estate,  or  at  the 
very  instant  of  its  determination,  whereas,  in  the  case  sup- 
posed, a  certain  period  must  neeestarUg  elapse,  between  the 
determination  of  the  particular-estate  and  the  time  fixed  for 
the  ulterior  limitations  vesting  in  possession. 

Again,  if  property  were  devised  to  A.  for  Hfe,  provided 
that  when  C.  returns  from  Rome,  it  shall  thenceforth  im- 
mediately be  to  the  use  of  B.  in  fee,  B.'e  estate  takes  place 
as  an  executory  devise  of  the  fourth  sort  The  limitation 
to  B.  would  be  void  as  a  remainder  at  Common  law,  (e) 
because  it  is  an  invariable  rule  that  every  remainder  most 
be  so  limited  as  to  wait  for  the  regular  determination  of  the 
particular-estate,  before  it  takes  effect  in  possession,  and  not 
to  prejudice  or  exclude  the  preceding  estate.  In  the  case 
put,  should  C.  return  from  Rome  in  the  lifetime  of  A*,  A*'s 
estate  is  immediately  to  cease,  and  B*'s  to  vest  in  possession 
at  once;  whereas,  by  the  rule  just  stated,  as  a 
it  must  await  the  natural  expiration  of  the 
in  A. 

Further,  if  an  estate  be  limited  (/)  to  A*,  B»,  and  C,  testa- 
tor's daughters  in  fee,  provided  that  if  either  of  them  many 
without  the  consent  of  their  mother,  or  other  person,  then 
the  daughter  so  marrying  without  consent,  to  have  only  an 
estate  for  life  in  the  land  devised,  the  substituted  limitation 
for  life  is  an  executory  devise  of  the  fifth  class.  At  Com- 
mon law,  all  such  modifications  and  alterations  of  estates 
are  unknown ;  a  vested  estate  being  voidable  only  by  con- 
ditions, which  are  available  to  none  but  the  testator's  hein ; 
and  future  limitations  being  valid  only  by  way  of  remainder, 
expectant  upon,  and  to  take  effect  on  the  regular  determi- 
nation of,  the  prior  estates. 

And,  lastly,  (g)  adevise  to  A.  in  fee,  provided  if  B.  returns 


(«)  Plowd.  Com.  29  b.    2  Loo.  16.  (g)  Hanbury  v.   CockreB,  1  Boll. 

Co.  Litt.  203  b,  and  note  by  Harg.  Abr.835;  and  tee  2  Prett  Abtt  140; 

(/)  Wrightv.  WrighlA  Vcs.  sr.409.      1  Jam.  Willi,  782,  783. 
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from  Rome  within  a  certain  time,  then  to  B.  for  life,  is  an  A.  in  fee,  wad 
instance  of  the  sixth  kind  of  Executory  devise.     Here,  the  from  Rome,  to 
fee  in  A.  is  not  wholly  defeated  in  the  event  of  B.'s  return  himforlife- 
from  Rome  within  the  required  period,  but  only  to  the 
extent  of  a  life-interest  being  taken  out  of  that  fee,  for  the 
benefit  of  B.     In  the  particular  point  of  its  violation  of  the 
rules  of  the  Common  law,  the  case  resembles  the  first, 
fourth,  and  fifth  kinds  of  Executory  devise. 
To  one  or  other  of  these  several  classes,  all  limitations  CWacterUtic 

of  all  these 

by  way  of  Executory  devise  will  be  found  to  belong ;  but  limitations,— 
under  none  will  any  limitation  be  allowed  to  rank,  unless  tSSTmking  ° 
it  possess  the  uniform  characteristic  of  all  the  examples  jfffe^1^ 
before  put ;  viz.,  the  impossibility  of  its  taking  effect  at  a  common  few. 
remainder  under  the  rules  of  the  Common  law*    There  is 
no  rule  more  clearly  settled  than  this,  and  none  which 
the  Courts  of  Justice  have  more  firmly  adhered  to,  even 
when  by  that  adherence  plain  intentions  have  been  frus- 
trated, and  whole  settlements  overturned.     It   will  not 
suffice  as  an  argument  for  any  particular  limitation  operat- 
ing as  an  Executory  devise,  that  such  limitation  is  liable  to 
destruction,  or  may  probably  never  take  effect  as  a  remainder 
at  Common  law:  to  enable  it  to  operate  as  an  Executory 
devise,  there  must  be  an  absolute  necessity  for  it  so  operating, 
in  order  to  its  ever  having  effect  at  all 

Having  thus  ascertained  the  general  nature  of  limitations  Origin  of 
by  way  of  Executory  devise,  and  the  various  classes  into  &££** 
which  they  divide  themselves,  it  will  now  be  proper  to 
inquire  briefly  into  the  character  and  time  of  their  origin* 

It  is  to  the  combined  operation  and  effect  of  the  Statutes 
of  Uses  and  Wills,  that  the  introduction  and  establishment 
of  Executory  devises  have  generally  been  attributed.  But 
we  will  first  see  what  light  the  old  Year  Books  throw  on 
the  inquiry;  for  there  are  some  obscure  cases  and  dicta 
to  be  foimd  in  those  Books  which  seem  to  afford  glimpses 
of  testamentary  limitations  in  the  nature   of  Executory 
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devises,  in  much  earlier  times  than   those  in  which  the 

statutes  referred  to  were  enacted.  (A)     And  of  this  opinion 

seem  to  have  been  two  or  three  of  the  judges  who  decided 

an  important  case  on  the  subject  of  Executory  devise,  which 

occurred  in  the  reign  of  James  the  First ;  for  it  is  there 

said,  that  Executory  devise,  determining  the  fee  in  one 

person  on  a  contingency,  and  raising  the  fee  up  in  another, 

had.  always  in  some  respect  prevailed* 

Probable  that        Under  the  customary  power  of  devising  which  had  ob- 

occurre?  under  tained  in  some  places,  it  is  not  improbable  that  testamentary. 

Jjj^Itfdlm.  dispositions  of  die  kind  under  consideration  may  have  been 

mg,  which        occasionally  attempted ;  but  only  as  thus  restrictively  under- 

obtained  prior  

to  Statute!  of    stood,  can  the  notion  of  the  existence  of  Executory  devises 

prior  to  the  Statutes  of  Wills  be  entertained*  Thus,  we 
find  it  laid  down  by  Littleton,  (»)  that,  "  by  custom,  a  man 
may  devise  by  his  testament  that  his  executors  may  alien 
and  sell  the  tenements  that  he  hath  in  fee-simple,  for  a 
certain  sum  to  distribute  for  his  soul ;  in  this  case,  though 
the  devisor  die  seised  of  the  tenements,  and  the  tenements 
descend  unto  his  heir,  yet  the  executors,  after  the  death  of 
the  testator,  may  sell  the  tenements  so  devised  them,  and 
put  out  the  heir,  and  thereof  make  a  feoffment  and  estate 
by  deed,  or  without  deed,  to  them  to  whom  the  sale  is 
made."  Gowdchep's  case,  in  49  Edw.  3,  foL  16,  is  to  the 
like  effect ;  and,  indeed,  it  is  most  probable  that  that  case 
formed  the  authority  for  Littleton's  position.  Another  case 
in  the  Year  Book  of  11  Hen.  6,  foL  13  b,  is  also  an  instance 
of  devise  resembling  the  case  in  Littleton,  with  the  dif- 
ference, that  the  sale  directed,  was  for  the  purpose  of  paying 
the  testator's  debts.  Another  case  also,  in  the  same  Year 
Book,  occurs,  of  a  devise,  under  a  special  custom,  to  issue 
en  ventre  sa  mire,  which  was,  obviously,  a  devise  to  com- 
mence m  futuro,  and,  therefore,  could  only  be  allowable 

(A)  2  Hargr.  Jurid.  Arg.  28.  (i)  Go.  Lit*.  112  b,  1 13  a. 
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(as  well  as  the  cases  of  testamentary  powere  just  mentioned) 
as  dispositions  by  will,  taking  effect  under  some  rule  of 
law  analogous  to  that  of  Executory  devise,  (k) 

These  are  the  only  examples  of  Executory  devise  of  land  Different  con- 
discoverable  prior  to  the  reign  of  Henry  8;  and  much  nbhedbycase 
doubt  is  thrown  over  them?  by  the  case  of  The  Prior  and  ej^  o7*st. 
Convent  of  St.  Bartholomew,  Dyer,  foL  33  a,  p.  12  (/),  Bartholomew. 
adjudged  in  the  interval  between  the  Statute  of  Uses  and 
the  first  Statute  of  Wills.     The  case  arose  on  a  devise  in 
fee,  to  the  prior  and  convent  of  St  Bartholomew,  paying 
yearly  to  the  dean  and  chapter  of  St  Paul's,  sixteen  marks, 
and,  in  default,  their  estate  to  cease,  and  the  dean  and 

* 

chapter  and  their  successors  to  have  it;  and  the  judges, 
Fitzherbert  and  Baldwin,  held  it  not  allowable  to  limit  a 
fee  upon  a  fee.  Lord  Chief  Justice  Vaughan,  in  the  reign 
of  Charles  2,  (ro)  considered  this  case  in  Dyer  as  amount- 
ing to  a  decision,  that  Executory  devises  were  unknown  to 
the  ancient  Common  law.  His  words  are : — "  This  way  of 
Executory  devise  after  a  fee-simple  of  any  nature,  was  in 
former  ages  unknown,  as  appears  by  a  case  in  the  Lord 
Dyer,  29  Hen.  8,  concerning  a  devise  to  the  prior  and 
convent  of  St  Bartholomew,  by  the  clear  opinion  of 
Baldwin  and  Fitzherbert,  the  greatest  lawyers  of  the  age." 
And  so,  again,  it  is  said  in  the  case  of  Roe  v.  Flud,  Pasch. 
2  Geo.  2 ;  Fort  184 ; — "  Executory  devise  began  soon  after 
29  Hen.  8." 

Notwithstanding,  therefore,  the  cases  cited  above  from  Not  much 
the  Year  Books,  there  is,  perhaps,  upon  the  whole,  little  be  Stacked 
ground  for  assuming  any  intelligent  approval  to  have  been  Jj  Executory** 
given  to  limitations  by  way  of  Executory  devise,  prior  to  &*™*  P™1,  to 
the  period  when  the  general  power  of  devising  was  con- 
ferred by  the  Statutes  of  Wills.     For  the  extreme  rarity  of 
testamentary  dispositions  of  real  property  (otherwise  than 


(A)  2  Harg.  Jurid.  Arg.  29.  (»)  Sheldon  ▼.  Gardiner,  Vaughn, 

(J)  And  tee  1  Eq.  Ab.  186,  pi.  3.      271. 
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through  the  medium  of  Uses,  and  of  such  devises  we  ore 
not  here  speaking,)  will  show,  that  though  limitations  hi 
wills  in  the  nature  of  Executory  devises  may  have  been 
sometimes  attempted,  and  even  tacitly  allowed,  there  can 
have  been  little  occasion  for  that  strict  inquiry  into  their 
legality,  which  alone  could  entitle  any  supposed  decision  to 
weight  or  consideration. 
Origin  of  It  being,  as  we  have  seen,  the  chief  effect  of  the  Statute 

Executory  do-  ^^ 

rise*  to  be  of  Uses  to  introduce  limitations  of  estates  unknown  to  the 
the  combined  Common  law,  by  reason  of  its  transferring  the  possession 
JJEsJjS^tf  to  the  Use,  "  after  the  form  and  manner  of  the  Use,"  it  was 
Uses  and  reasonable  to  suppose,  that  limitations  admitted  by  the 
doctrine  of  Uses  would  be  allowed  under  the  new  power 
of  devise  conferred  by  the  statutes  of  32  and  34  Hen.  8. 
Not,  indeed,  that  it  was  or  is  clear  that  the  operation  of 
the  statute  of  27  Hen.  8,  necessarily  extended  to  Uses 
limited  in  Wills ;  for  this  has  been  always,  and  is  still,  a 
disputed  question;  and,  if  regard  be  had  to  the  weight 
of  authority  (n)  and  aigument,  it  would  even  seem,  that 
Uses  declared  in  wills  are  not  executed  by  the  statute. 
Practically,  however,  the  subject  is  of  little  moment,  for 
the  testator's  intention  (the  pole-star,  as  it  were,  for  judicial 
guidance  in  the  construction  of  wills)  in  all  cases  determines 
where  the  legal  estate  shall  reside,  and  the  Uses  are  exe- 
cuted or  not,  according  as  that  intention  will  be  best 
served,  (o)  But  the  point  for  our  consideration  is,  that 
the  Statute  of  Uses  having  legalized  limitations  in  deeds 
void  by  the  rules  of  the  Common  law,  it  was  an  almost 
necessary  consequence,  that  the  same  indulgence  should  be 
extended  to  testamentary  dispositions,  under  the  Statute 
of  Wills,  which,  in  terms,  authorised  the  devise  of  veal 
estates,  "at  the  free  will  and  pleasure"  of  the  devisor. 
Thus,  Mr.  Hargrove  has  observed,  (p) — "  That  inheritance 

(»)    Booth's    opinion    in   Sheph.  Tr.   366,  n.,  and  authorities   there 

Touchst  Harg.  n.  to  Co.  Litt.  271  cited, 
b,  n.  1,  s.  iii.  5.  (/>)  2  Jurid.  Arg.  31. 

(o)  e  contrd,  Sngd.  Gilb.  Uses  and 
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should  begin  to  be  subject  to  Executory  devise,  may  be 
accounted  for  from  the  progress  of  Uses  and  Trusts  after 
the  Statute  of  Uses,  27  Hen.  8,  and  from  the  effect  pro- 
duced by  the  power  of  devising  land  under  the  statutes 
of  32  and  34  of  the  same  reign ;  Springing  Uses  of  the 
inheritance  and  freehold  furnishing  a  precedent  for  like 
executory  estates  in  the  form  of  Executory  devise;  and 
the  construction  of  the  statutory  power  of  devising  at  the 
free  will  and  pleasure  of  the  testator,  affording  to  the 
judges  an  opportunity  of  exerting  a  discretion  in  favor  of 
Executory  devise,  accordingly."  And  so,  Mr.  Preston*  (q)~ 
"  Executory  devises  incontrovertibly  owe  their  origin  to  the 
learning  of  Uses,  and  particularly  to  the  doctrine  of  Spring- 
ing or  Shifting  Uses,  and  are  deducible  from  that  learning." 
And,  again,  Mr.  Butter,  (r) — "  It  is  evident  that  such 
modifications  of  real  property  as  are  now  produced  by 
Executory  devisee  and  conditional  limitations  would  not, 
before  the  passing  of  that  statute,"  (meaning  the  Statute 
of  Uses,)  "  have  been  allowed  by  the  Courts  of  law."  But 
the  same  learned  writer  afterwards  countenances  the  sup* 
position,  "  that  under  the  custom  of  devising  lands,  as  it 
prevailed  in  London  and  some  other  places,  these  modifi- 
cations of  property"  (speaking  of  limitations  analagous  to 
Springing  and  Shifting  Uses  in  deeds)  "were  sometimes 
attempted ;  and,  from  the  liberality  which  our  Courts  have 
always  adopted  in  the  construction  of  wills,  were  often 
allowed." 

Upon  the  whole,  we  may  observe,  in  reference  to  this  Conclusion,— 
part  of  our  subject,  that,  though  distinct  in  their  respective  ghtfta^'and*' 
origins,  Springing,  Shifting,  and  Future  Uses  and  Executory  25eJ  ecutorr 
devises  may  yet  be  regarded  as,  in  some  manner,  connected,  deviies  ure 
as  well  in  respect  to  the  period  of  their  first  recognition  and  their  respective 
establishment,  as  in  their  principles  and  tendencies.     That  ongms* 
they  have  always  been  considered  to  be  thus  closely  allied, 

(?)  2  Easajr  on  Abst  140.  (r)  Mote  to  F.  C.  R.  381. 
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is  manifest,  from  the  identity  of  the  rules  which  govern 
both  classes  of  limitations,  in  reference  to  the  law  of  per* 
petuity. 

It  remains  to  give  a  short  account  of  the  authorities  by 
which  the  validity  of  Executory  devises  was  established. 

The  first  case  after  that  of  the  Prior  and  Convent  of 
St.  Bartholomew,  before-mentioned,  in  which  the  question 
of  the  validity  of  an  Executory  devise  arose,  was  one  (#)  in 
the  reign  of  Philip  and  Mary,  reported  in  Dyer  ;  but  no- 
thing more  than  an  inference  can  be  deduced  from  it,  in 
relation  to  the  subject  before  us.  It  was  the  case  of  a  devise 
on  the  contingency  of  the  death  of  the  testator's  heir  under 
twenty-four ;  and  the  question  arose  on  an  action  of  debt, 
in  which  the  point  of  the  heir  being  entitled  by  descent  or 
devise  was  raised.  It  was  held  that  this  devise  did  not 
prevent  the  descent  to  the  heir,  at  he  had  attained  hit  age  of 
twenty-four,  which,  as  Mr.  Hargrove  remarks,  (t)  "  rather 
implies,  that  if  he  had  died  before,  the  devise  might  have 
operated."  In  the  succeeding  reign  of  Elizabeth,  several 
cases  occurred,  by  which  the  legality  of  Executory  devises 
wascompletely  established.  Not  to  mention  Boultori*  case  (**) 
in  the  6  &  7  Eliz.,  (in  which,  the  opinion  expressed  in  favor 
of  an  executory  devise  seems  to  have  been  extra-judicial, 
and  is  differently  reported,)  we  may  refer  to  the  cases  of 
WeUocke  v.  Hammond,  (v)  Fuhnertton  v.  Steward,  (w)  Hinde 
v.  Lyon,  (x)  and  Hoe  v.  GerUt,  (y)  all  of  which  were  decided 
in  the  reign  of  Elizabeth,  as,  in  different  degrees,  affirming 
the  principle,  that  "  in  a  devise,  it  may  well  be,  that  an 
estate  in  fee  shall  cease  in  one,  and  shall  be  transferred  to 
another."  The  decision  to  which  we  may  refer  as  most 
satisfactory,  because  apparently  made  after  full  and  solemn 
consideration  of  the  subject,   in  all  its  bearings,  is  that 


(0  Dyer,  fol.  124  a.  pL  38. 
(0  2  Jurid.  Arg.  31. 
(it)  Cited  2  Ro.  Rep.  217. 
(v)  do.  Eli*.  204  ;  3  Rep.  20  b. 


(w)  Cited  in  Gro.  Jac  592. 

is)  2  Leo.  11. 

(y)  Cited  Palm.  136. 
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made  in  the  case  of  Pells  v.  Brown,  (*)  which  occurred 
in  18  James  1.  The  case  was :  William  Brown  devised 
lands  to  Thomas  Brown,  his  second  son,  and  his  heirs  for 
ever,  and  if  Thomas  should  die  without  issue,  living  William 
his  brother,  that  then  William  should  have  the  devised 
lands  to  him  and  his  heirs  and  assigns  for  ever.  This 
limitation  to  William  was  solemnly  adjudged  to  be  a  good 
Executory  devise,  by  all  the  judges  of  B.  R.  It  has  before 
been  remarked,  that  in  this  case  reference  was  made  to  the 
fact  of  Executory  devises  having  always  been  allowed,  and 
the  judges  appear  to  have  attached  great  importance  to  this 
circumstance ;  although,  as  we  have  before  seen,  this  notion 
of  the  antiquity  of  Executory  devise  must  be  received  with 
limits.  It  is  further  manifest,  from  Lord  Coke's  arguments 
in  Manning's  case,  (a)  in  7  James  1,  (which  was  the  case  of 
an  Executory  devise  of  a  term  for  years,  and  will  be  referred 
to  more  particularly  when  we  come  to  speak  of  those  limi- 
tations) that  Executory  devises  of  the  fee  were  then  well 
established.  His  words  are, — "  One  may  devise  an  estate 
by  his  last  will  in  such  manner  that  he  cannot  do  by  any 
grant  or  conveyance  in  his  life.  As  if  a  man  seised  of  land 
holden  in  socage,  devise  that  if  A.  pays  such  a  sum  to  his 
executor,  that  he  shall  have  the  land  to  him  and  his  heirs, 
or  in  tail,  or  for  life,  &c.,  and  dieth ;  and  afterwards  A. 
payeth  the  money,  he  shall  have  the  land  by  this  Executory 
devise,  and  yet  he  cannot  have  it  by  any  grant  or  con- 
veyance executory  at  the  Common  law ;  but  it  well  standeth 
with  the  nature  of  a  devise." 

The  authorities  hitherto  mentioned  in  reference  to  the 
legality  of  Executory  devises  of  inheritance  have  been  those 
in  which  such  limitations  have  operated  to  divest  or  defeat 
a  preceding  estate  in  fee,  and  to  transfer  it  to  another  on  a 
specified  event.  But  the  validity  of  Executory  devises  of 
freeholds  to  commence  in  Juturo,  was  settled  almost  con- 

O)  Cro.  Jac.  690.  (a)  8  Rep.4& 
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temporaneously  with  that  of  the  other  class  of  such  limi- 
tations. Thus,  where  (6)  oue  devised  lands  to  J.  S.  from 
Michaelmas  following,  for  five  years,  remainder  to  the 
plaintiff  and  his  heirs,  and  the  testator  died  before  the 
ensuing  Michaelmas ;  it  was  agreed,  that  the  limitation  to 
the  plaintiff  could  not  vest  eo  instanti  that  the  particular- 
estate  (by  which  we  must  suppose  to  be  intended  the  fee  of 
the  testator)  determined,  because  of  the  term  for  years,  but 
being  in  a  will,  it  was  held  good  as  an  Executory  devise. 
So,  where  (c)  lands  were  devised  to  B.  in  fee,  to  commence 
and  take  effect  six  months  after  the  testator's  death,  it  was 
adjudged  to  be  a  good  Executory  devise.  And,  again,  (d) 
a  devise  to  an  infant  en  ventre  sa  mire  was  held  a  good 
Executory  devise  of  this  kind ;  for,  until  the  birth,  the  devise 
does  not  take  effect,  but  the  land  descends  to  the  heir  in 
the  meantime.  And,  so,  Lord  Chief  Justice  Vaughan 
remarks,  (e)  that  "  if  a  devise  be  to  commence  at  a  time 
after  the  testator's  death,  and  there  is  no  devise  to  any 
one,  so  that  it  descends  to  the  heir  in  the  mean  time  ;  this 
takes  effect  as  an  Executory  devise,  for  it  cannot  be  a 
remainder,  there  being  no  particular-estate  on  which  it 
depends." 

Thus  have  we  seen  the  nature  and  operation  of  Executory 
devises  of  inheritance,  their  rise  and  origin  in  the  combined 
effects  of  the  Statutes  of  Uses  and  of  Wills,  (/)  and  the 
gradual  but  complete  establishment  of  their  legality  in  the 
reigns  of  Elizabeth  and  the  first  James.  We  will  conclude 
these  inquiries  with  the  forcible  observations  of  Mr.  Har- 
grove, made  after  a  like  summary  view  of  the  law  of  Execu- 
Genenl  tory  devise :  (g)—ic  Executory  devise  appears  to  be  not  a 

node  of  genuine  ancient  branch  of  our  law,  but  an  indulged  super- 

op***™  induction  to  it;   not  a  regular  production  of  our  general 

(&)    Pay's  case,  Cro.   Elis.  878.  2  Mod.  9.     1  Salk.  229. 

Noy.  43.  (e)  Vaughan,  269. 

(e)  Clarke  v.  Smith,  1  Lutw.  798.  (/)  2  Hart;.  Jurid.  Arg.  31. 

(d)  1  Freto.  244.     1  Wils.  206.  (g)  2  Harg.  Jurid.  Arg.  64,  65. 


CHAP.  VII.]  AND  BEQUESTS.  83 

system,  but  an  excrescence;  not  a  strictly  regular  species  of  of  executory 
entail,  but  a  permitted  irregular  mode  of  settlement ;  not  a 
legitimate  offspring  of  our  Common  law,  but  a  privilege 
gradually  insinuated  into  our  jurisprudence.  It  operates 
by  creating  future  estates  and  interests  of  every  kind,  free- 
hold as  well  as  chattel,  in  a  way  not  endured  by  our  Com- 
mon law ; — in  a  way  quite  inconsistent  with  the  solemnity 
of  its  forms  as  to  freehold ; — in  a  way  which,  without  the 
rules,  the  Courts  of  Westminster  Hall  have,  by  an  exercise 
of  discretion,  introduced  to  circumscribe  this  mode  of 
creating  estates,  would  have  afforded  the  opportunity  of 
making  inheritance  and  freehold  and  chattel  almost  ever 
precarious,  uncertain,  and  determinable,  and  consequently 
of  making  property  almost  eternally  unalienable."  And, 
in  allusion  to  the  rule,  before  referred  to,  against  construing 
any  estate  as  operating  by  Executory  devise,  when  it  can 
take  effect  by  remainder,  the  same  gentleman  says, — "  Whilst 
this  priority  or  precedence  of  remainder  continues,  so  long 
there  will  exist  a  badge,  not  only  of  the  juniority  of 
Executory  devise,  but  of  the  disfavour  of  our  law  towards 
it,  and  of  its  being  an  indulgence." 

Having  disposed  of  Executory  devises  of  inheritance,  Executory 
we  will  now  proceed  to  consider  Executory  Bequests  of  tennTfor0 
terms  for  years  and  chattels  personal ;    which  have  been  7can- 
reserved  for  separate  consideration,  not  so  much  on  account 
of  any  important  distinction  between  them  and  Executory 
devises;  for  in  some  respects  there  is  much  mutual  re- 
semblance; but  because  the  inquiry  seems  properly  to 
divide  itself,  according  to  the  different  natures  of  the  subject- 
matter  of  the  limitations.     And,  first,  as  to  Executory  be-  Ancient 
quests  of  terms  for  years.     Estates  for  years  were  anciently  1^^r^7°S 
regarded  by  the  Common  law  as  interests  in  land,  of  very  yean. 
little  consequence,  and  the  termors  were  considered  rather 
as  the  bailiffs  or  servants  of  the  lord,  than  as  persons  having 
any  property  of  their  own.  (A)  The  terms  granted  were,  for 

(A)  2  Bl.  Com.  141,  142. 

o  2 
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Afterwards 
considered  of 
more  import- 
ance. 


Former  rule, 
that  the  be- 
quest of  a 
term  for  life 
was  a  bequest 
of  the  whole 
term. 


Relaxation  of 
this  rule,  under 
cover  of  acbs- 


the  most  part,  short,  and  the  estate  of  the  lessee  was  also 
very  precarious ;  for  it  was  in  the  power  of  the  tenant 
of  the  freehold  to  defeat  it  by  a  common  recovery.  But, 
whatever  the  length  of  the  term,  the  law  always  regarded  it 
as  inferior  to  a  freehold  interest,  because  the  former  was  to 
endure  for  a  time  certain  and  limited ;  whereas  the  essential 
characteristic  of  a  freehold,  was,  uncertainty  and  possible 
duration  beyond  the  longest  term. 

When,  at  length,  however,  the  interest  of  the  tenant  was 
rendered  more  secure  and  permanent,  by  depriving  the 
freeholder  of  the  power  of  destroying  the  term  by  means  of 
a  recovery,  and  the  general  convenience  of  estates  for  years, 
became  more  apparent,  they  were  esteemed  of  greater 
importance ;  and  long  terms  began  to  be  extensively  intro- 
duced, although  their  inferiority  to  freehold  estates  still 
remained. 

When  long  terms  for  years  first  began  to  be  made  the 
subjects  of  testamentary  disposition,  the  rule  was,  that,  if  a 
term  was  devised  to  one  for  life,  and,  after  his  decease,  to 
another,  such  ulterior  limitation  was  void,  and  the  whole 
property  vested  in  the  person  to  whom  the  term  was  limited 
for  life,  (•)  The  reasons  against  the  devising  of  a  term 
over,  after  an  estate  for  life  created  out  of  it,  were  very 
artificial:  one  was,  the  exility  or  small  consideration  of  a 
term ;  an  estate  for  life  being,  in  the  eye  of  the  law,  of 
greater  estimation  than  the  longest  term :  and  the  other, 
that  the  possibility  of  the  term  continuing  longer  than  the 
life  of  the  first  taker,  was  not  such  an  interest  as  by  the 
rules  of  law  could  be  limited  over.  And  a  case  was  adjudged 
in  conformity  with  these  principles,  so  late  as  the  reign  of 
Edward  6. 

In  the  progress  of  time,  however,  when  long  and  bene- 
ficial terms  came  more  frequently  in  use,  and  the  con- 


(0  Dyer,  74  b,  pi.  18.  1  Roll. 
Abr.  610,  pi.  4.  Bro.  Abr.  235,  pi. 
13.     F.  C.   R.   401.     6  Cru.  Dig. 


476.  2  Harg.  Jurid.  Arg.  41.  2 
Rop.  Leg.  393.  1  Jarra.  Wills. 
793, 
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venience  of  families  required  that  they  should  be  allowed  traction 
to  be  settled  in  the  same  manner  as  freehold  estates,  the  bequest* of  the 
judges  began  to  relax  this  strictness,  as  to  the  bequest  of  a  te^LltMe^t  a?d 
term  by  way  of  remainder.    In  the  reign  of  Elizabeth,  for  life, 
under  a  nice  distinction  between  bequeathing  the  term 
itself,  and  bequeathing  only  the  use  of  it,  they  allowed  the 
bequest-over  of  a  term,  as  appears  by  several  cases  in  Dyer 
and  Plowden.  (k)     But  further  than  this,  the  judges  would 
not  go;  for  they  still  held,  that  if  the  term  itself  were 
bequeathed  to  a  person  for  life,  with  a  limitation-over  after 
his  decease,  the  whole  vested  in  the  first  taker,  and  the 
ulterior  limitation  was  void. 

In  the  reign  of  James  1,  however,  the  Courts,  yielding  Ultimate 
to  the  general  convenience,  no  longer  resorted  to  the  fine-  of  the'validity 
spun  distinction  between  the  bequest  of  the  term  itself,  and  |J  {jJJ^dS' 
the  bequest  of  the  use  of  it  onlv,  for  life,  but  established  the  prior  bequests 

.  *.  for  life,  under 

limitation  of  a  term  after  a  previous  grant  of  it  for  life,  as  an  the  name  of 

Executory  devise,  or,   more  correctly,   as  an    Executory  bJ^j^7 

bequest  (I)      In  Manning's  case,  (*»)   which  occurred  in 

7  James  1,  a  testator  bequeathed  the  lease  of  a  farm  to 

M.  M.,  after  the  death  of  his  wife ;  and,  in  the  meantime, 

his  will  and  meaning  was,  that  she  should  have  the  use  of 

the  farm  during  her  natural  life.     It  was  contended,  that 


(A)  10  Elii.  Dy.  277,  b.  Weleden 
v.  Elkington,  19  Elix.  T>y.  358  b. 
Plow.  619.  Paranumr  v.  Yardley, 
Plow.  539.  Cro.  Car.  346.  Ham- 
nington  v.  Bwfyard,  10  Rep.  52. 

(0  "  Our  law  never  allowed  of  li- 
mitations of  personal  estate  by  way  of 
remainder,  in  tbe  proper  sense  of  that 
word.  It  is  observable  that  while  the 
civil  law  in  respect  to  heirship  and 
alienation,  and  other  general  rights  of 
property,  makes  little  perceptible  dis- 
tinction between  real  and  personal  es- 
tate, except  in  the  term  of  prescrip- 
tion, the  nature  of  them  in  English 
law  is  wholly  dissimilar,  and  scarcely 


any  rule  of  law  which  applies  to  the 
one,  is  applicable  to  the  other.  This 
is  owing  to  the  universality  which  pre- 
vails in  England  of  the  law  of  tenure, 
in  which  personal  estate  is  of  no  ac- 
count. Hence,  possibly,  it  proceeded 
that  till  a  late  period  of  our  law,  per- 
sonal property  was  not  considered  to 
be  susceptible  of  modification.  When 
at  length  it  attracted  the  attention  of 
our  Courts,  it  was  held  that  it  could 
only  be  settled  by  way  of  Executory 
bequest  or  Executory  trust."  Butler, 
note  to  F.  C.  R.  567. 
(*)  8  Rep.  94  b. 
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the  devise  to  M.  M.  after  the  death  of  the  testator's  wife, 
was  void,  "for  the  wife  having  the  same  devised  to  her 
during  her  life,  she  had  the  whole  term,  and  the  devisor 
cannot  devise  the  possibility  over,  no  more  than  a  man  can 
do  by  grant  in  his  life."  But  four  judges  out  of  five  held 
that  M.  M.  took  the  term,  not  by  way  of  remainder,  but  by 
way  of  an  executory  devise.  Lord  Coke  states  the  resolu- 
tion of  the  judges  to  be,  that,  when  the  wife  died,  it  should 
vest  in  M.  M.,  as  by  an  executory  devise,  as  if  the  testator 
had  devised  that,  after  his  son  had  paid  such  a  sum  to  his 
executors,  he  should  have  his  term ;  or  that  after  the  death 
of  A.,  B.  should  have  the  term ;  or  that  after  his  son  should 
have  returned  from  beyond  the  seas,  or  that  A.  should  die, 
that  he  should  have  it ;  in  all  these  cases,  and  other  like ; 
upon  the  condition  or  contingent,  the  form  of  the  devise 
was  good,  and  in  the  meantime,  the  testator  might  dispose 
of  it,  and  therefore  in  judgment  of  law,  ut  res  magi*  ealeat, 
the  executory  devise  should  precede,  and  the  disposition  of 
the  lease  till  the  contingent  happened,  should  be  subsequent, 
as  in  the  case  at  bar.  For  when  the  testator  made  the  exe- 
cutory devise,  he  might  afterwards  well  devise  the  lease  till 
the  contingency  happened ;  as  if  the  testator  had  devised, 
that  if  his  wife  died  within  the  term,  that  then  M.  M.  should 
have  the  residue  of  the  term,  and  further  devised  the  same 
to  his  wife  for  ber  life.  And,  further,  that  there  was  no 
difference  when  one  devised  his  term  for  life,  remainder 
over,  and  when  a  man  devised  the  land,  or  his  lease  or  farm, 
or  the  use  or  occupation  or  profits  of  his  lands ;  and  that 
where  a  man  devised  his  lease  to  one  for  life,  it  was  as 
much  as  to  say  he  should  have  so  many  years  as  he  should 
live,  and  that  if  he  died  within  the  term,  another  should 
have  it,  for  the  residue  of  the  years ;  and  although  at  the 
beginning  it  could  not  be  said  how  many  years  he  should 
live,  yet  when  he  should  die,  it  would  be  certain  how  many 
years  he  had  lived  and  how  many  years  the  other  should 
have,  and  so  by  subsequent  act,  all  would  be  made  certain. 
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The  decision  in  Manning's  case,  we  observe,  proceeds  Principle  of 

,  •      •   i       ii»  *  •        *v      i»     •-  *•  Av  ^  •      construction  oa 

upon  the  principle  of  transposing  the  limitations ;  that  is,  which  the 
of  considering  the  limitation-over,  as  a  bequest  on  the  con-  ^sSiioit  be- 
tingehcy  of  the  devisee  for  life  dying  during  the  term,  and  <*<*•*  «**• 
the  life-estate,  as  an  intermediate  disposition,  till  the  contin- 
gency happens,  and  so,  constructively,  changing  the  order 
of  the  limitations,  by  reading  the  ulterior  limitation  as  if  it 
actually  preceded  the  intermediate  bequest.     In  the  case  in 
question,  indeed,  the  devise  itself  accorded  with  this  mode 
of  construing  it,  for  the  limitation  to  M.  M.  was  antecedent 
to  the  intermediate  disposition  of  the  life-estate  to  the  wife. 
But  it  is  quite  clear  that  the  rule  of  construction  adopted  in 
Manning's  case  is  applicable  to  all  cases  of  a  limitation  of  a 
term  of  years  to  one  for  life,  and  afterwards  to  another,  (n) 

Thus,  in  Lamipetfs  case,  (o)  10  James  1,  a  term  of  500 
years  was  devised  to  the  testator's  father  for  his  life,  and 
after  his  decease,  the  remainder  over  to  another :  upon  the 
question,  whether  the  ulterior  limitation  was  good  when  the 
term  itself  (and  not  the  use  or  occupation  of  it  only)  was 
devised  for  life,  and  afterwards  to  others ;  it  was  held,  that 
the  limitation-over  was  good  by  way  of  Executory  devise ; 
thus  completely  negativing  the  former  distinction  between 
the  devise  of  the  term  for  life,  and  the  devise  of  the  use  of 
it  only,  and  admitting  the  rule  of  construction  adopted  in 
Manning's  case,  notwithstanding  that,  on  the  face  of  the 
will,  the  ulterior  limitation  was,  in  terms,  postponed  to  the 
life-estate,  and  limited  to  take  effect  as  a  remainder  after  it 

These  two  cases  are  the  pillars  upon  which  rests  the  law 
of  Executory  bequests  of  chattels  real.  Their  authority 
was,  indeed,  attempted  to  be  impugned  in  two  cases(j»)  which 
afterwards  occurred;  in  one  of  which,  a  decision  seemingly 
adverse  was  pronounced ;  but  it  is  distinguishable  from  the 
cases  of  which  we  are  speaking,  and  so  far  as  it  may  be 


(»)  F.  C.  R.  403.  (p)  CkOdy.  Baify.  Cre.  Jec  459. 

(o)  10  Rep.  46.  Duke  of  Norfolk^  cue,  3  Cha.  C*.  I. 
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incapable  of 
division  into 
particular- 
estate  and 
remainder. 


deemed  as  an  opposing  authority,  it  has  been  since  overruled. 
And  it  has  ever  since  remained  settled,  that  chattels  real 
may  be  limited  by  will  in  strict  settlement,  so  as  to  answer 
all  the  purposes  of  an  entail  (q) 
Doctrine  of  It  will  be  observed,  that  the  whole  doctrine  of  Executory 

questa  proceeds  bequests  of  terms  for  years  is  grounded  on  the  assumption, 
tharrSn^s3    that  there  cmMt  possibly  be  a  division  of  the  term  into 
particular-estate  and  remainder.      And  such   division  is 
impossible,  not  only  because  it  would  be  inconsistent  with 
the  notion  that  an  estate  for  life  is  of  greater  magnitude 
than  any  term  of  years,  but,  also,  because  of  the  native  indi- 
visibility of  a  term,  except  where  a  certain  stated  number 
of  years  is  subtracted  from  the  whole  period,  or  it  is  other- 
wise definitely  apportioned.     For,  if  an  estate  for  years  be 
assigned  or  bequeathed  to  a  person  for  life  immediately, 
(that  is,  not  through  the  medium  of  trustees)  with  a  limitar 
tion-over  after  his  death,  it  is  certain,  that  during  the  life  of 
the  first  taker,  the  whole  term  is  in  him ;  for  as  it  is  impos- 
sible to  say,  what  portion  of  the  term  will  expire  during  his 
life,  and  what  portion  will  remain  to  the  person  entitled 
under  the  limitation-over,  it  is  not  partible  between  the  two ; 
and,  not  being  partible,  the  whole  must  vest  in  the  person 
for  the  time  being  in  possession,  (r)    It  is  a  rule  in  relation 
to  remainders,  at  Common  law,  that  the  remainders  must 
pass  out  of  the  grantor  at  the  same  time  with  the  particular- 
estate  ;  but,  in  the  case  of  a  term,  there  is  no  estate  to  con- 
stitute a  remainder  as  distinct  from  the  particular-estate,  nor 
(if  there  were  such  an  estate,)  can  it  be  predicated  what  the 
remainder  will  consist  of.     Having  once  ascertained  that 
there  is  no  remainder,  in  feet,  nor  any  possibility  of  such  a 
remainder,  in  the  nature  of  the  case,  the  question  arises, 
what  is  the  character  of  a  limitation  of  a  term,  to  take  effect 


(q)  Cotton  ▼.  Heath,  Roll.  Abr. 
612.  VonceBv.  Earle,  12  Ves.  <f78. 
Theobalde  v.  Duffby,  9  Mod.  101. 
MaUett  v.  Sackjbrd,  8  Yin.  Abr.  89, 


pi.  5.     And  see   Roe  d.  BendaU  v. 
Sommereett,  5  Burr.  2608. 

(r)  Prest.  Abst  4, 144.     3  ib.  152. 
Butl.  note  to  F.  C.  B.  401. 
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after  the  decease  of  a  person  to  whom  a  life  interest  in  it 
has  been  previously  allotted?  And  to  this  question  it  is 
manifest  that  the  only  answer  is,  that  if  the  ulterior  limita- 
tion is  to  take  effect  at  all,  it  must  do  so  in  a  manner,  and 
upon  principles,  analogous  to  those  which  obtain  in  the  case 
of  an  Executory  devise  of  inheritance,  to  take  effect  after  or 
in  defeasance  of  a  fee  previously  limited.  There,  the  whole 
interest  is  disposed  of,  and  to  give  effect  to  the  ulterior  limi- 
tation, resort  must  be  had  to  the  doctrine  of  Executory 
devises :  in  the  case  of  a  term  limited  for  life,  with  remainder 
over,  the  whole  interest  becoming  vested  in  the  first  taker, 
by  necessary  construction  of  law,  the  subsequent  limitation 
cannot  otherwise  take  effect  than  as  an  Executory  bequest 

Here  it  must  be  noted,  that  as  the  learning  of  Executory  No  mod    f 
bequests  of  estates  for  years  is,  by  its  very  terms,  confined  disposition 

,  of  terms  by 

to  testamentary  limitations,  and,  as  there  is  no  species  of  deed,  similar 
limitation  in  deeds  applicable  to  such  interests,  analogous  bLu^£utory 
to  Springing  and  Shifting  Uses  of  inheritance,  the  proper  way 
of  creating  future  interests  by  deed  in  estates  for  years,  on 
in  other  words,  making  an  inter  vivos  settlement  of  them, 
is,  by  vesting  the  whole  term  in  trustees,  and  declaring  trusts 
in  favor  of  the  several  persons  to  whom  interests  are  in- 
tended to  be  given,  (*)  These  may  be  called  Future  trusts  ; 
and  as  the  different  modifications  of  interest  in  the  settled 
term,  effected  through  the  medium  of  them,  possess,  in 
equity,  all  the  attributes  belonging  to  legal  estates  at  law, 
and  are  alienable,  when  similar  interests  at  law  could  be 
transferred,  they  effectually  answer  all  the  purposes  of  family 
settlements,  or,  at  least,  all  such  purposes  as  can  be  effected 
in  wills  through  the  medium  of  Executory  bequests,  (t) 
The  difference  between  these  Executory  bequests  and  similar 
trusts  in  deeds  being,  chiefly,  this ;  that  whereas  the  former 
transfer  the  legal  interest  in  the  term  to  every  person  suc- 


(*)  2  Prest  Abst  5. 

(0  1  Vernon,  235,  236.    6  Cru.  Dig.  478. 
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cessively  becoming  entitled  under  the  limitations,  the  latter 
in  no  way  affect  the  legal  interest ;  which  remains  vested  in 
the  trustees,  from  whom  an  assignment  of  it  may  be  obtained, 
by  any  peraon  acquiring  an  absolute  interest  in  the  trust  of 
the  term,  under  any  of  the  limitations  expressed  in  the 
deed. 
Mode  of  limit-  There  is,  nevertheless,  ope  mode  in  which  (it  would 
maindere  seem)  (u)  a  legal  remainder  can  be  limited  of  a  term  of 

geste?an?~  7eais 5  *nd  that  is,  by  a  definite  and  specific  apportionment 
observed  upon,  of  the  term  between  the  persons  to  whom  interests  in  it  are 
successively  intended  to  be  given.  Thus,  suppose  A.,  being 
possessed  of  a  term  of  500  yean,  is  desirous  of  settling  it 
upon  his  wife  B.,  for  life,  and  after  her  decease,  upon  C.  and 
D.,  his  sons,  and  to  be  also  desirous,  in  making  such  settle- 
ment, of  limiting  legal  interests  to  the  parties  intended  to  be 
benefited. 

This  object  may  (it  is  conceived)  be  effected,  by  assigning 
the  property  to  B.  for  100  yean,  (or  any  other  specific  por- 
tion) of  the  term,  if  she  shall  so  long  live,  and  after  the  de- 
termination of  the  100  years,  then  the  property  to  remain  to 
C.  and  D.,  for  the  residue  of  the  500  yean*  term.  In  such 
a  case,  B.'s  interest  in  some  degree  resembles  an  under- 
lease; during  B.'s  life,  C.  and  D.  have  a  vested  legal 
remainder  or  reversion,  (it  may  be  doubted,  which,)  and 
when  B.  dies,  the  sub-term,  limited  to  her,  ceases,  and  the 
ulterior  limitation  thereupon  vests  in  possession,  for  the 
whole  residue  of  the  term.  And  this  mode  of  limiting 
successive  legal  interests  in  terms  might  (it  should  seem) 
be  extended  to  a  series  of  limitations  in  strict  settlement. 
As,  however,  this  method  of  limiting  future  interests  in 
terms  for  yean  has  never  been  sanctioned  by  the  practice  of 
the  profession,  or  received  judicial  approval,  it  is  impossible 
to  say  that  it  can  be  recommended  as  a  mode  of  settlement 
of  estates  for  yean,  preferable  to  that  effected  by  means  of 

(it)  3  Prest  Abtt  163. 
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Future  trusts.  It  is  easy  to  foresee  (»)  that  many  ques- 
tions, by  no  means  easy  of  solution,  might  be  raised  upon 
the  validity  and  effect  of  limitations  made  in  the  manner 
suggested,  were  the  practice  carried  out  to  the  full  extent ; 
and  the  possibility  of  such  difficulties  arising  is  a  sufficient 
argument  against  resort  to  this  untried  expedient. 

With  respect  to  the  different  kinds  of  Executory  bequests  All  kinds  of 
of  terms  for  years,  it  can  scarcely  be  said  to  be  necessary  to  quests  have 
classify  them,  (w)  inasmuch  as,  in  every  instance  of  such  fe£^mon 
limitations,  the  whole  term  vests  in  the  first  taker,  without 
regard  to  the  extent  of  his  beneficial  interest.     In  the  case 
of  Executory  devises,  as  we  have  seen,  there  are  various 
modifications  of  interest  to  which  the  first  taker  may  be 
confined;  he  may  have  a  fee-simple,  a  fee-tail,  a  freehold, 
or  a  term  for  years  only :  and  such  varieties  of  interest  give 
rise  to,  and  necessitate  the  distinctions  between  the  various 
modes  of  Executory  devise.     But  in  every  case  of  Exe- 
cutory  bequest,   there    is  one  common  feature;    viz.,  its 
operating  to  defeat  or  divest  the  whole  interest  in  the  term, 
which  is  previously  vested  in  another  person. 

It  may  be  well,  however,  to  point  to  the  distinctions  classes  of 
which  exist  in  Executory  bequests  of  terms  of  yeans,  in  E*ecutor7 
regard  to  the  different  ramifications  of  the  beneficial  interest 

The  first  sort  of  Executory  bequest,  viz.,  where  a  term  1.  Limitation 
for  years  is  bequeathed  to  one  for  life,  and,  after  his  decease,  gutfor^lfeT 
to  another,  has  already  been  illustrated  and  observed  upon. 

Another  (or)  kind  is,  where  there  is  a  complete  disposition,  %  Limitation 
both  legal  and  beneficial,  of  the  term,  and  there  is  a  sub-  ^pirtnL™! 
stitution  of  another  gift,  to  take  effect  in  some  event  which  "^  beneficial 

°  disposition. 

(«)  3  Prest.  Abst.  154.     And  see  mited  to  the  first  taker.     Fide  F.  C. 

argument  of  Mr.  Prttton,  m  Bengouyh  R.  401,  et  tq.     Mr.  Prttton,  on  the 

v.  Edridge,  1  Sim.  248.  contrary,  considers  there  is  as  much 

(w)  Mr.  Feanu  treats  all  Execn*  diversity  in    Executory  bequests  of 


tory  bequests  as  constituting  but  one      terms,  as  in  Executory  devises  of  in- 
class,  and  takes  no  distinction  between      beritance.     See  2  Essay  on   Abst. 


them,  on  account  of  difference  in  the       1 43. 

nature  and  extent  of  the  interest  li-  (*)  2  Prest.  Abst.  142. 
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is  to  defeat  or  abridge  the  former  bequest     Thus,  if  A. 
bequeath  a  term   of  five-hundred  years  absolutely  to  B., 
provided  that  if  he  dies  under  twenty-one  years  of  age, 
then  C.  shall  have  it.     Here,  not  only  the  whole  legal 
estate  in  the  term  is  vested  in  B.  under  the  bequest,  but 
also  the  entire  beneficial  interest,  subject,  as  to  both,  to  an 
Executory  bequest  in  favour  of  C,  in  the  specified  event. 
3.  Limitation         A  third  species  of  limitations  of  terms  in  wills,  which, 
it   has  been  said,  (y)  takes  effect  under  the  doctrine  of 
Executory  bequests,   is,   where  a   substantive  and  inde- 
pendent bequest  of  a  term  is  made  to  wait  for  effect  until 
a  certain  period,  or  the  happening  of  a  specified  event; 
as,  if  a  term  be  bequeathed  to  A.,  at  the  expiration  of  seven 
years  from  the  testator's  death,  or  upon  the  death  of  B. 
But  question-     But  it  is  very  doubtful  whether  such  a  limitation  of  a  term 
thi^beanin-     does  come  fully  within   the  definition  of  an   Executory 
8tto°e b8aEx l  bequest     This  depends  upon  the  question,  whether  the 

limitation  of  an  existing  term,  to  take  effect  in  futuro, 
unpreceded  by  a  gift  to  any  other  person,  was  good  at  the 
Common  law.  If  so,  then  the  limitation  under  considera- 
tion is  not,  strictly  speaking,  an  Executory  bequest;  but  if 
such  a  limitation  was  contrary  to  the  rules  of  the  Common 
law,  then,  only  under  the  doctrine  of  Executory  bequests, 
can  it  be  now  admissible. 
Examination  In  the  fiist  place,  it  is  quite  clear  that  a  term  of  years 

may  be  created  to  commence  at  a  future  period,  either  by 
deed  or  will  (a)  But  an  assignment  of  a  term  by  deed  is, 
it  seems,  void,  unless  it  create  an  immediate  tenancy,  (a) 
There  are,  however,  no  satisfactory  authorities  for  this 
position ;  and  cases  are  to  be  found,  which  support  a  con- 
trary doctrine,  (6)  It  may,  nevertheless,  perhaps,  be  safely 
averred,  that  the  assignment  of  a  term  to  take  effect  upon 

(y)  2  Prest.  Abet.  43.  Jermyn  v.  Orchard,  Show.  Pari.  Ca. 

(z)  Com.  Dig.  tit.  w  Estates,"  G.  199,  as  warranting  the  inference. 
9.     2  Prest.  Abet.  7.  (6)  Plow.  Com.  524. 

(a)  2  Prest   Abst.  6,   144,  citing 


of  this  point. 
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the  death  of  a  person  (as  if  the  lessee  grant  his  term 
after  his  death,)  is  void,  on  the  technical  ground,  that  the 
life  is  to  be  presumed  of  longer  continuance  than  the  term ; 
which  is  still  of  force  in  regard  to  limitations  in  deeds. 

With  respect  to  limitations  of  terms  in  wills,  to  com- 
mence in  fiituro,  we  are  to  observe,  that  the  testamentary 
power  was  exercised  over  terms  for  years,  and  other  chattel 
interests  in  land,  prior  to  the  Statutes  of  Wills,  on  account 
of  the  original  imbecility  and  insignificance  of  such  in- 
terests, (c)  The  presumption,  therefore,  is  in  favour  of  the 
hypothesis,  that  bequests  of  terms  of  years  to  commence 
in  futuro  were,  or  would  have  been,  allowed  at  Common 
law ;  since  it  is  highly  reasonable  to  suppose  that  the  plans 
and  exigencies  of  testators  would  lead  to  such  dispositions 
being  sometimes  attempted ;  although  it  must  be  admitted, 
no  authorities  can  be  adduced  to  warrant  such  a  supposition. 
At  all  events,  it  may,  perhaps,  with  tolerable  certainty,  be 
asserted,  that  a  bequest  of  a  term  after  the  death  of  a 
person,  whether  preceded  or  not  by  the  limitation  of  a  prior 
interest  to  such  person,  would  have  been  invalid  at  the 
Common  law,  because  of  the  old  legal  notion  that  an  estate 
for  life  was  a  greater  interest  than  the  longest  term. 

But,  whether  a  limitation  of  a  term  in  futuro  be  an  Conclusion- 
example  of  Executory  bequest,  or  whether  it  be  a  species  of  terms  in  °n* 
of  testamentary  disposition  which  was  allowed  at  the  Com-  {JJ2j  *££, 
mon  law,  it  is,   certainly,  a  mode  of  bequest,  intimately  cutorybe- 

.  quests,  involvo 

connected  with  the  doctrine  of  Executory  bequests,  and  the  learning 
involving  much  of  the  learning  on  the  creation  and  qualifi-  ^cVtnterctts. 
cation  of  such  interests.  (<t) 


(e)  Harg.  note  to  Co.  Lift.  Ill 
b,  note  1.     Vide  supra,  p.  15, 

(d)  It  may  here  be  proper  to  state, 
that  the  opinions  of  three  eminent 
writers  on  the  law  of  real  property, 
Mr.  Butler,  Mr.  Preston,  and  Mr. 
Jarman,  are  all  favourable  to  the  af- 
firmative view  of  the  question  noticed 


in  the  text  Mr.  Butkr  (note  to  F. 
C.  R.  401),  after  stating  that  there 
cannot,  strictly  speaking,  be  a  remain- 
der in  chattels  real  and  personal, 
says,  "  and,  therefore,  every  future  be- 
quest of  personal  property,  whether  it 
be  preceded  or  not  preceded  bp  a  prior 
bequest,  or  limited  on  a  certain  or  un- 
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Of  Executory 
bequests  of 
chattels 
personal. 

Ancient  rea- 
sons against 
gifts  of  such 
propertr  after 
a  prior  limita- 
tion for  life. 


The  examples,  above  given,  (whether  two  or  three)  of 
Executory  bequests  of  terms  of  years,  will  be  found  to 
comprise  every  testamentary  limitation  taking  effect  in 
that  character ;  and  the  wills  of  most  testators  possessed 
of  leasehold  property  supply  instances  of  such  limitations, 
except  when  the  terms  are  vested  in  trustees,  and  the 
interests  of  the  persons  intended  to  take  beneficially,  are 
limited  through  the  medium  of  trusts. 

The  validity  of  Executory  gifts  of  chattels  personal  was 
not  established  so  early,  as  was  that  of  Executory  bequests 
of  terms  of  yean,  (e) 

The  objection  taken  to  their  being  made  the  subject  of 
such  modifications  of  ownership,  was  almost  one  with  the 
reason  urged  against  limitations  of  a  term  of  years  after 
a  previous  disposition  of  it  for  life : — the  latter  being,  as 
before  observed,  the  exility  or  small  consideration  of  a 
term  as  compared  with  a  life-estate,  and  the  unpresumable 
continuance  of  a  term  beyond  the  period  of  a  life ;  and 
the  former,  the  perishableness  of  the  subject-matter  of  the 
gift,  which,  it  was  said,  could  not  be  supposed  capable  of 
endurance  or  preservation  beyond  the  period  of  a  life. 
Accordingly,  we  find  it  expressly  laid  down  (/)  as  a  clear 
rule  of  law,  that  the  disposition  of  a  personal  chattel,  even 
though  only  for  an  hour,  operated  to  vest  the  absolute 
interest  in  the  person  to  whom  it  was  limited,  so  that  he 


certain  event,  is  an  Executory  bequest, 
and  falls  under  the  rules,  by  which 
that  mode  of  limitation  is  regulated." 
Mr.  Preston  (2  Essay  on  Abst  144,) 
considers,  that  as  an  assignment  of  a 
term  by  deed,  to  commence  in  future, 
is,  upon  principle,  and  (he  thinks)  au- 
thority, invalid,  so  also  would  a  cor- 
respondent bequest  of  a  term  be,  at 
Common  law.  Mr.  Jarman  ( 1  Treat 
on  Wills,  793,)  says,  M  no  remainders 
can  be  limited  in  real  and  personal 
chattels ;  every  future  bequest  of 
which,  therefore,  whether  preceded  by 


a  partial  gift  or  not,  is  in  its  nature 
executory."  What  connexion  there 
is  between  the  premiss,  that  no  re- 
mainder can  be  limited  in  chattels, 
and  the  conclusion,  that  "  therefore" 
a  future  gift  unpreceded  by  a  prior 
limitation  is  an  Executory  bequest,  the 
writer  is  unable  to  discover ;  although, 
doubtless,  the  learned  reader's  pene- 
tration will  supply  the  hidden  link  in 
the  chain  of  reasoning. 

(e)  2  Harg.  Jurid.  Arg.  51. 

(/)  8  Rep.  95.  And  see  2  Harg. 
Jurid.  Arg.  51. 
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might  sell  or  dispose  6f  it ;  and  every  limitation  over  was 
void. 

In  the  course  of  time,  the  same  distinction  was  admitted  P[6tin<*ion 

taken  between 

in  bequests  of  chattels  personal,  as  the  judges  (in  the  wise  a  gift  of  the 
relaxation  of  a  rigorous  rule,  and  in  conformity  with  the  the  «m  only, 
superior  respect  paid  to  testamentary  dispositions,  although  for  llfe' 
contravening  the  ancient  rules  of  law,)  allowed  in  limitations 
of  terms  of  years :  they  sanctioned  the  bequest  of  the  use* 
of  a  personal  thing,  for  life,  with  an  ulterior  limitation-over 
of  the  chattel,  to  take  effect  on  the  first  legatee's  death ; 
but  still  held,  that  the  bequest  of  the  chattel  itself  for  life, 
invalidated  any  further  limitation   of  it,  and  operated  to 
vest  the  whole  of  it  in  the  first  taker,  (g)     This  distinction 
was  manifestly  adopted,  out  of  a  desire  to  yield  to  the 
general  convenience,  which  required  that  chattels  personal 
should  be  allowed  to  be  made  the  subject  of  settlement, 
in  the  same  manner  as  real  estate,  and,  at  the  same  time, 
an  unwillingness  to  give  up  the  restrictions  of  the  ancient 
Common  law,  for  which  the  judges,  in  the  times  of  which 
we  are  now  speaking,  always  evinced  great  partiality. 

This  subtle  distinction  was  longer  and  more  tenaciously  This  distinc 
adhered  to,  in  regard  to  Executory  bequests  of  personal  iXerodfto. 
chattels,  than  to  similar  limitations  of  terms  for  years.  (A) 
Especial  regard  appears  to  have  been  had  to  the  imbecility 
and  insignificance  of  personalty,  in  the  eye  of  the  law;  and 
it  was  argued,  that  though  terms  of  years  and  other  chattel 
interests  in  land,  were  but  of  comparatively  small  con- 
sideration, yet,  as  the  subject-matter  of  those  interests  was 
permanent  and  substantial,  there  was  greater  reason  for 
allowing  Executory  bequests  of.  them,  than  could  be  urged 
for  the  extension  of  a  similar  privilege  to  the  meanest 
property  of  which  the  law  was  cognizant 

As,  however,  personalty  increased  in  consideration  and  But  ultimately 

(  g)  Bro.  Ab.  tit  Devise,  Cro.  Car.      of  Sir  W.  Grant  in  RandeU  ?.  Ruueli, 
346.     Vachtl  v.  Vachd,  1  Cha.  Ca.      3  Mer.  195. 
129.    F.  C.  R.  401.     Observations  (A)  2  Harg.  Jurid.  Arg.  52. 
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gave  way  to 
general  con- 
venience. 


And  there- 
fore gifts  of 
chattels,  after  a 
prior  limitation 
for  life,  are 
good. 


The  means 
adopted  for 
preserving 
chattels  per- 
sonal for  the 
ulterior 
legatee. 


importance,  this  artificial  distinction  between  the  bequest  of 
the  use  of  a  personal  chattel,  and  of  the  thing  itself,  was 
gradually  abandoned.  (*)  The  final  struggle  made  in  its 
behalf,  was  in  the  year  1695,  in  the  case  of  Hyde  v.  Par- 
ratty  (k)  where,  after  argument  and  consideration,  Lord 
Keeper  Somen  adjudged  a  bequest-over  of  household  goods, 
&c.,  to  EL,  after  the  death  of  the  testator's  wife,  (to  whom  a 
life-interest  had  been  previously  given)  to  be  good*  The 
ground  of  the  decision  was,  that  such  a  limited  gift  en- 
titled the  restricted  legatee,  only  to  the  use  of  the  thing 
bequeathed,  for  the  period  expressed,  and  did  not  vest  the 
entire  beneficial  and  legal  interest  in  him.  (/)  Since  this 
adjudication,  it  has  always  been  considered  perfectly  settled, 
that  an  Executory  gift  of  chattels  personal,  after  a  prior 
limitation  for  life,  is  equally  valid  with  a  similar  bequest  of 
a  term  of  years,  (m)  And  this,  too,  upon  the  same  ground 
as  that  assigned  in  Hyde  v.  Parratt ;  viz.,  that  a  gift  for  life 
of  a  chattel  is  to  be  construed  as  a  gift  of  the  usufruct  only. 
In  the  case  of  a  gift  of  goods,  &c,  to  a  person  for  life, 
with  an  Executory  bequest-over,  the  Courts  of  equity  have 
always,  during  the  continuance  of  the  prior  interest,  adopted 
means  to  protect  the  rights  of  the  ulterior  legatee.  For- 
merly, the  legatee  for  life  was  compellable  to  give  security 
for  the  chattels  being  forthcoming  at  his  decease.  (»)    But 


(»)  Catchmayv.  NichoU,  1  P.  Wins. 
6,  note  ;  Shirley  ▼.  Ferrers,  ibid.  ;  in 
both  which  cases,  the  first  legatee  was 
also  executor,  and,  therefore,  as  Mr. 
Feame  says,  the  old  distinction  be- 
tween the  km  of  a  thing  and  the  thing 
itself,  might  not  be  considered  as  com- 
pletely abandoned,  on  account  of  the 
legatee  taking  the  thing  itself  as  exe- 
cutory and  the  use  only,  constructively, 
as  legatee  for  life.     See  F.  O.  R.  405. 

(*)  1  P.  Wms.  1.  2  Vern.  331. 
And  see  2  Freeman,  206 ;  and  Clarge$ 
▼.  Albemarle,  2  Vern.  245. 

(/)  The  establishment  of  the  validity 


of  Executory  bequests  of  terms  for 
years  occurred  upwards  of  eighty 
years  earlier  than  the  settlement  of  the 
same  doctrine  in  regard  to  chattels 
personal;  Lampett%B  case,  10  Rep. 
46,  having  been  decided  in  the  year 
1613,  and  Hyde  v.  Parratt,  (as  stated 
in  the  text)  in  the  year  1695. 

(m)  See  Tiffin  v.  Tiffin,  1  Vern.  2. 
Martin  v.  Long,  2  Vern.  156.  John- 
ton  v.  Castle,  8  Yin.  Ab.  104,  pi.  12. 
UpweU  v.  Hahey,  1  P.  Wms.  651. 
PUydeU  ?.  PteydeO,  ib.  748. 

(n)  2  Freem.  206.  Hyde  v.  Par- 
ratt, M  supra.  F.  C.  R.  406. 
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the  modern  practice  is  for  the  legatee  for  life  to  sign  an 
inventory ;  (o)  which,  as  it  has  been  said,  is  more  equal 
justice,  as  there  ought  to  be  danger,  in  order  to  require 
security,  (p) 

Ab  in  the  case  of  terms  for  years,  so  of  personal  chattels,  The  liability 
the  whole  legal  interest  vests  in  the  legatee  for  life,  and,  on  ?J  *|£  llJufand 
his  decease,  passes,  under  the  Executory  bequest,  to  the  engagements 
ulterior  legatee,  (y)    During  the  life,  therefore,  of  the  first  for  life,  and  the 
taker,  the  Executory  legatee  has  no  interest  of  which  the  ^^L0* 
law  can  take  cognizance,  and  has  no  remedy  at  law,  by  feg****- 
trover,  or  otherwise,  for  the  recovery  or  restoration  of  the 
chattels,  in  case  of  spoliation,  transfer,  or  other  act  of  the 
legatee  for  life,  likely  to  produce  a  consequent  deterioration 
or  destruction  of  the  subject-matter  of  the  gift 

Nor  is  it  clear,  where  the  party  beneficially  interested  for 
life  is  also  clothed  with  the  legal  title,  that  even  a  Court  of 
equity  would  interfere,  during  his  life,  on  behalf  of  the 
ulterior  legatee,  to  preserve  the  goods,  &c.,  from  the  legal 
consequences  attaching  to  the  possession  of  personal  chattels ; 
ex  gr.  their  liability  to  be  taken  in  execution  by  the  credi- 
tors of  the  first  taker,  (r)  That  there  is  a  strong  principle 
of  justice  for  preserving  personal  chattels  for  the  benefit  of 
the  executory  legatee,  was  admitted  by  Lord  Thurlow  ;  (s) 
nor  would  it  seem,  when  the  subject  of  the  gift  is  itself 
at  stake,  that  the  circumstance  of  the  interest  of  die  first 
taker  being  clothed  with  the  legal  estate  is  of  sufficient  ' 

weight  to  preclude  the  interposition  of  a  Court  of  equity.(f) 

I£  however,  the  chattels  are  vested  in  trustee*,  and  the 
beneficial  interests  limited  by  way  of  trust,  then,  as  the 
legal  interest  in  them  resides  in  the  trustees,  they  are  in  a 
position  which  will  enable  them,  in  a  Court  of  law,  to  recover 

(o)  Bill  y.  Kimuton,  2  Atk.  89.  144. 
And  tee  3  P.  Was.  336 ;  2  Atk.  (r)  Foley  v.  BwmeH,  1  Bro.  C.  C. 

321.  274. 

(p)  Per  Lord  Tkmrhw,  1  Bro  C.  (0  Ibid. 

C.  279.  (0  F.  C.  B.  412. 

(q)  F.  C.  R.  402.    2  Pre*.  Abtt 
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the  goods,  &&,  even  during  the  life  of  the  first  taker,  in 
case  of  any  act  by  him  detrimental  to  the  interests  of  the 
executory  legatee,  («) 

But  whatever  be  the  liability  of  chattels  personal,  during 
the  existence  of  the  antecedent  interest,  in  respect  of  the 
acts  and  engagements  of  the  first  taker,  it  is  clear,  that  he 
cannot  subject  them  to  the  demands  of  his  creditors,  or 
otherwise  dispose  of  them,  beyond  his  own  life-interest 
therein.  It  is  also  certain,  that  the  ulterior  legatee,  or  the 
trustees,  if  the  limitations  are  equitable,  may,  upon  the  de- 
termination of  the  prior  interest,  maintain  an  action  of 
trover,  at  law,  for  damages,  or  institute  a  suit,  in  equity,  for 
execution  of  the  ulterior  gift  in  specie,  by  actual  delivery  of 
the  specific  chattels,  (v)  Nor  are  the  rights  of  the  parties 
entitled  to  the  ulterior  executory  interests,  afiected  in  a 
greater  degree  by  a  disposition  (whether  by  way  of  sale  or 
security)  of  the  goods,  &c,  by  the  legatee  for  life,  for 
valuable  consideration  without  notice,  possession  of  chat- 
tels not  being  absolute  proof,  though  affording  a  primd fade 
presumption,  (w)  of  ownership,  (x) 
The  ium  Executory  bequests  of  chattels  personal  have  hitherto 

^feme^be  ^)een  considered  in  reference  only  to  the  ordinary  case  of  a 
made  of  chat-  bequest  of  personalty  to  a  person  for  life,  with  a  limitation 
of  term*  of       over  to  another  on  the  firet  legatee's  death.    But  it  need 

hardly  be  observed  that  this  is  not  the  only  mode  in  which 
the  doctrine  of  Executory  bequests  of  such  interests  is 
admissible ;  for  all  such  limitations  as  are  good  in  respect 
of  terms  of  years,  are  also  valid  as  regards  chattels  personal, 
et  i  convergo.  And,  therefore,  personalty  may  be  bequeathed 
to  one  absolutely,  and  in  the  event  of  his  dying  under  a 
certain  age,  then  over,  ($/)   So,  also,  a  bequest  of  personal 

(«)  Cadogct*.    ▼.    KennetU  Cowp.  FdtU  y.  Read,  3  Vet.  70.     Lowtker 

432.     1  Jam.  Wills.  7*4.  t.  Lowther,  13  Yea.  95. 

O)  Hoart  v.  Parker,  2  T.  R.  370.  (v)  2  Stark.  Evid.  833. 

And  as  to  suits  in  equity  for  the  de-  (*)  Hodre  y.  Parker,  M  supra. 

lWery  of  specific  chattels,  see  Duke  of         (y)  2  Freem.  137.     And  see  Afa. 

Somerset  t.  Cooheon,  3  P.  Wins.  390.  dox  ?.  Stamee,  2  P.  Wms.  421. 
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chattels  may  be  made  to  commence  in  futuro,  unpreceded 
by  any  disposition  thereof  for  life,  or  other  period.  The 
same  question  may  exist,  indeed,  whether  such  a  limitation 
be,  in  the  strict  sense  of  the  term,  an  Executory  bequest,  as 
we  have  noticed  in  regard  to  similar  limitations  of  terms  for 
years.  But  in  reference  to  both,  it  is  to  be  observed,  that 
for  the  purposes  of  this  Treatise,  they  may  properly  be  con- 
sidered as  taking  effect  under  the  doctrine  of  Executory 
bequests;  the  rules  of  law  in  regard  to  the  latter  being 
generally  applicable  to  the  limitations  in  question. 

Chattels  personal,  like  terms  of  years,  not  being  sus-  The  only  mode 
ceptible  of  division  into  particular-estate  and  remainder,  ^JJ^JtSb1* 
and  there  not  being  any  mode  of  limiting  future  interests  personal  by 
in  them,  in  deeds,  analogous  to  Executory  bequests,  the  through  the 
only  mode  of  settlement  by  deed,  of  which  personalty  is  trusts?"1 
capable,  is,  through  the  medium  of  trusts;  and,  as  was 
observed  of  terms  of  years,  all  such  limitations  of  the  bene- 
ficial interest  in  personal  chattels  are  allowable  by  means 
of  trusts,  as  are  valid  in  wills,  under  the  doctrine  of  Exe- 
cutory bequests. 

Before  quitting  the  subject  of  Executory  bequests  of  Of  chattels 
personal  chattels,  a  distinction  must  be  noticed  in  regard  ^o^n" 


to  a  class  of  such  chattels,  to  which  the  doctrine  under 
consideration  is  not  applicable.  The  class,  referred  to, 
consists  of  those  articles,  (such  as,  corn,  and  hay,  and  the 
like,)  the  use  of  which  consists  in  the  consumption,  or,  as 
it  is  expressed,  qua  ipso  usu  consumuntur.  To  such  things, 
the  notion  of  a  division  or  succession  of  interests,  is  entirely 
inapplicable. 

Doubt  appears  formerly  to  have  existed,  when  the  articles  Formerly 
in  question  have  been  bequeathed  to  a  person  for  a  limited  Uhen'sucfa 
period,  with  a  gift-over,  what  was  to  be  done  with  respect  ^"^J^S8 
to  them ;  and  the  opinion  seems  to  have  been  entertained  ^ithan  ulterior 
by  some  judges,  that  they  should  be  sold,  and  that  a  person  should  be*  sold, 
entitled  only  to  a  limited  use  of  the  chattels!  should  have        mterwt  « 

h  2 
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product  paid  to  the  interest  of  the  money  realized  bj  the  sale.  (0)    But  this 

Ufa**  "       notion  has  been  since  partially  exploded. 

Now  Mttled,         The  rule  appears  now  to  be,  that  a  specific  bequest  for 

that  WOOD 

speei/Ualfy  life,  of  things  qua  ipso  utu  consumuntur,  is  a  gift  of  the 
whole  property  property,  and  that  there  can  be  no  limitation-over  after  a 
firtt*tak  ^bnt  ^e  *ntere8t  *n  BUC^  ancles ;  but  that  if  they  are  included 
if  included  in  in  a  residuary  bequest  for  life,  then  they  must  be  sold, 
gift^STcLt-  &nd  the  interest  of  the  produce  enjoyed  by  the  tenant  for 
and  tate^eTtf  Ufe*  (a)  The  Showing  observations  of  Sir  Wnu  Grant, 
produce  paid     to  whom  we  are  indebted  for  this  reasonable  rule,  are  as 

to  legatee  for 

life.  pertinent  to  the  general  subject  of  Executory  bequests  of 

chattels,  as  to  that  particular  branch  of  it  now  under  notice. 
"  Originally  we  know  that  by  our  law  there  could  be 
no  limitation-over  of  a  chattel,  but  that  a  gift  for  life 
carried  the  absolute  interest.  Then,  a  distinction  was 
taken  between  the  use  and  the  property.  The  use  might 
be  given  to  one  for  life,  and  the  property  afterwards  to 
another.  A  gift  for  life  of  a  chattel  is  now  construed  to 
be  a  gift  of  the  usufruct  only,  but  when  the  use  and  the 
property  can  have  no  separate  existence,  it  should  seem, 
that  the  old  rule  must  still  prevail,  and  that  a  limitation- 
over  after  a  life-interest  must  be  held  to  be  ineffectual" 

How  far  this         It  is  conceived,  that  the  like  rule  would  hold  in  regard 

rale  would 

apply  to  the      to  a  bequest  of  this  class  of  chattels  to  a  person  absolutely s 

ofoofete'gtft  of  subject  to  an  executory  gift  in  favor  of  another,    on  a 

rab'ect  ?tel8'     specified  event ;  although  it  should  seem,  that  the  argument 

limitation-        against  the  validity  of  the  ulterior  gift,  derived  from  the 

circumstance  of  the  use  and  the  property  of  the  chattels 

not  being  susceptible  of  separate  existence,    is  scarcely 

applicable  to  such  case.    The  first  gift,  in  the  supposed 

case,  is  of  the  whole  chattel,  if  of  anything ;  and  so  also 

is  the  posterior  one.     And  it  may,  perhaps,  therefore,  be 

{*)  Pbrterr.  Tournay,  3  Vei.  311.       And  we   Hardmtm  ▼.  Johnson,   ib* 
(«)  Randal  v.  ftuueff,  3  Mer.  194.       347. 
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argued,  that  as  the  ulterior  limitation  is  not  postponed  to 
a  gift  incompatible  with  the  ephemeral  character  of  the  sub- 
ject-matter, (which  a  life-interest  is,)  but  is  made  in  lieu  of  a 
prior  limitation  carrying  the  whole  interest,  the  chattels 
should  be  converted  into  a  species  of  property,  which  may 
abide  the  issue  of  events.  Certainly,  such  must  be  the  con- 
clusion, when  the  operation  of  the  preceding  gift  itself  de- 
pends on  a  future  contingent  event,  which  may  not  happen 
until  after  the  destruction  of  the  subject-matter  by.  use,  and 
the  happening  or  non-happening  whereof,  is  to  decide 
which  of  the  two  gifts  takes  effect,  and  which,  fails. 

We  cannot,  perhaps,  find  a  better  conclusion  for  this  General  obter- 
chapter,  than  the  following  words  of  Mr.  Hargrave,  (b)  with  Setaitationt 
which  he  sums  up  an  inquiry  into  the  history  and  progress  S^kL0^11 
of  Executory  devises  and  Executory  bequests,  similar  to 
that  in  which  we  have  been  engaged: — "At  length,  a 
great,  though  partial,  victory,  appears  to  have  been  gained 
for  Executory  devises,  and  for  limitations  and  trusts  of  the 
same  nature,  over  every  species  of  property  in  England, 
that  is,  over  freehold  and  inheritance,  over  real  chattels, 
and  over  chattels  personal.  Thus,  neither  the  feodal 
strictness  of  conveyance,  in  the  first  of  those  three  kinds 
of  estates,  especially  against  creating  a  freehold  in  futuro  ; 
nor  the  exility  or  meanness  of  interest,  in  the  second ;  nor 
the  moveableness,  casualness,  and  perishableness  of  quality, 
in  the  third;  nor  the  doctrine  against  possibility  on  a 
possibility,  with  the  danger  of  perpetuity,  and  of  abuse 
in  other  respects  as  to  all  three ;  finally  availed  to  accom- 
plish the  absolute  exclusion  of  Executory  devise ;  all  those 
objections  being  so  successively  encountered,  and  so  suc- 
cessively subdued,  that,  at  the  utmost,  they  have  only 
contributed  to  reduce  Executory  devise  within  regulation 
and  circumscription." 

(ft)  2  Jurid.  Arg.  53. 
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CHAPTER  VIDL 

OP  TRUSTS  ANALOGOUS  TO  SPRINGING,  SHIFTING,  AND  FUTURE 
U8E8,  AND  EXECUTORY  DEVISES  AND  BEQUEST8. 

It  will  be  proper  to  give  a  short  account  of  limitations 
of  the  trust  or  equitable  interest  of  property,  corresponding 
to  Executory  devises  and  bequests,  and   Springing  and 
Shifting  Uses,  in  regard  to  the  different  estates  and  in- 
terests affected  by  those  limitations,  respectively.     These 
limitations  of  the  trust  also  resemble  legal  Executory  limi- 
tations, in  respect  to  the  various  kinds  of  settlement  which 
may  be  effected  by  them,  although  differing  in  the  mode 
of  their  creation,  and  in  the  nature  of  the  estates  and  in- 
terests which  may  be  raised  by  means  of  them.    As  this 
description  shews,  the  limitations,  alluded  to,  have  to  do 
only  with  the  trust  or  equitable  interest  of  property,  and 
not  with  the  legal  seisin  or  ownership,  which  is  supposed  to 
be  either  already  vested  in  some  person,  other  than  the 
settlor  or  testator,  or  is  by  him  actually  transferred  to  such 
person,  at  the  time  of  die  creation  of  the  Future  trusts, 
for  the  purpose  of  feeding  them,  or,  in  other  words,  forming 
the  basis  of  the  contemplated  settlement. 
All  limitations       We  have  seen,  that  Executory  devises  and  bequests  are 
Springing  *or     species  of  testamentary  dispositions  allowed  by  the  Courts 
Ex*  to*    °^  kw»  fi11^,  when  properly  exercised,  effectually  passing 
devises  or         the  legal  estate  or  interest  to  all  persons  in  favor  of  whom 
be  created  out    dispositions  are  made.     It  has  also  been  seen,  that  liraita- 
equiubleb-0'    tet>ons  by  way  of  Springing  and  Shifting  Use,  are  modes 
tore8t-  of  settlement,  by  instruments  inter  vivos,  based  upon  the 

Statute  of  Uses,  and,  like  all  other  limitations  of  Uses 
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operated  upon  by  that  Statute,  effectually  transferring  a 
Common  law  seisin  or  ownership  to  all  persons  entitled  to 
interests  by  virtue  of  them.     The  estates  and  interests 
which,  by  means  of  these  several  classes  of  limitations,  may 
be  created  at  law,  and  of  which  the  law  will  take  cogni- 
zance, are,  in  the  same  manner  and  to  the  same  extent, 
allowable  in  equity,  under  a  disposition  of  the  trust  of 
property,  and  will  receive  all  the   protection  and  favor 
which  that  branch  of  our  jurisprudential  system  is  accus- 
tomed to  extend  to  other  kinds  of  trusts,  as  the  peculiar 
offspring  of  its  polity.     If,  for  example,  a  testator  devise 
land  to  A.  in  fee,  in  trust  for  B.  in  fee,  and  in  the  event 
of  B*'s  decease  under  the  age  of  twenty-one  years,   in 
trust  for  C.  in  fee,  the  limitation  in  favor  of  C.  is  not, 
in  strictness,  an  Executory  devise,  because  the  legal  estate 
being  vested  in  A.,  a  Court  of  Common  law  cannot  regard 
any  limitation  of  the  beneficial  interest  as  separate  from 
and  unconnected  with  that ;  which  the  disposition  in  favor 
of  B.  is;  and  such  being  the  case  with  respect  to  that 
limitation,  the  like  holds  in  regard  to  the  Executory  limi- 
tation to  C.     So,  also,  if,  by  deed,  land  be  conveyed  to  A. 
in  fee,  in  trust  for  B.  in  fee,  until  his  marriage,  and  after 
his  marriage,  in  trust  for  C,  the  limitation  in  favor  of  C 
is,  simply,  a  Future  trust,  although,  had  no  legal  fee  been 
previously  vested  in  A.,  that  limitation  would  take  effect 
as  a  good  Shifting  Use,  by  means  of  which  the  Common 
law  seisin  would  pass  to  C,  on  the  happening  of  the 
specified  event    And  so,  again,  if  a  term  be  bequeathed 
or  assigned  by  deed  to  A.,  in  trust  for  B.  for  life,  and  after 
his  decease,  in  trust  for  C. ;  or  in  trust  for  B.  absolutely, 
and  in  the  event  of  his  death  under  twenty-one,  then  in 
trust  for  C. ;  the  ultimate  limitation,  in  both  cases,  takes 
effect  as  a  Future  trust    In  the  case  of  the  bequest,  this 
construction  holds,  because  the  legal  interest  in  the  term 
being  previously  vested  in  A.,  the  limitations  in  favour  of 
B.  and  C.  are  necessarily  equitable  only,  and  do  not  admit, 
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therefore,  of  the  application  of  the  doctrine  of  Executory 
bequests :  in  the  case  of  such  a  settlement  by  deed,  how- 
ever, the  limitation  by  way  of  trust  is  resorted  to,  from 
imperative  necessity ;  there  being  no  mode  known  to  the 
Common  law,  by  which  future  and  executory  interests  in 
chattels  may  be  created  by  instruments  inter  vivos.  It 
will  be  observed,  that  Executory  devises  and  bequests  and 
Springing  and  Shifting  Uses  differ  only  from  the  analogous 
trust,  in  the  quality  of  the  estate  or  interest  capable  of 
being  created  by  them,  respectively:  it  follows,  therefore, 
that  whatever  modification  of  right  in  property  may  be 
made  the  subject  of  the  former  class  of  limitations,  is 
equally  susceptible  of  transfer  and.  settlement  through  the 
medium  of  trusts ;  and  that,  in  regard  both  to  the  nature 
and  extent  of  the  limitations  which  may  be  created  by  each, 
the  limits  imposed  by  law  are  correlative  and  coextensive. 

The  limitations,  of  which  mention  has  here  been  made, 
are  frequently  termed  Executory  trusts;  and  not  impro- 
perly, as  their  operation  is  to  create  future  equitable 
interests  in  property,  resembling  Springing  and  Shifting 
Uses,  and  Executory  devises  and  bequests;  whose  generic 
description  is,  Executory  Imitation  ;  as  contra-distinguished 
from  gifts  taking  effect  by  way  of  remainder.  But  the 
use  of  the  term,  Executory  trust,  has  been  avoided,  because 
occasion  will  hereafter  arise  for  reference  to  a  particular 
class  of  trusts,  known  as  trusts  executory,  of  a  character 
entirely  different  from  those  we  have  been  considering,  and 
in  reference  to  which,  therefore,  a  confusion  of  terms  is 
undesirable. 
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CHAPTER  DL 

COMPARATIVE    VIEW   OF   SPRINGING,   SHIFTING,   AND   FUTURE 

USES,  AND  EXECUTORY  DEVISES. 

There  is  a  very  extensive  analogy,  in  point  of  principle, 
between  Springing  and  Shifting  Uses  and  Executory  de- 
vises. Executory  bequests  are  not  here  mentioned,  because 
as  they  affect  only  personal  property,  and  Uses  relate  only 
to  real  estates,  no  analogy  can  exist  between  any  form  or 
modification  of  Uses  and  limitations  by  way  of  Executory 
bequest  Nor  are  Future  trusts  included  in  the  subjects  of 
this  analogy,  since  there  are  limitations  which  cannot  be 
substantiated  as  Springing  and  Shifting  Uses,  but  which 
would  be  perfectly  valid,  if  created  by  way  of  trust,  or  out 
of  an  equitable  estate  or  interest 

Every  kind  of  disposition  which  may  be  effected  by  way  All  limitations 

,  .  which  may  be 

of  U$0  in  a  deed,  may  be  effected  to  an  equal  (and,  as  we  created  in 
shall  presently  see,  even  greater)  extent,  by  a  direct  devise  ^  sprinting' 
of  the  land  itself,  (c)    Nor  is  the  case  varied,  if  the  limita-  •»<*  SWrfm* 

x  •  Use,  are 

tions  in  the  will  be  through  the  medium  of  Uses,  because,  equally  allow- 
although  it  be  doubtful  whether  those  Uses  can  be  said  to  be  undeTthe  * 
strictly  executed  by  the  statute  27  H.  8,  the  construction  jj^™^ 
of  the  will  is  guided  by  the  intention  of  the  testator,  and  the  derise. 
mere  interposition  of  a  Use  will  make  no  difference.     The  Beaton*  of  the 
distinction   in  name,  therefore,  between  these  limitations  aSUnee  be- 
arises  from  two  causes : — First,  because  the  limitations  in  S^^?6 
a  will  are  not  necessarily  (nor  even  generally)  created  by 

(«)  Hayes  Coot.  107. 
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Their  chief 
resemblance 
consists  in  in 


entire 
gard  of  the 
strict  rales  of 
the  Common 
law. 


A  superior 
favor  shewn 
to  Executory 
devises. 


means  of  Uses,  executed  or  unexecuted;  and,  secondly, 
because  it  is  questionable,  whether  Uses  limited  in  a  will 
are  within  the  operation  of  the  Statute  of  Uses. 

Springing  and  Shifting  Uses  and  Executory  devises 
resemble  each  other  in  nothing  more,  than  in  their  mutual 
disregard  of  all  the  rules  of  the  Common  law  regulating  the 
limitation  of  estates.  By  way  of  Springing  Use,  we  have 
seen,  (d)  a  freehold  in  futuro  may  be  created  to  arise,  either 
at  a  fixed  period,  or  on  the  happening  of  a  specified  contin- 
gency. This  also  may  be  effected  in  wills,  through  the 
medium  of  Executory  devises.  By  way  of  Shifting  Use,  a 
previous  fee-simple  may  be  limited  to  determine,  and 
another  fee-simple  substituted  in  its  place,  at  any  future 
period ;  and  this  is  allowable,  also,  in  Executory  devise*  By 
Shifting  Use,  likewise,  an  estate  of  freehold  may  be  deter- 
mined, and  a  future  Use  limited  to  take  effect,  on  the 
happening  of  a  specified  event,  before  the  regular  and 
natural  expiration  of  the  first  estate.  This  is  a  mode  of 
limitation  admitted,  too,  under  the  law  of  Executory  devise. 

But  the  Courts  of  Common  law  have  evinced  much 
greater  favor  towards  Executory  devises  than  Springing 
and  Shifting  Uses.  Whether  that  partiality  originated  in  the 
generous  presumption,  that  a  man's  last  will  is  made  when 
he  is  inept  consilii,  and  that,  therefore,  a  more  limited  con- 
struction ought  to  be  put  upon  his  dispositions,  we  will  not 
stop  to  inquire.  Neither  will  it  much  profit  us  to  examine, 
whether  the  greater  rigor  and  strictness  with  which 
Springing  and  Shifting  Uses  are  regarded,  be  caused  by  a 
secret  repentance  for  deviation  from  the  simplicity  of  the 
Common  law,  in  the  construction  of  instruments  inter  root; 
in  regard  to  which,  conformity  to  old  rules  and  principles 
may  be  more  reasonably  required. 

These  observations  premised,  we  will  proceed  to  inquire, 
wherein  the  rules  applicable  to  these  various  kinds  of  Exe- 
cutory limitations  agree,  and  wherein  they  differ. 

(d)  Fid*  tupra,  p.  57,  et  seq. 
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1.  Id  putting  a  construction  upon  a  series  of  limitations  l.  Springing 
by  way  of  Use,  as  it  has  been  well  said,  (e)  the  test  to  be  ijsL  differ* 
applied,  is  conformity  or  non-conformity  to  the  rules  of  the  fr®"?  Executory 
Common  law,  and  the  result  of  the  application  of  that  test  contingent 
varies  according  as  the  limitations  are  shaped  aa  remainders,  either  alter 
in  which  form  they  obey  the  rules  of  the  Common  law;  JJSes^br 
or  are  shaped  as  Executory  use*,  in  which  form,  their  legal  ?""» or  after 
operation  under  the  Statute  of  Uses,  is  measured  by  the  tkmofaprior 
equitable  standard  of  Uses  before  the  statute.     Thus,  as  we  u^ofa 
have  before  seen,  (/)  all  future  Uses  limited  by  way  of  re-  J^Jri/6"0*1* 
xnainder  after  an  estate  previously  limited  are  subject  to  the  ***»  P"»» 
rules  of  the  Common  law,  and,  therefore,  liable  to  failure  or  ~   ' 
destruction,  if  the  previous  estate  be  not  sufficient  to  support 
them,  or  determine  before  they  can  take  effect  in  pos- 
session, (y)  This  doctrine  holds  equally,  although  the  conse- 
quence of  not  construing  the  future  limitation  as  a  Springing 
Use,  be,  that  it  is  actually  void  in  its  creation,  if  not  so 
considered.     Hence,  if  land  be  conveyed  to  the  use  of  A. 
for  twenty  years,  remainder  to  the  use  of  the  heirs  of  J.  S. ; 
this  contingent  Use,  being  unsupported  by  an  estate  of  free- 
hold, is  void  in  its  very  creation,  under  the  well-known 
rule  of  the  Common  law,  in  regard  to  the  estate  necessary 
to  support  a  contingent  remainder,  and  will  not  be  admitted 
as  a  Springing  Use.  (A)    And,  so,  if  realty  were  limited  to 
the  use  of  A.  for  life,  and  after  his  decease  and  one  day,  to 
B. ;  the  future  Use,  not  being  capable  of  vesting  in  pos- 
session eo  tnttanti  of  the  determination  of  the  prior  estate, 
is  void  as  a  remainder,  and  at  the  same  time  not  allowed  as 
a  Springing  Use.  (*)    In  each  of  these  cases,  if  the  ulterior 
limitation  were  not  preceded  by  a  prior  estate,  it  would  be 
good  as  a  Springing  Use  to  arise  on  the  event  specified ; 

(e)  Hayes  Conv.   105.     And  see  Tr.  165,  note. 

Bugd.  Gilb.  Uses  andTr.  176,  note.  (A)  Adam$   r.    Savagt,  2    Raym. 

1  Prest.  Abet.  129.  855.    2  Salk.  680.    RawUyy.  HoU 

(/)   Vide  supra,  p.  56.  land,  22  Vin.  Abr.  189,  pi.  11. 

(g)  Carwardine  v.  Carwardine,  F.  (t)  Sugd.  Gilb.  Uses  and  Tr.  167, 

G.  R.  388.    Sugd.  Gilb.  Uses  and  note,  and  176,  note.     F.  C.  R.  398. 
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but,  being  limited  by  way  of  remainder  after  a  preceding 
estate,  it  is  bound  by  the  rules  of  Common  law,  which 
render  it  void  ab  initio,  (k)  Or  if  the  future  Use  were 
limited  in  defeasance  or  derogation  of  the  previous  par- 
ticular-estate, it  would  be  a  valid  Shifting  Use ;  but  in  each 
of  the  cases  put,  as  it  is  to  await  the  regular  determination 
of  the  prior  estate,  and  is  intended  to  take  effect  as  a  re- 
mainder, it  must  stand  or  fall  as  a  contingent  Use  in  re- 
mainder, and,  therefore,  entirely  fails. 

Mr.  Sanders,  in  his  Essay  on  Uses  and  Trusts,  (/)  observes 
upon  the  cases  of  Adams  v.  Savage,  and  Rowley  v.  Holland, 
cited  in  the  margin,  (and  which  afford  instances  of  the 
former  of  the  two  kinds  of  limitation  now  under  consider- 
ation) that  there  does  not  appear  to  be  any  satisfactory 
reason,  why  the  ulterior  contingent  limitation  after  the 
preceding  term  for  years  should  not  be  supported  as  a 
Springing  Use,  and  endeavours  to  explain  away  the  decisions 
in  those  cases,  by  the  suggestion,  that  at  the  time  they  were 
decided,  the  events  on  which  the  ulterior  limitations  were 
to  arise,  were  too  remote  in  point  of  perpetuity.  Serjeant 
Hilly  also,  in  a  MS.  note  on  Adams  v.  Savage,  (m)  makes  a 
query  to  the  like  effect.  This  suggestion,  however,  is  pre- 
cluded by  the  fact,  that  the  Use  undisposed  of,  and  which 
(if  any)  would  result  to  the  grantor,  was  no  more  than  an 
estate  of  freehold,  and,  of  course,  in  order  to  an  ulterior 
limitation  taking  effect  as  a  Springing  Use,  the  Use  which 
results  must  be  a  fee,  and  not  an  estate  of  freehold  only, 
•  which  would  admit  of  and  even  necessitate  the  construction 
of  the  subsequent  limitations  operating  as  remainders.  It 
is  observable,  also,  that  Mr.  Preston  (n)  assumes  it,  as  settled 
law,  that  as  well  in  the  case  of  a  limitation  for  a  term 
of  years,  with  a  future  contingent  Use  by  way  of  remainder, 
as  in  the  case  of  a  limitation  for  life,  with  a  future  Use  after 

(A)  Sag.  Pow.29.    F.C.  R.  284.  (»)  1  Essay  on  Ab*.  114,  130, 

(0  Vol.  l,p.  142.  131. 

(*»)  Stated  in  1  Sand.  Uses,  143. 
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the  determination  of  the  life-estate,  with  a  further  inter- 
vening period  of  a  day  or  the  like,  the  ulterior  limitations 
are  valid  as  Springing  Uses,  because  they  cannot  be  good 
consistently  with  the  law  respecting  remainders.  In  the 
former,  we  have  seen  that  the  learned  writer  is  opposed  by 
decided  cases ;  in  the  latter,  the  rules  generally  laid  down, 
the  tendency  of  the  Courts,  and  the  observations  of  several 
ancient  authors,  equally  point  to  a  different  doctrine.  In 
both  these  cases,  the  Courts  have  denied  to  Springing  Uses 
the  favor  which  is  extended  to  Executory  devises :  the 
ulterior  limitation  in  both  being  clearly  valid  in  a  Will  by 
way  of  Executory  devise,  (o)  Thus,  (p)  where  a  testator 
seised  in  fee  devised  to  trustees  for  500  years,  remainder  to 
the  first  and  other  sons  of  B.  in  tail,  (B.  having  no  son  at 
the  rime  of  the  testator's  death)  remainder  in  fee,  it  was 
held,  that  the  limitation  to  the  first  son  of  B.  was  a  good 
Executory  devise,  and  that  the  freehold  descended  to  the 
heir  at  law  until  the  birth  of  a  son  of  B.,  or  his  death  with- 
out such  a  son.  And,  so,  (as  to  the  second  of  the  above 
supposed  cases)  there  is  no  question  that  wherever  the  pre- 
cedent estate  is  necessarily  determinable  before  the  taking 
effect  of  the  ulterior  limitation,  the  latter  will  be  construed  an 
Executory  devise,  (q)  The  will  may  give  a  preceding  estate 
of  freehold,  capable,  in  its  awn  nature,  of  supporting  a  con- 
tingent remainder;  yet,  if  the  ulterior  limitation  want 
that  connection  with  it,  necessary  to  constitute  it  a  remain- 
der, it  can  only  be  good  as  an  Executory  devise,  (r) 

Before  dismissing  this  point,  it  may  be  proper  to  observe,  Om  raoeption 
that  the  rule,  that  contingent  Uses  by  way  of  remainder  J^uuinff  «». 
must  be  governed  by  the  rules  of  the  Common  law,  is  |)B^3fiJ. 
subject  to  one  exception.     It  is,  that,  when  a  use  is  limited  mainder  to 
in  contingency  to  several  persons  who  do  not  all  become  n^  of  the 

Common  law. 

<©)  Sugd.  Gift.  Utet  and  Tr.  168,  9157. 
note.     1  Sand.  Uaat,  149.  (*)  1  Jvm.  Will*.  779,  780. 

( j>)  Gort  r.  Gw,  2  P.  Wma.  28.  (r)  F.  C.  R.  398. 

And  aee  Harris  r.  Bane*  4  Burr. 
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capable  of  taking  at  the  same  time,  they  may  succeed  jointly, 
notwithstanding  the  different  times  of  vesting ;  although,  at 
the  Common  law,  unity  of  time  is  essential  to  an  estate  by 
joint-tenancy.  («) 

2.  Swinging  2.  The  next  point  in  which  Springing  and  Shifting  Uses 
Uses  mutate  differ  from  Executory  devises,  is  almost  implied  in  the  very 
niied  oat  of  a   names  of  those  limitations  themselves.    Whenever  Uses  are 

proper  seisin, 

either  created  created  by  assurances  operating  by  way  of  transmutation 
or  already  ex-  of  possession,  as  a  feoffment,  or  lease  and  release,  two  things 
wt^lLec^  ape  necessary,  in  order  to  those  Uses  being  executed  by  the 
tory  devisee.  Statute  of  Uses ;  viz.,  first,  a  sufficient  estate  must  be  con- 
veyed, according  to  the  rules  of  the  Common  law,  (t)  to 
serve  or  answer  the  Uses  to  be  limited ;  and,  secondly,  the 
Uses  must  be  raised  out  of  the  seisin  created  by  the  con- 
veyance. («)  Without  compliance  with  these  requisites,  the 
limitations  will  either  be  altogether  void,  or  raise  mere  trusts 
in  equity.  An  Executory  devise,  as  is  manifest  from  what 
has  been  before  said,  escapes  the  observance  of  either  of 
these  formalities,  nor  is  any  other,  necessary  to  the  validity 
of  an  Executory  devise,  if  the  intention  be  manifest,  and 
the  will  legally  executed.  As  regards  assurances  not  ope- 
rating by  transmutation  of  possession  (covenant  to  stand 
seised,  and  bargain  and  sale,)  the  Uses  are  raised  on  the 
seisin  of  the  covenantor  or  bargainor,  and  the  assurance 
itself  passes  a  Use,  and,  therefore,  the  two  requisites  men- 
tioned are  inapplicable,  because  the  observance  of  them  is 
necessarily  implied  in  the  nature  of  the  assurance. 

3.  Further  <Hs-  3.  A  further  distinction  between  Springing  and  Shifting 
doctrine  of        Uses  and  Executory  devises  will  be  taken  by  those  who 

(«)  F.  C.  R.  312,  et  seq.  Burt.  See  Rot  ▼.   Trammer,  2  Wilt.  75 ; 

Hem.  Comp.  286.  PidvtyKp.  118.  Edmomda  v.  Booth,  Yehr.  31  ;  Sngd. 

(»)  Therefore,  a  conveyance  of  the  Gilb.  Uses  and  Tr.    163,  note  ;  1 

freehold  commencing  in  firturo,  on  Sand.  Uses.  137. 

which  the  Uses  are  raised,  is  bad,  and  («)  Pub  sepro,  p.  61.  Sugd.  Glib, 

the  Uses  will  fail.     The  seisin  must  Uses  and  Tr.   163,  note.      1  Sand, 

be  a  present  one:  the   U$es  can  be  Uses,  137. 
limited   according  to  the  intention. 
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affirm  the  doctrine  of  scintilla  juris,  or  the  necessity  of  a  sdntiUajuru 

bo  true* 

possibility  of  seisin  remaining  in  the  feoffees  or  releasees  to 
Uses,  to  serve  all  future  Uses,  as  they  arise.  The  conse- 
quence of  that  doctrine  is,  that,  if  the  possibility  of  entry  or 
scintilla  juris  of  the  feoffees  or  releasees  be  destroyed  or 
disturbed,  as  well  as  the  other  preceding  estates,  there  being 
then  no  seisin  to  the  contingent  Use  when  the  event  happens 
on  which  it  is  limited,  it  can  never  arise,  unless  such  possi- 
bility of  entry  be  revested,  by  the  actual  entry  of  some  of 
the  persons  entitled  to  the  preceding  particular-estates,  or 
of  the  feoffees  or  releasees,  or  their  heirs.  The  shallow 
reasoning  on  which  this  subtle  doctrine  is  grounded,  has 
induced  most  modern  writers  to  deny  its  existence  as  a  rule 
of  law,  altogether*  An  argument  from  analogy  may  be  Bat  it  is  not ; 
adduced.  It  is  well  established  that  a  right  of  entry  is 
sufficient  to  support  a  contingent  remainder  at  Common 
law ;  (v)  and  why,  therefore,  if  future  or  contingent  Uses 
limited  after  preceding  estates  be  suspended  or  divested, 
should  there  be  any  necessity  for  an  actual  entry,  such  as 
that  before  referred  to,  in  order  to  revest  either  the  possi- 
bility of  seisin,  or  the  actual  seisin  of  the  feoffees  or  re- 
leasees, and  thereby  to  enable  the  statute  to  transfer  the 
possession  to  the  contingent  Uses  as  they  arise  ?  (w)  But 
a  further  important  consequence  ensues  from  this  doctrine, 
in  reference  to  the  raising  future  Uses ;  viz.,  that  if  there 
be  no  right  of  entry  left  in  any  preceding  vested  estates  (in 
which  case  the  feoffees  or  releasees,  it  is  said,  must  enter), 
or,  there  being  such,  the  entry  is  not  made ;  and  the  feoffees 
or  releasees  should  bar  their  own  right  of  entry  upon  such 
an  occasion,  by  feoffment,  release,  or  otherwise ;  the  future 
Uses  in  such  a  case  can  never  be  executed,  for  want  of  a 
seisin  in  the  feoffees  or  releasees  out  of  which  they  may 
arise,  (x)  The  practical  disregard,  however,  of  this  and 
every  other  consequence  of  the  doctrine  in  question,  is  its 

(•)  Ardur'%  cue,  1  Rep.  67  a.  (w)  F.  C.  R.  300,  801. 

And  tee  ib.  136  b;  F.  C.  R.  286.  (x)  IbkL  296. 
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4.  A  limita- 
tion by  deed 
originally  made 
as  a  remainder 
most  stand  or 
mil  as  such ; 
but  a  limitation 
by  will  in- 
tended as  a 
remainder,  may 
subsequently 
take  effect  as 
an  Executory 
devise. 


surest  refutation,  although  the  theoretically  speculative  have 
indulged  in  much  argumentation  on  its  merits.  When 
once,  therefore,  it  is  ascertained,  that  a  sufficient  and  valid 
seisin  is  created,  out  of  which  to  raise  the  future  Uses,  all 
difference  between  Springing  and  Shifting  Uses  and  Exe- 
cutory devises,  ceases;  and  the  Uses  will  take  effect  accord- 
ing to  their  original  limitation,  without  regard  to  the  acts 
of  the  owners  of  preceding  estates,  or  of  the  feoffees  or 
releasees,  in  the  same  manner  as  if  the  creation  of  any 
seisin  at  all  were  unnecessary,  (y) 

4.  A  fourth  difference  in  favor  of  Executory  devises,  is, 
in  the  rule  by  which  the  nature  and  ultimate  operation  of  a 
limitation  (either  by  way  of  use  or  devise)  is  fixed.  In  the 
case  of  a  future  use,  if  its  place  in  the  series  of  limitations 
indicates,  that  its  inceptive  operation  is  that  of  a  remainder, 
no  subsequent  alteration  of  circumstances  will  convert  it  into 
a  Springing  Use,  or  enable  it  to  stand  or  fall  otherwise  than 
as  a  remainder.  In  the  case  of  a  limitation  by  will,  origi- 
nally, and  on  the  face  of  it,  in  the  nature  of  a  remainder, 
such  a  change  of  circumstances  in  the  testator' 9  lifetime  as 
would  invalidate  the  limitation  in  question  in  the  character 
of  a  remainder,  will  allow  of  its  becoming  an  Executory 
devise,  and  taking  effect  or  failing,  accordingly.  (*)     Thus, 


(y)  The  following  argument,  from 
probable  consequences,  has  been  urged 
in  support  of  the  scintilla  doctrine  :— 
"  If  the  judges  had  not  admitted  this 
doctrine,  they  must  hare  allowed  the 
seism  of  the  last  cestui  que  uee  to  hare 
been  sufficient  to  support  a  contingent 
Use,  when  it  came  in  esse,  which  would 
be  raising  a  use  upon  a  use ;  or  else 
they  must  hare  determined  that  the 
lands  should  remain  for  erer  liable  to 
the  Uses  to  which  it  was  conveyed, 
into  whose  hands  soever,  it  might 
come ;  which  would  be  a  bar  to  th$frtt 
alternation  of  property,  and  might  tend 
to  create  a  perpetuity.  2  Cru.  Dig. 
348.     In  reply  to  this,  it  is  to  be  ob- 


served, that  the  freedom  of  a  limitation 
from  a  destructibility,  which  would  he 
tortious,  (as  in  the  case  supposed)  can 
never  make  it  tend  to  a  perpetuity,  if 
not,  of  itself,  having  that  tendency ; 
as  the  law  never  regards  the  possibility 
of  wrongful  acts  as  affiwding  any  ar- 
gument either  in  favor  of  or  against 
the  validity  of  a  gift,  in  point  of  re- 
moteness. If  the  Uses  are  void,  as 
tending  to  a  perpetuity,  the  invalidity 
arises  from  no  such  merely  extrinsic 
consideration  as  that  of  their  not  being 
within  the  scope  of  a  supposed  tortious 
act 
(z)  F.C.  R.  524.     1  Jarm.  Willi. 

78a. 


ciiap.  rx.]        tjots  and  executory  devises.  113 

in  the  former  case,  if  land  be  limited  to  the  use  of  A.  for 
life,  and  after  his  and  B.'s  decease,  to  C. ;  and  A.  die 
(whether  immediately  after  the  execution  of  the  deed  or 
otherwise)  living  B. ;  C.'s  remainder  will  fail,  and  hot  be 
supported,  by  being  construed  as  a  Springing  Use.  But  if 
a  devise  be  made  to  A.  for  life,  and  after  his  decease,  to  the 
heirs  of  J.  S. ;  and  A.  die  in  the  testator's  lifetime,  J.  S.  being 
also  alive ;  the  limitation  to  the  heirs  of  J.  S.  will  be  pre* 
served  as  an  Executory  devise,  although  it  would  fail  as  a 
remainder;  or,  in  other  words,  the  subsequent  limitation, 
if  the  contingency  has  not  then  happened,  will,  at  the  tes- 
tator's death,  be  in  the  same  condition,  as  if  it  had  been 
originally  limited  without  any  preceding  freehold,  (a) 

5.  Another  rule  applicable  to  some  classes  of  the  future  5.  whenever 
limitations  under  consideration  is  one  which  binds  Springing  •  future  ll™!: 

r      °  ^  tation  may  take 

■and  Shifting  Uses  and  Executory  devises,  alike ;  and  one,  effect  as  a 

too,  which,  in  the  language  of  Lord  Kenyon,  (b)  has  uni*  cannot  be*  con- 

formly  prevailed  without  any  exception  to  the  contrary,  ^n^uror 

It  is,  that  whenever  a  future  interest  in  land  is  so  limited  Shifting  Use, 

or  Executory 

or  devised,  as  that  it  may  take  effect  as  a  remainder,  either  devise, 
vested  or  contingent,  it  shall  never  be  construed  to  be  a 
Springing  or  Shifting  Use  or  Executory  devise,  (c)  Thus, 
if  land  be  limited  in  use,  or  devised,  to  A*  for  life,  and  after 
the  decease  of  A.  and  B.,  to  C.  in  fee ;  this  is  a  contingent 
remainder  to  C,  and  the  limitation  shall  not  be  supported 


(a)  Doe  v.  Carteton,  1  Wils.  225.  moreover,  which  would  have  been  too 

Hopkins  v.  Hopkins,  1  Atk.  581.   C  remote  for  the  creation  of  an  Execu* 

Temp.   Talb.  44.    Doe  d.  Scott  v.  tory  devise,  at  the  date  of  the  will. 

Roach,  5  Man.  &  Selw.  482.     And  See  Doe  d.  Scott  v.  Boaeh,  supra. 

this  rule  holds,  although  the  incep-  (6)  In  Doe  v.  Morgan,  3  T.  R. 

the  operation  of  the  ulterior  gift  as  a  763. 

remainder  is  the  consequence  of  a  rule  (c)  Purefog  v.   Sogers,  2  Saund. 

of  construction  applicable  to  the  limi-  380.     Carwardine  v.  Carwardine,  ubi 

tation ;  and  although  the  event  con-  supra.     Doe  v.  Morgan,  ubi  supra, 

templated  by  the  will,  and  provision  F.  C.  R.  386—395.     1  Prest  Abst 

for  which  raises  the  construction  in  190..  Sugd.  Gilb.  Uses  and  Tr.  171, 

question,  be  the  very  event  which  hap-  1 72, 
pens  in  the  testator's  life,  and  one, 


i^^«^^B«iV«*IBwi"«iHpai^HMni 
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as  a  Springing  Use  or  Executory  devise,  in  the  event  of  A.'s 
decease  in  the  lifetime  of  B.,  which  will  prevent  its  taking 
effect  as  a  remainder.  (J) 

So,  if  a  limitation  or  devise  be  made  to  A.  for  twenty 
years,  if  he  shall  so  long  live,  and  after  his  decease,  to  B. ;  B. 
has  a  contingent  remainder,  which  will  fail  in  the  event  of 
the  expiration  of  the  term  in  A.'s  lifetime.  Or,  again,  if  a 
person  limit  or  devise  property  to  A.  and  B.,  for  their  joint 
lives,  or  to  C,  for  the  joint  lives  of  A.  and  B.,  and  after  the 
decease  of  both  A.  and  B.,  to  D. ;  D.  takes  a  contingent 
remainder,  which  will  fail,  unless  in  the  most  improbable 
event  of  the  simultaneous  extinction  of  both  the  cestui*  que 
vies. 

There  is,  also,  another  case,  of  very  frequent  occurrence, 
in  which  the  application  of  this  rule  is  strikingly' manifest 
Where  there  is  a  limitation-over  after  a  preceding  gift  to  a 
person  and  his  heirs,  and  there  are  words  in  the  will  by 
which  the  limitation  to  the  heirs  can  be  restrained  to  mean 
heirs  of  the  body  only,  the  first  estate  will  be  construed  to 
be  an  estate-tail,  and  the  limitation-over,  a  remainder* 
Thus,  if  land  be  given  to  A.  and  his  heirs,  provided  that  if 
he  die  without  heirs  of  his  body,  it  shall  be  to  B.  in  ffe. 
There,  the  limitation-over  manifests,  that  the  persons  in- 
tended in  the  gift  to  A.  and  his  heirs,  were  A.  and  his  issue, 
and  that  in  case  of  failure  of  such  issue,  B.  should  take. 
Both  these  purposes  are  served  by  restraining  the  word 
"  heirs  "  to  mean  "  heirs  of  the  body ;"  and,  so,  raising  an 
estate-tail  in  A.,  with  a  remainder  in  fee  thereon  to  B. ; 
which  is  the  legal  construction  put  upon  the  limitation.  In 
a  deed,  this  alteration  of  an  express  limitation  in  favor  of 
intention  is  not  admitted  to  the  same  extent  as  in  wills  (as 
will  be  seen  more  at  large  hereafter) ;  (e)  but  in  the  case 
put,  the  construction  in  question  obtains  equally  in  both 
classes  of  instruments. 

(<Q  l  Prest  Abtt.  130.  Sogd.Oilb.  (<)  VuU  infra,  cap.  16, 

Uses  and  TV.  172. 
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6.  We  have  before  seen,  (J)  that  it  has  been  a  matter  of  6.  Doubtful, 
controversy,  whether  limitations  by  way  of  Springing  and  Springing  and 
Shifting  Use  (not  being  Powers  of  revocation  and  new  ap-  ^J^jJ*  j^L 
pointment  merely,)  are  allowable  in  surrenders  of  customary  »  copyhold 

111  11  !«•  surrenders;  but 

or  copyhold  estates ;  and  that,  perhaps,  the  point  cannot  certain,  that 
even  yet  be  considered,  as  other  than  a  vexata  qwestio,  b^^s^ec*7 
although  there  is  the  strongest  probability  of  its  being,  of  anExecu- 
detennined  in  the  affirmative.  No  such  doubt  has  ever 
attached  to  the  validity  of  Executory  devises  of  copyhold, 
estates,  which  are  allowed  in  the  same  manner,  and  to  the 
same  extent,  as  in  the  case  of  freeholds,  (g)  The  great 
inconsistency  of  allowing  limitations  of  copyholds  in  last 
wills,  similar  to  Springing  and  Shifting  Uses,  and  rejecting 
such  limitations  in  surrenders,  is  apparent  How  did  all 
devises  of  copyhold  lands,  prior  to  the  recent  statute,  1  Vict* 
c.  26,  take  effect  ?  By  virtue  of  the  power  conferred  by  the 
Statutes  of  Wills?  Certainly  not:  for  those  statutes  only 
extended  to  lands  held  by  knight-service  and  in  socage* 
How  then  was  a  testamentary  power  acquired?  Only  upon, 
the  principle  of  a  surrender,  to  the  Uses  declared  by  the  copy- 
holder's will,  and  of  his  will  operating  as  a  declaration  of 
the  Uses  of  such  surrender.  The  testamentary  disposition 
of  copyholds  bore  no  affinity  to  the  statutory  devise  of  free- 
holds, and  more  nearly  resembled  the  devise  of  a  Use  prior 
to  the  statute,  27  Hen.  8 ;  which  operated  as  a  direction, 
by  cestui  que  use9  to  the  party  having  the  legal  estate,  to 
stand  seised  to  the  use  of  the  testamentary  nominee.  Since, 
then,  limitations  in  wills  of  copyhold  estates,  resembling 
Executory  devises  of  freeholds,  have  never  been  questioned,, 
how  comes  it  that  there  should  be  any  doubt  as  to  the 
validity  of  Springing  and  flhifring  Uses  in  surrenders  inter 
vivos  i  It  may,  perhaps,  be  matter  for  consideration,  whether 
even  in  wi Us  of  copyholds,  such  limitations  ought,  on  strict 

(/)  P«fc  supra,  p.  64,  et  §eq .  8.  C.  subnon.  ffikoeker,  Hammond, 

(?)  Brian  v.  Cawsin,  3  Leo.  115.       cited  3  Rep.  20  b. 
WUloek  y.  Hammond,  Cro.  Elk.  204 ; 

i  2 
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principle,  to  be  admitted,  recollecting  that  such  wills  are 
but  declarations  of  Uses.  But,  having  been  admitted,  no 
reason  can  be  assigned  for  restricting  them  to  wills  only. 
Nor  is  this  argument  affected  by  the  statute  55  Geo.  3, 
which  dispensed  with  the  necessity  of  an  actual  surrender 
to  the  use  of  a  will ;  for  the  principle  on  which  the  operation 
of  a  will  of  copyhold  lands  was  grounded,  remained  the 
same  after,  as  before,  the  statute ;  the  statute  in  all  cases 
supplying  the  surrender.  But  it  is  admitted,  that  as  to  all 
wills  governed  by  the  provisions  of  statute,  1  Vict,  c  26,  the 
analogy  between  them  and  surrenders  inter  vivos,  fails ;  a 
direct  testamentary  power  over  copyhold  property  being  con- 
ferred by  that  act,  independently  of  the  existence,  or  pre- 
sumptive existence,  of  a  previous  surrender.  But  the  in- 
creased facility  of  testamentary  disposition  cannot  diminish 
the  force  of  the  aigument  derived  from  a  long-existing  and 
well-ascertained  analogy  between  the  different  modes  of  alie- 
nation of  copyhold  estates.  Until,  however,  a  precise  adjudi- 
cation shall  have  decided  the  point,  the  validity  of  Springing 
and  Shifting  Uses  in  surrenders  of  copyhold  estates  must  be 
considered  doubtful:  and,  therefore,  a  further  difference  must 
be  noted,  between  such  limitations  and  Executory  devises. 

7.  On  the  7.  When  a  Springing  or  Shifting  Use  or  Executory 
SpSoginffor  devise,  not  carrying  or  embracing  the  whole  interest,  vests, 
ot  E^utorv  e^^er  'm  possession  or  in  interest,  all  the  subsequent  Exe- 
derise  not  car-  cutory  limitations  become  remainders  expectant  upon  it, 

rywflr  the 

whole  interest,  and  their  validity  and  operation  will  be  decided  by  the  rules 

*£&*  »PPlic«ble  to  remainder  in  the  same  manner  as  if  the  pre- 

tak,ta1aoB  ceding  Executory  limitation  had  been  originally  created  as 

remainders.  an  immediate  particular-estate,  and  the  subsequent  limita- 
tions, as  proper  remainders  to  take  effect  after  it. 

8.  On  the  8.  Closely  allied  with  the  preceding  rule,  is  another,  to 
the  oontin-  the  effect,  that  immediately  the  contingency,  on  which  the 
wMcli  an  Exe-  fQture  interest  is  limited  to  arise,  happens,  it  shall  (if  so 
cutory  limK  capable  with  reference  to  the  quality  and  nature  of  the  pre- 

tation  depends,  .  *         *  * 

it  will,  if  ceding  estates,)  be  construed  to  be,  and  take  effect  as,  4 
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remainder;  and  no  subsequent  accident  will  make  it  enure  possible,  take 

nlaCC  aa  a 

as  a  Springing  or  Shifting  Use  or  Executory  devise :  and  it  remainder,  and 
will,  of  course,  like  a  strict  contingent  Use,  be  subject  to  all  JJjJJ^ faU 
the  rules  governing  remainders  at  Common  law.  (A) 
.    9.  It  is,  further,  a  well-established  rule,  that  when  one  9.  All  limita- 

i-     •*.  A-  •.!_       •  i_  '   j  A  /•  A  tions  subject 

limitation,  either  in  use  or  by  devise,  is  executory  or  future,  to  one  which  b 
all  subsequent  limitations  must  be  so  likewise,  until  the  &)8^^^tory. 
time  comes  for  the  first  estate  to  vest  or  fail,  when  all  the 
limitations  to  persons  in  esse  and  ascertained  may  vest,  and 
no  longer  continue  executory  or  future,  ($) 

10.  A  limitation  after  a  previous  Future  Use  or  Exe~  10.  Limita. 
cutory  devise,  not  carrying  the  whole  interest,  may  be  good,  Executory 
either  as  a  remainder  expectant  upon,  or  as  an  alternative  ^^^^q 
Future  Use  or  Executory  devise  to  take  effect  in  case  of  wbo'e  1inteJ?rt 

.  #  may  take  effect, 

the  failure  of,  the  preceding  Executory  limitation,  at  the  either  as  a 
time  originally  appointed  for  it  to  arise,  (k)  As,  if  limita-  ^  alternate 
tions  be  made  to  A.  in  fee,  provided  that  if  he  die  under  limitation 
twenty-one,  then  to  the  heirs  of  his  body,  and,  if  there  be 
none  such,  to  B.  and  the  heirs  of  his  body.  Here,  if  A. 
die  under  twenty-one,  leaving  issue,  such  issue  will  take 
estates-tail,  with  a  vested  remainder  to  B.  in  tail ;  and  if  A 
die  under  twenty-one,  without  issue,  then  B.  will  take  an 
immediate  estate-tail  by  way  of  Shifting  Use,  or  Executory 
devise.  During  the  minority  of  A.,  the  nature  of  the  limi- 
tation to  B.  and  the  heirs  of  his  body  is  undecided,  inde- 
pendently of  the  possibility,  that  both  it  and  the  limitation 
to  the  heirs  of  the  body  of  A.  may  be  defeated,  by  A.'s  at- 
tainment of  the  required  age.  Immediately  on  A.'a  death, 
under  that  age,  the  ulterior  limitation  either  takes  effect  in 
possession,  as  a  Shifting  Use  or  Executory  devise,  or  vests 
in  interest  as  a  remainder,  expectant  on  the  estate-tail  in  the 
issue  of  A. 

Where  the  first  Executory  limitation  comprises  the  whole  But  if  first 


(A)  Sugd.  Gilb.  Uses  and  Tr.  177.  (A)  Doe  v.  FoNcram,  Dougl.  487. 

(t)  2  Prest.  Abst.  155.  F*  C.  R,  506. 
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Executory        fee,  a  subsequent  limitation  engrafted  upon  it,  can  only 

embraces  haxe  effect  as  an  alternative  Springing  or  Shifting  use,  or 

s^^uent"*'   Executory  devise,  to  vest  in  case  of  the  failure  of  the  one 

lhnit»^°ng»*  first  limited,  at  the  time  originally  appointed  for  it  to  vest. 

as  a  remainder.  Thus,  if  land  be  limited  or  devised  after  seven  years,  to  A. 

in  fee,  provided  that  if  he  be  then  dead,  or  be  not  then 

married,  to  B.  in  fee.    In  this  case,  if  A.  survive  the  seven 

years,  or  marry  in  the  meanwhile,  he  will,  of  course,  take 

the  fee,  and  B.'s  interest  will  not  arise ;  if  A.  die  within  the 

seven  years,  or  survive  the  term,  being  still  unmarried,  B. 

vrill  become  entitled,  under  the  alternative  Springing  use  or 

Executory  devise. 

Independently  of  these  alternative  Executory  limitations, 
there  may,  of  course,  be  future  gifts  contemplating  events  af- 
fecting the  person  taking  under  the  first  Executory  limitation, 
and  assuming  that  such  limitation  has  previously  vested,  or 
even  taken  effect  in  possession. 
n.  Persons  11.  Where  land  is  limited  by  way  of  Springing  or  Shift- 

jointly  under  *ng  Use  or  Executory  devise,  to  several  persons,  or  to  a  class 
?l^cut0|7  of  persons,  and  such  persons  do  not  all  become  capable  of 
though  not  all  taking  at  the  same  time ;  as  in  the  case  of  a  limitation  to 
capable* the  the  unborn  children  of  a  person  in  esse ;  they  may,  never- 
same  time.  theless,  all  take  jointly,  if  such  be  the  intention.  This  is 
impossible  at  the  Common  law,  as  has  been  before  observed. 
12.  The  in*  12.  It  was  formerly  held,  that  where  an  Executory  devise 

old  doctrine  as  or  Springing  Use  was  limited  per  verba  de  prasenti,  that  is, 
per  woo***  where  the  devisee  or  cestui  que  use  was  mentioned  as  a 
pr*$enti  and      person  in  present  existence,  and  the  commencement  of  the 

per  verba  de        *  * 

fia*ro,  upon      estate  devised  or  limited  was  not  expressly  deferred  to  a 

sEffiing  ^Jses    future  period,  the  devisee  or  cestui  que  use  must  be  a  person 

£*J*ecuto^  capable  at  the  death  of  the  deyisor,  or  the  date  of  the  deed, 

or  otherwise,  the  devise  or  limitation  would  be  void.  (I) 

(/)  F.  C    R.  532,  et  stq.     And  he  being  alive;  void;  for  it  cannot  take, 

as  to  copyholds,  also,  Lord  C.  B.  Gil-  effect  in  pratentu  as  he  would  have 

bert  says : — "  A  copyholder  surrenders  it. "     Treatise  on  Tenures,  264,  265. 
to  the  use  of  the  right  heirs  of  J.  8., 
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Thus,  where  (m)  there  was  a  devise  to  A«  for  fifty  years,  if 
he  should  so  long  live,  with  remainder  to  the  heirs  male  of 
the  body  of  A. ;  the  Court  evinced  an  inclination  to  the 
opinion,  that  the  ulterior  limitation  was  not  a  good  Executory 
devise.     And,  so,  where  (»)  there  was  a  devise  to  trustees  for 
eleven  years,  and  then  to  the  firstson  of  B.,  then  unborn,  itwas 
said,  that  the  limitation  to  the  first  son  of  B.  should  not  enure 
as  an  Executory  devise,  because  limited  per  verba  de  prce- 
senti.    In  neither  of  these  cases,  however,  was  there  any 
necessity  for  an  actual  decision  on  the  point     And,  so, 
where  (o)  there  was  a  present  limitation  of  a  use  which  the 
cestui  que  use  could  not  take  in  prtesenti,  it  was  said,  that 
the  use  should  not  arise  in  his  favour,  as  a  Springing  Use  in 
futuro;  sed  aliter,  where  it  was  future,  as  to  the  right  heirs 
of  B.,  after  his  death.     Upon  this  principle,  a  devise  to  an 
infant  en  ventre  sa  mire  was,  by  some,  deemed  void ;  (p) 
although,  on  this  point,  doubt  has  long  ceased  to  exist,  it 
being  now  undeniably  settled  that  such  a  devise  is  good,  (q) 
With  reference  to  this  supposed  distinction  between  limita- 
tions per  verba  de  prasenti,  and  per  verba  de  futuro,  it  is  ob- 
servable, that  though  supported  by  many  dicta,  it  has  never 
been  so  far  judicially  confirmed,  as  to  be  entitled  to  the 
rank  of  a  settled  rule  in  the  construction  of  limitations  by 
way  of  devise  and  future  use.    The  eloquent  author  of  the 
treatise  en  Contingent  Remainders  and  Executory  Devises 
thus  (r)  observes  upon  the  doctrine : — "  In  the  infancy  of 
Executory  devises,  before  their  limits  were  ascertained  and 
established,  and  whilst  they  were  scarcely  yet  distinguished 
from  limitations  in  conveyances  at  Common  law,  there  is 
no  wonder  that  a  distinction  of  this  nature  should  have  been 
taken,  and  that  it  should  have  prevailed  to  a  kind  of  rigid 

(«)  Goodrighi  r.  Condih,  1  Salk.  Oilb.  Uses  and  Tr.  168. 
226.  (/»)  1  Lev.  135.     F.  C.  R.  632. 

(»)  ScatUrgood  ▼.  Edgt,  1  Salk.  (?)  1    Freem.   244.      GvBhcr  r. 

229.  Wickdt,  1  Wils.  106. 

(o)  Lamb  v.  Archer,  1  Salk.  226.  (r)  P.  534. 

Com.  Dig.  tit.   Uses,  K  7.     Sugd. 
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absurdity,  in  order  to  guard  against  and  prevent  too  great  a 
freedom  and  latitude,  in  what  was  then  esteemed  an  inno- 

0 

vation  upon  the  old  Common  law ;  but  even  then,  it  seems 
to  have  been  grounded  upon  some  supposed,  or  upon  the 
want  of  some  required  evidence,  of  the  testator's  intention, 
as  appears  in  the  several  cases  put  by  the  Court  in  the 
places  above  cited,  from  Salkeld  and  Raymond?    And  the 
same  writer,  after  stating  that  a  devise  to  an  infant  en  ventre 
sa  mire  is  at  this  day  clearly  good,  thus  (*)  sums  up  his 
observations  upon  the  doctrine  in  question: — "Whatever 
force  is  to  be  allowed  to  the  distinction  between  Executory 
limitations  per  verba  de  prcesenti,  and  per  verba  de  futuro, 
it  can  only  affect  those  cases  where  there  is  not  the  least  cir- 
cumstance from  which  to  collect  the  testator's  contemplation 
or  intention  of  anything  else  than  an  immediate  devise  to 
take  effect  in  prasenti.™ 
13.  Astotb*         13.  The  last  rule  to  be  here  noticed,  in  reference  to 
and  alienability  Springing  and  Shifting  Uses  and  Executory  devises,  is,  that 
crJat«Tby        *H  Executory  estates  and  possibilities  accompanied  with  an 
Executory        interest,  which  would  be  descendible  to  the  heir  of  the 

limitation*.  . 

object  of  them,  dying  before  the  contingent  event  on  which 

the  vesting  of  the  estate  depends,  are  devisable,  (t)  transfer- 
able or  assignable  in  equity,  (u)  and  may  pass  by  fine  by  way 
of  estoppel,  (v)  And  the  very  terms  of  the  hypothesis  render 
it  unnecessary  to  observe,  that  these  future  estates  are  trans* 
missible  to  the  heirs  or  executors  (to)  of  the  devisee  or  cestui 
que  use,  where  he  dies  before  the  contingency  happens,  and 
there  is  no  uncertainty  in  the  object  of  the  limitation,  (x) 
With  reference  to  the  transfer  of  future  contingent  interests 

m 

(«)  P.  536.  (»)  F.  C.  R.  365.    5  Cru:  Dig. 

(#)  Selwy*  y.  Selwyn,  2  Burr.  1131.  202.     6   lb.   522.     Vide  Bro.  Abr. 

Roe  v.   Griffith*,    1  BL   Rep.   605.  tit.  Fines,  pi.  109. 

Moor  v.  Hawkins,  cited  1  H.  Bl,  33  ;  <v)  Goodright  v.   Sear!*,  2  Wils. 

3  T.  R.  83.     Roe  v.  Jones,  1  H.  Bl.  29.      Wood*  case,  8  Tin.  Abr.  112. 

30 ;  3  T.  R.  88,    F.  C.  R.  367.  1  Rep.  99  a.     F.  C.  R.  364.      * 

(«)    Wright  v.    Wright,  1  Yes,  sr.  (x)  Moorhouse  v.  Wainiouse,  1  Bl. 

409.     F.  C.  R.  3b6,  548.  Rep.  638.    And  sec  F.  C.  R.  370. 
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in  copyhold  lands,  it  is  to  be  observed,  that  a  statutory  fine 
has  never  been  allowed  to  be  levied  of  copyholds,  and  that 
a  surrender  will  not  have  an  analogous  effect  to  a  fine  in 
respect  of  freeholds ;  for  a  surrender,  where  no  estate  passes, 
cannot  operate  by  estoppel,  (y) 

We  have  thus  taken  a  brief  view  of  the  various  rules  re- 
lating to  limitations  by  way  of  Executory  devise  and  Spring- 
ing and  Shifting  use.  Nearly  contemporaneous  in  their 
origin,  similar  in  their  nature,  and  closely  allied  in  their 
practical  tendency,  we  yet  see  that  the  judicial  favor  and 
support  have  been  extended  by  far  the  most  liberally  to  the 
testamentary  class  of  these  limitations.  In  the  case  of  limita- 
tions upon  instruments  inter  vivos,  the  Courts  have  required 
a  certain  degree  of  attention  to  the  order  and  course  of  the 
Common  law,  although  violating  many  of  its  fundamental 
rules ;  whereas,  in  the  case  of  limitations  im  last  wills,  it  is, 
perhaps,  not  affirming  too  much,  to  say,  that,  however  infor- 
mal, untechnical,  and  indefinite,  they  will,  if  necessary,  be 
allowed  to  take  shelter  under  the  comprehensive  law  of 
Executory  devise. 


(y)  OmfeTfev.  Aforse,3T.R.365. 
Taylor  v.  PhiUps,  1  Yes.  or.  229,230. 
I  Scriv.  Copy.  168.  In  Mr.  Preston'* 
Essay  on  Abstracts,  vol.  1,  p.  341, 
there  is  an  expression  which  leads  to 
the  inference,  that  in  his  opinion,  the 
inoperativeness  of  a  surrender  on  con- 
tingent interests  in  copyholds,  depends 
on  the  question  of  the  certainty  or 
uncertainty  of  the  surrenderor  being 
the  person  who  may  ultimately  become 
entitled,  under  the  limitation,  if  it 
takes  effect  at  all ;  and  that,  if  a  re- 
lease would  pass  the  interest,  being  of 
freehold  tenure,  a  surrender  will  bind 
it  by  estoppel,  if  of  copyhold  tenure. 
The  learned  gentleman's  words  are : — 
"  A  surrender  will  not  operate  by  way 
of  estoppel,  so  as  to  bind  any  interest, 
which,  if  of  freehold  tenure,  could  not 
be  bound  by  release  g  as  an  expectancy 


of  an  heir,  a  contingent  remainder  to 
&  person  not  ascertained  /  as  the  sur- 
vivor of  husband  and  wife,  or  a  class 
of  persons  who  are  to  answer  a  given 
description,  as  children  of  A.,  who 
shall  survive  B.,  who  is  still  alive." 
It  is  conceived,  that  the  inference 
seemingly  arising  from  this  observation, 
is  one  at  variance  with  all  rule  and 
authority;  and  that,  although  the 
copyholder's  possibility  be  accom- 
panied with  an  interest,  (and  in  the  case 
of  freeholds,  therefore,  would  be  bound 
by  release  or  fine,)  yet  if  he  be  not 
in  the  customary  seisin,  his  surrender, 
which  passes  only  what  the  sur- 
renderor has  at  the  time,  will  not 
operate  by  way  of  estoppel.  Vide 
Doe  d.  Baverstock  v.  Rolfe,  B  Ad.  & 
EIL  673. 
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CHAPTER  X. 

OF  THE  NECESSITY  FOR  A  RULE  FIXING  LIMITS  TO  THE  RE- 
MOTENESS OF  LIMITATIONS  OF  8PRINGING,  8HIFTING,  AND 
FUTURE  U8E8,  AND  EXECUTORY  DEVT8E8  AND  BEQUESTS, 
AND  TRUSTS  OF  THE  LIKE  NATURE. 


At  first, 
doubted  whe- 
ther Springing, 
Shifting,  and 
Future  Uses 
were  de- 
structible. 

This  uncer- 
tainty 
accounted  for. 


Much  conflict  of  opinion  appears  (a)  to  have  existed, 
shortly  after  the  passing  of  the  Statute  of  Uses,  as  to  the 
destructibility  of  Springing,  Shifting,  and  Future  Uses,  by 
the  recovery,  fine,  feoffment,  or  other  act,  of  the  owner  of 
the  fee  for  the  time  being. 

This  confusion  may  be  traced  to  the  non-observance  of 
the  distinction  between  contingent  Uses  by  way  of  remainder 
after  a  preceding  limited  estate,  and  limitations  which  de- 
feat, or  take  effect  in  partial  derogation  of,  a  previous  fee 
or  freehold.  Little  argument  is  required  to  prove,  that  the 
former  are  necessarily  liable  to  the  tortious  acts  and  aliena- 
tions of  the  tenant  of  the  particular-estate,  because  the  Statute 
of  Uses  having  converted  Uses  into  legal  estates,  those 
estates,  so  far  as  they  may  take  effect  as  limitations  at 
Common  law,  are  liable  to  all  the  restrictions  and  con- 
tingencies allowed,  and,  therefore,  in  a  manner  imposed, 
by  the  rules  of  the  Common  law.  A  contingent  remainder 
at  Common  law  being  destructible  by  the  determination 
of  the  particular-estate  (by  forfeiture,  merger,  or  otherwise,) 
previous  to  its  vesting,  the  same  consequence  must  attach 
to  the  contingent  Use  since   the  statute.     The  analogy, 

(a)  Sugd.  Gilb.  Uses  and  Tr.  286  n. 
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however,  extends  no  further;  because  there  are  no  limi- 
tations known  to  the  Common  law,  resembling  Springing, 
Shifting,  and  Future  Uses.  "The  not  attending  to  this 
distinction,"  as  Serjeant  Hill  observes,  (b)  "  occasioned 
great  confusion ;"  it  being  sometimes  laid  down,  that  Future 
Uses  were  liable  to  all  the  acts  of  the  owner  of  the  fee,  in 
exactly  the  same  manner,  and  to  the  same  extent,  as  con- 
tingent remainders  at  Common  law. 

After  a  while,  however,  a  general  opinion  appears  to  Eventually 
have  prevailed,  that  Springing,  Shifting,  and  Future  Uses  such  limitations 
were  indestructible  by  the  fine,  recovery,  feoffinent,  or  other  |jj^ lndwtrucU 
wrongful  alienation,  of  the  owner  of  the  fee  for  the  time 
being,  (c) 

As  regards  a  common  recovery 9  it  was  said,  that  a  Spring-  _By  a  own- 
ing or  Shifting  Use  was  but  a  mere  possibility  or  future  mak  peoovery- 
expectation  of  an  interest,  to  which  the  assumed  recom- 
pence  (the  very  life-blood  of  a  recovery)  did  not  extend ; 
and  that,  therefore,  none  of  the  fictions  on  which  the  force 
and  operation  of  recoveries  were  grounded,  furnished  any 
reason  for  the  recovery  of  a  stranger  being  a  bar  to  these 
possibilities,  or  future  interests.  The  writer  has  been 
unable  to  discover  any  case,  in  which  the  effect  of  a  com- 
mon recovery  on  Springing  and  Shifting  Uses  has  been 
actually  decided;  though,  as  will  be  hereafter  seen,  the 
rules  which  have  been  established  on  this  subject  in  respect 
to  Executory  devises,  are  applicable  to  and  decisive  of  every 
case  on  Future  and  Shifting  Uses,  and  other  Springing 
and  Executory  interests,  (d)  It  is  laid  down  in  the 
Practical  Counsel,  (e)  that  if  lands  be  given  to  A.  and  his 

(6)  Opinion  in  margin  of  Vraer,  Hill's  opinion,  not  tupra  s  Harg.  Law 

stated  in  Sugd.  Gilb.  Usea  and  Tr.  Tracts,  518.  And  see  Kent  v.  Steward, 

290  n.  Cro.   Car.  358;    Smith  v.    Warren, 

(c)  See  1  Sand.  Uses,  145,  153;  Cro.  Elii.  688. 

Sugd.  Gilb.  Uses  and  Tr.  127  n,  150  (<t)  12  Mod.  39.  Sugd.  Gilb.  Uses 

n,  287  ;  4  Cru.   Dig.  496 ;  Puwettt  and  Tr.  166  n. 

notetoF.  C.  R. 5th edit.  67  n. ;  Com.  (e)  Pp.  206,  207.    And  see  Pig. 

Dig.  tit.  Estates,   B    30 ;   Serjeant  Recov.  129—134. 
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heirs,  till  B.  pay  to  him  100/.,  and  then  that  it  shall  remain 
to  B.  and  his  heirs ;  and  A*  suffers  a  common  recovery, 
and  vouches  the  common  vouchee ;  that  this  is  no  bar  to 
B.  and  his  heirs,  but  that  upon  payment  of  the  100A,  he 
may  have  the  land. 

If  the  reason  of  this  rule  be  inquired  into,  it  must  be 
confessed,  that  there  does  not  appear  the  slightest'  valid 
ground,  on  which  to  refuse  to  common  recoveries  the  same 
operation  on  Executory  interests,  by  way  of  Springing  and 
Shifting  Use,  which  universally  attends  them  in  respect  to 
remainders,  and  other  limitations,  after  estates-tail;  and 
it  seems  strange,  that  the  comparatively  light  estimation  in 
which  Future  Uses  are  regarded  by  the  law,  should  be  the 
very  argument  urged  for  their  escape  from  the  force  and 
effects  of  a  common  recovery.  Surely,  no  reason,  which 
renders  vested  remainders  and  reversions  barrable  by  a 
recovery,  can  diminish  in  weight,  in  proportion  as  the 
future  interests  in  question  become  more  insignificant? 
It  is  acknowledged,  that  the  supposed  recompence  extends 
only  to  the  issue,  even  in  the  case  of  an  estate-tail,  and  the 
fictions,  upon  which  is  grounded  the  destructive  effect  of 
common  recoveries  on  the  remainders  and  reversions  after 
an  estate-tail,  are  certainly  not  more  preposterous  in  the 
case  of  a  -tenant  in  fee,  subject  to  Springing  and  Shifting 
Uses.  (/)  If,  in  the  case  of  an  estate-tail,  the  recoveree 
is  supposed  to  be  in  of  his  estate-tail,  and  that  estate-tail, 
by  like  supposition  of  law,  continues  for  ever,  and  so  the 
remainders  and  reversion  are  prevented  from  ever  coming 
into  possession ;  (and  these  are  the  fictions  upon  which  the 
foice  of  a  recovery  as  regards  remainder*  and  reversions 
rests ;)  what  valid  reason  is  there  against  the  presumption 
of  the  same,  or  analogous  fictions,  in  the  case  of  tenant  in 

(/)  These  observations  are    not  the  purpose  of  evincing  the  absurdity 

made  with  the  view  of  showing-  the  of  any  supposed  distinction  between 

propriety  of  Springing  and  Shifting  the  force  of  a  recovery  on  remainders, 

Uses  being  rendered  destructible  by  and  on  future  uses, 
the  owner  of  the  fee ;  but  solely  for 
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fee,  subject  to  Future  Uses  ?  Indeed,  the  integrity  of  the 
arguments  urged  for  the  indestructibility  of  Springing  and 
Shifting  Uses,  by  the  recovery  of  the  owner  of  the  fee,  is 
strongly  assailed  by  the  fact,  that,  in  the  case  of  an  estate- 
tail)  such  interests  share  the  general  fate  of  all  limitations, 
subsequent  to  the  estate  of  the  recoveree,  tenant  in  tail ;  (g) 
as  is  manifest  from  the  very  frequent  case  of  Shifting  Uses, 
engrafted  on  an  estate-tail,  for  divesting  it  on  the  accession 
of  other  estates,  or  on  the  refusal  of  tenant  in  tail  to  take 
and  bear  any  particular  name  and  arms ;  which  are  clearly 
destructible  by  his  recovery. 

It  is  to  be  noted,  however,  that  when  the  person  who 
will  at  all  events  become  entitled  under  the  Executory 
limitation  (should  it  take  effect  at  all)  is  ascertainable,  and 
that  person  comes  in  as  vouchee,  under  the  recovery  suf- 
fered by  the  owner  of  the  preceding  fee,  it  seems  that  the 
possibility  is,  in  that  case,  effectually  destroyed. 

Springing  and  Shifting  Uses  enjoy  a  like  immunity  from  _By  a  fine. 
the  tortious  operation  of  a  fine  levied  by  the  owner  of  the 
fee,  prior  to  its  vesting  in  possession  or  remainder,  unless 
there  be  a  non-claim  for  five  years  after  the  right  of  pos- 
session accrues. (A)  Thus,  it  is  laid  down,  (*)  that,  "an 
interest,  not  vested,  shall  not  be  barred  by  a  fine,  as  if  a 
lease  be  made  to  commence  in  futuro,  a  fine  and  five  years 
non-claim,  .before  the  term  commences,  is  not  a  bar."  And 
where  (J)  lands  were  limited  to  the  use  of  A.  for  life,  and 
if  B.,  his  wife,  survived  him,  and  had  issue  then  living, 
then  she  to  have  a  rent-charge  of  204,  and  from  the  death 
of  both,  the  heirs  of  the  body  of  them  to  have  an  annuity 
of  20L ;  and  a  fine  was  levied  by  A.  and  B. :  it  was  held, 
that  these  were  two  distinct  rents,  (k)  and  that  the  fine 
was  no  bar  to  the  rent  to  the  heirs  of  the  body,  which  was 

(?)  See  1  Pmt  Abtt  40.  (j)  WkitfUd  ▼.  FauMtett,  1  Vet., 

(A)  Burt  £kn.    Comp.  71.  5      v.  387. 

Cm.  Dig.  219.  (*)  Aj  to  thii,  fee  Bmtkr'%  note  to 

(t)  Com.  Dig.  tit  Fine,  1 3.  F.  C.  R.  628, 529. 
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in  the  nature  of  a  Springing  Use  of  the  rent  not  arisen, 
bat  a  mere  possibility  which  could  not  be  barred*  In 
another  case,  (I)  upon  a  marriage,  an  estate  was  settled  by 
the  wife  and  one  of  her  sisters,  in  strict  settlement,  with 
the  ultimate  remainder  to  the  husband  in  fee,  subject  to  a 
proviso,  shifting  the  estate  to  the  right  heira  of  the  wife,  if 
there  should  be  no  issue  of  the  marriage  living  at  the 
decease  of  the  survivor  of  them,  which  event  happened. 
The  husband  and  wife,  after  the  marriage,  levied  a  fine, 
for  the  express  purpose  of  destroying  the  Shifting  Use. 
It  was  decided,  in  Dom.  Proa,  (reversing  a  decision  of  the 
Court  below,)  that  the  fine  could  not  bar  the  benefit  of  this 
proviso,  for  that  the  same  never  was,  nor  ever  could  be,  in 
the  wife,  who  levied  the  fine. 

Indeed,  the  destructibility  of  a  Future  Use  by  fine  and 
five  years'  non-claim  after  the  Use  arises,  is  not  a  matter  of 
certainty ;  (m)  although  the  weight  of  authority,  (n)  and 
the  terms  of  the  Statute  of  fines,  (o)  seem  to  favor  such  a 
conclusion,  (p)  A  fine  at  Common  law,  (which  works  by 
discontinuance,)  would,  assuredly,  be  inoperative  on  such 
future  interests,  by  analogy  to  the  rule  and  doctrine  of  law 
respecting  the  effect  of  a  common  recovery,  above-con- 
sidered. 


(0  Uojfd  v.  Carew,  Show.  Pari 
Ca,  137. 

(»)  Sbeph.  Toucfast.  22.  Burt 
Elem.  Corap.  70. 

(»)  Plowd.  373  a.  1  Taunt.  607. 
6  Taunt.  270. 

(o)  4  Hen.  7,  c.  24. 

(  p)  See  the  argument  in  the  ease 
of  Ramify  v.  James*  6  Taunt.  262,  in 
which  the  destructibility  of  an  Exe- 
cutory devise  by  a  fine  levied  by  the 
prior  devisee  was  fully  discussed; 
although,  from  the  turn  the  case  took, 
it  was  unnecessary  for  the  judges  to 
decide  the  point.  The  main  argu- 
ment urged  against  the  tortious  effect 


of  a  fine  on  an  Executory  devise,  was, 
that  a  fine  never  operated,  where  it 
divested  or  turned  to  a  right  no  estate ; 
and  that  when  it  was  levied  before  the 
commencement  of  the  Executory  de- 
vise, it  could  not  be  attended  by  this 
displacing  or  divesting  effect.  But  it 
has  been  aptly  observed,  in  reference 
to  this  argument,  that  it  "loses  much 
of  its  force,  when  it  is  considered,  that 
a  Springing  Use  (or  Executory  de- 
vise) is  from  the  beginning  tittle  else 
than  a  right,  or  that  which  a  divested 
estate  becomes.*  Burt  Elem.  Gomp. 
71. 


i 


CHAP.  X.]    REMOTBNE88  OF   EXECUTORY   LIMITATIONS.  127 

It  may  here  be  remarked,  that  the  assurances  substituted  And,  therefor©, 
for  fines  and  recovenes,  by  the  statute,  3  &  4  Ciul.  4,  c  74,  anceaeub- 
have  no  greater  force  or  more  extensive  operation,  under  "hem  fay? &  4 
the  provisions  of  that  act,  than  belonged  to  the  old  modes  Gul-  4>  °-  74- 
of  assurance  thereby  abolished.  An  enrolled  conveyance, 
therefore,  by  tenant  in  fee,  subject  to  limitations  over,  in 
the  nature  of  Springing  and  Shifting  Uses,  will  be  attended 
with  no  greater  force  as  respects  such  interests,  than  was 
consequent  on  a  fine  or  recovery  levied  or  suffered  under 
similar  circumstances,  prior  to  the  commencement  of  the 
operation  of  the  new  law.  Indeed,  it  remains  to  be 
seen,  whether,  in  one  respect,  an  assurance  under  the 
Disentailing  Act  will  not  be  less  efficacious  than  a  Statute 
fine;  namely,  in  the  important  question  of  nonnclainu 
There  is  no  provision  in  the  act  communicating  to  as- 
surances made  in  pursuance  of  it,  the  divesting  and  de- 
structive force  belonging  to  fines  under  the  old  law ;  and 
the  general  enabling  clause  is  confined  to  assurances  exe- 
cuted by  tenants  in  tail.  It  would,  therefore,  seem,  that 
an  assurance  under  this  act  by  a  tenant  in  fee,  subject  to 
a  Springing  or  Shifting  Use,  will  have  no  greater  force, 
as  regards  such  an  interest,  than  an  ordinary  conveyance 
by  lease  and  release,  or  bargain  and  sale,  which  would,  in 
this  respect,  be  clearly  nugatory. 

For  the  same  reason,  that  they  are  mere  possibilities  in  —By  feoff- 
law,  Springing,  Shifting,  and  Future  Uses  are,  further,  not  nwl 
liable  to  be  destroyed  or  divested  by  the  feoffment  of  the 
firot  taker,  or  other  party  seised  of  the  fee  for  the  time 
being,  (q)  Thus,  that  assurance,  the  divesting  force  of 
which  is  generally  stronger  than  that  of  any  other  assurance, 
(and  that,  without  any  regard  to  the  estate  or  interest  of 
the  feoffor,)  yet  fails  of  affecting,  in  the  smallest  degree, 
the  subtle  and  pliable  Future  Use. 

It  may  be  observed,  that  although  there  are  but  few  operation  u 

(?)  MuIUneux**  cue,  Trin.  42  Eli*.,  cited  Palm.  136.  2  Sand.  Use*.  1 2,  13. 
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cases  in  our  Reports,  in  which  the  effect  of  a  common 
recovery,  fine,  or  feoffment,  on  Future  Uses,  has  been  the 
direct  subject  of  adjudicati&n,  there  are  many  decisions 
which  have  proceeded,  and  been  expressly  grounded,  on  the 
assumption,  of  the  indestructibility  of  such  Uses  by  any 
assurance,  however  tortious,  of  the  owner  of  the  previous 
fee  or  freehold,  (r) 

This  general  characteristic  of  Springing  and  Shifting 
Uses — their  indestructibility  or  indefeasibleness — was  one 
of  the  producing  causes  of  those  wholesome  restrictions  on 
the  power  of  creating  future  interests  in  property,  com- 
prehended in  the  Rule  against  Perpetuities,  (s) 

If,  by  means  of  Shifting  Uses,  a  future  interest  in  realty 
might  be  limited  to  arise,  divesting  prior  estates  at  any 
period  of  time,  however  remote ;  or,  if  through  the  medium 
of  Springing  Uses,  a  future  estate  might  be  created  to  arise 
on  events,  either  certain  or  contingent,  without  any  limit  in 
regard  to  the  time  within  which  such  events  should  happen  ; 
or,  if  by  virtue  of  Powers  of  revocation  and  new  appoint- 
ment, the  right  to  create  future  estates  could  be  indefinitely 
reserved,  either  to  an  interested  person,  or  a  stranger ; — if 
such  limitations  should  be  allowed,  it  requires  little  argu- 
ment to  prove,  that  the  perpetuity  of  entail,  the  mischievous 
tendency  of  which  led  the  judges  to  evade  the  Statute  De 
donii  conditionaUbus,  by  the  invention  of  common  re- 
coveries, would  be  revived,  in  all  its  force  and  hurtfulness, 
under  the  gilise  of  Springing,  Shifting,  and  Future  Uses,  (t) 


(r)  Carwardine  v.  Carwardine,  F. 
C.  R.  388.  Doe  <L  Scott  v.  Roach,  5 
Man.  &  Selw.  482. 

(«)  Harg.  Co.  Litt  271  b.  n.  1,8. 
iu.  2. 

(*)  "  The  reception  of  Executory 
Uses  into  the  law  of  England  gave 
rise  to  that  important  part  of  its  juris- 
prudence, which  respects  the  doctrine 
of  perpetuity,  or  excessive  restraint  on 
alienation.     No  question   of  perpe- 


tuity could  arise  at  the  Common  law, 
or  under  the  Statute  De  donis.  After 
the  Statute  De  donis,  and  before  the 
introduction  of  Executory  Uses,  fu- 
ture estates  could  only  be  created  by 
way  of  remainder.  The  remoteness 
of  a  remainder,  however  great,  was  no 
objection  to  it  on  its-  creation.  If  the 
event  upon  which  it  was  to  vest,  took 
place  during  the  continuance  of  the 
preceding  estate,  or  at  the  instant  of 
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It  is  in  the  nature  of  such  limitations  to  "hang  like  a 
cloud"  over  the  estate,  impeding  its  free  transmission  by 
the  uncertainty  of  future  enjoyment,  and,  therefore,  to 
that  extent,  obstructing  that  mutual  interchange  between 
land  and  money,  which,  in  a  country  whose  prosperity  is 
derived  from  its  soil  and  commerce  alike,  is  so  essential  to 
the  interests  of  all,  whether  landholders,  or  merchants  and 
those  engaged  in  trade. 

The  injurious  effects  of  indestructible  Executory  limitations  The  feasibility 
being  ascertained,  there  could  be  little  difficulty  in  inventing  ^edy;  °* 
a  remedy.  As  by  the  establishment  of  common  recoveries, 
the  judges  of  the  Common  law  obviated  the  hurtful  tendency 
to  a  perpetuity  in  an  unbankable  entail,  and  have  ever  since 
evinced  their  jealous  care  for  the  free  exercise  of  this  mode 
of  unfettering  estates-tail,  or  its  substitute ;  so,  it  is  obvious, 
that  the  same  regard  for  the  free  circulation  of  property 
would  lead  them,  in  some  way  or  other,  to  avoid  the  ill 
consequences  which  would  ensue  from  the  prevalence  of 
unrestrained  and  unlimited  perpetuity,  under  the  form  of 
Springing,  Shifting,  or  Future  Uses.  If  their  ingenuity 
could  suggest  a  mode  of  avoiding  and  almost  repealing  a 
legislative  enactment,  (the  Statute  De  donui)  on  account  of 
its  pernicious  tendency ;  the  judges  could  be  at  no  loss  to 
devise  some  bounds,  within  which  to  confine  those  limi- 
tations of  Uses,  which  owed  their  existence  to  judicial 


Its  determination,  the  remainder  would 
▼est  in  possession  immediately  on  the 
determination  of  the  preceding  estate ; 
if  the  event  did  not  take  place  daring 
the  continuance  of  the  preceding  es- 
tate, or  at  the  instant  of  its  determina- 
tion, the  remainder  would  wholly  mil 
of  effect:  during  this  period,  there- 
fore, of  our  law,  all  inquiry  respecting 
perpetuity  was  out  of  question.  After 
the  introduction  of  Etecutory  Uses, 
the  question  of  perpetuity  necessarily 
forced  itself  on  the  attention  of  the 
Courts.    The  introductiow  of  fines, 


and,  still  more,  the  introduction  of 
recoveries,  which  originated  in  an  ar- 
bitrary decision  of  the  judges,  in  direct 
opposition  to  a  positive  statute,  suf- 
ficiently showed,  that  such  a  modifica- 
tion of  property,  as  rendered  it  perpe- 
tually inalienable,  or  postponed  the 
power  of  aliening  it,  to  a  period  ne- 
cessarily remote,  would  not  be  endur- 
ed. It  was,  therefore,  incumbent  on 
the  Courts  to  fix  the  boundary,  beyond 
which  Executory  limitations  should 
not  be  permitted  to  operate."  But), 
note  to  F.  C.  R.  565,  566. 
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favor  alone,  and  thereby  to  restrain  their  tendency  to  a 
perpetuity. 
Early  appre-  Accordingly,  in  almost  every  case  of  Future  Use  which 
evils  of  per-  arose,  (after  the  lapse  of  some  little  time  from  the  passing  of 
J^oto^tes,  the  statute,  27  Hen.  8,)  we  find  mention  of  « perpetuity,"  or 
ragne.  reference  to  it ;  and  that,  too,  frequently,  where,  from  the 

nature  of  the  limitations  in  question,  there  was  little  or  no 
tendency  to  it  The  notion  which  prevailed  of  a  perpetuity 
was  vague,  general,  and  undefined;  and  the  language  of 
the  old  sages  of  the  law  regarding  it,  would  convey  but  an 
inadequate  idea  of  the  monster,  which  was  held  up  for  exe- 
cration by  bench,  bar,  and  suitors  alike.  The  suspension  of 
the  enjoyment  or  vesting  of  property  for  a  few  months, 
would  call  forth  the  apprehensions  of  our  lawyers,  with  as 
much  earnestness,  as  if  the  months  had  been  lives  or  gene- 
rations. The  settlement  of  any  definite  rule,  as  to  the  time 
within  which  Future  Uses  should  arise,  was  progressive  and 
slow ;  and  in  the  marking  out  these  limits,  as  occasion  from 
time  to  time  required,  not  a  little  inconsistency  is  observa- 
ble. Even  after  a  certain  latitude  had  been  once  allowed, 
we  sometimes  find  a  subsequent  retraction  or  retrogression ; 
so  unstable  were  the  principles,  apd  so  undefined  the  ideas, 
which  had  been  formed  or  were  entertained  upon  the  subject. 
Nor  has  the  ingenuity  of  modern  lawyers  been  much  less 
exercised  in  the  discovery  of  the  ultimum  quod  sit,  or  ne 
plus  ultra  of  perpetuity ;  for,  strange  as  it  may  seem,  but 
ten  years  have  elapsed  since  the  fixation  of  that  ultimatum 
took  place,  («) 

Having  discovered  the  necessity  for  restraining  limitations 

of  Future  Uses,  within  reasonable  limits,  we  will  proceed  to 

prosecute  a  similar  inquiry  in  regard  to  Executory  devises 

and  bequests. 

The  case  The   same   adjudication   which   finally  established   the 

legality  of     *  validity  of  Executory  devises,  likewise  created  the  necessity 

(«)  See  Coded  y.  Palmer,  7  Bligh.  N.  S.  202,  stated  infra,  p.  159. 
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for  the   imposition  of  some  restraint  on  them.     In   the  Executory 
before-cited  (v)  case  of  Pells  v.  Brown,  it  was  decided  by  adjudged  them 
three  judges  against  Dodderidge,  J.,  that  a  recovery  suffered  "n**"*^  bJ 
by  the  person  to  whom  the  determinable  fee  was  limited,  recovery. 
did  not  bar  or  destroy  the  Executory  interest,  because  he 
who  suffered  the  recovery  had  a  fee,   and  the  ulterior 
devisee  had  no  estate  depending  upon  that  of  the  former, 
but  a    mere  collateral    possibility,  which  could  not    be 
touched  by  a  recovery,  (w)    Dodderidge,  J.,  held  the  re- 
covery a  bar  to  the  Executory  devise,  because  it  was  but  a 
possibility  to  have  a  fee,  and,  quasi,  a  contingent  estate, 
which  was  destroyed  before  it  came  in  esse  by  the  recovery, 
for  otherwise  it  would  be  a  mischievous  kind  of  perpetuity, 
which  could  not  be  barred. 

*   Ever  since  the  decision  in  the  case  of  Pells  v.  Brown,  an  And  ever  since 
Executory  devise  of  inheritance  has  been  deemed  unbarrable  "° 8Ctt    " 
by  the  common  recovery  of  the  owner  of  the  prior  estate;  (a?) 
dnd  if  there  have  been  but  few  subsequent  cases,  in  which 
the  point  has  been  discussed,  (y)  there  are  many  in  which 
it  has  been  assumed  (z)  as  indisputable. 

The  reasons  assigned  for  the  exclusion  of  Executory  integrity  of 
devises  from  the  operation  of  a  common  recovery,  are  the  Jjj^^djfo 
same  with  those  on  which  the  like  exemption  of  Springing  indestructibi- 
and  Shifting  Uses  is  grounded,  and  are  open  to  the  same  and  doctrine 
observations  as  have  been  offered  in  relation  to  the  destruc-  J^Je  fo2nd»> 
tibility  of  those  Uses  by  common  recovery.     Disregarding  tion* 
"the  unattainable  subtlety  of  the  reasoning "  (a)  urged  for 
the  unbarrableness  of  Executory  devises,  as  a  fruitless  at- 
tempt to  prove,  on  legal  principles,  the  correctness  of  a  rule 
resting  only  on  arbitrary  decision,  the  true  and  only  ground 
of  the  rule,  is,  a  favorable  "  consideration  of  the  utility  of 


(o)  Vide  uupra,  p.  81.  Bos.  &  Pull.  324. 

(w)  And  see  2  Rol.  394 ;  1   Lev.  (*)  Wrinkle  ▼.  BUHngton,  Dougl. 

136.  729.     Doed.   Cadoga*  v.  Ewart,  7 

(*)  Hargr.  Law  Tracts,  518.  Ad.  &  £11."  647. 

(y)  Doe  d.  BamfiM  v.  Wetton,  2  (a)  2  Harg.  JurkL  Arg.  34. 
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these  limitations,  in  enabling  men  thereby  to  make  provision 
for  payment  of  debts,  younger  childrens'  portions,  and  other 
necessary  family  arrangements,  by  giving  over  the  estate  on 
non-compliance  with  such  imposed  conditions."  (4) 

The  fictions  of  the  Executory  devisee  not  being  within 
the  presumed  recompencc  in  a  common  recovery,— of  the 
law  not  taking  any  notice  of  the  possibility  of  an  estate 
arising  after  a  fee,  (a  fiction  belied  by  the  very  existence  of 
the  Rule  against  Perpetuities,)— and  of  the  infinite  duration 
of  the  previous  determinable  fee  in  the  eye  of  the  law, — 
these  are  all  reasons  ingeniously  invented,  for  propping  up, 
by  a  kind  of  ex  post  facto  justification,  a  doctrine  adopted, 
in  reality,  for  convenience  only. 

It  was  resolved,  however,  in  the  case  of  Pells  v.  Brown, 
that "  if  the  person,  to  whom  an  Executory  devise  is  limited, 
come  in  as  vouchee  in  a  common  recovery,  his  possibility  is 
thereby  given  up  :" — in  order  to  support  which  exception, 
reasons  have  been  urged,  (c)  fatal,  in  the  writer's  view,  to 
the  validity  of  the  arguments  for  the  protection  afforded  to 
Executory  interests,  where  the  Executory  devisee  does  not 
concur,  as  vouchee. 

It  has  generally  been  laid  down,  that  Executory  devises 
are  not  destructible  by  fine  ;  (d)  unless  there  be  five  years9 
non-claim  after  the  time  of  the  Executory  interest  accrued, 
in  which  case,  it  should  seem,  that  the  fine  bars  by  the  very 
words  of  the  Statute  of  Fines  (4  Hen.  7,  c.  24).  The  writer 
has  been  unable  to  discover  any  decided  case,  in  which  the 
effect  of  a  fine  on  an  Executory  devise,  has  been  determined, 
but  the  mutual  applicability  of  the  authorities  on  Springing 
and  Shifting  Uses,  to  Executory  devises,  and  of  the  cases  on 
the  subject  of  Executory  devises,  to  Springing  and  Shifting 
Uses,  renders  the  cases  of  Lloyd  v.  Carew,  and  Whitfield  v. 


(ft)  Powell's  note  to  F.  Ex.  Dev., 
4th  edit.,  67,  note. 

(e)  See  Powell's  note  to  F.  Ex. 
Dev.  70,  71. 


(J)  8ogd.  Gilb.  Uses  and  Tr.  278, 
288.  5  Cm.  Dig.  219.  F.  C.  R. 
418.    Harg.  Law  Tracts,  518. 


<?HAP.  X.]    REMOTENESS  OF  EXECUTORY  LIMITATIONS,  133 

IfausseltsbefoTe  cited,  (*)  authorities  for  the  position,  that 
an  Executory  devise  is  unaffected  by  the  fine  of  the  owner 
of  the  determinable  fee,  until  five  years  after  the  accruer  of 
the  Executory  devisee's  right  The  principle  of  those  cases 
was,  that  the  fine  was  no  bar,  because  the  Springing  Use 
was  a  mere  pouibiUty,  which  could  not  be  barred ; — a  prin- 
ciple, obviously,  applicable  to  the  case  of  an  Executory 
devise,  to  the  same  extent  in  which  it  is  applicable  to 
Springing  and  Shifting  Uses.  (f) 

An  Executory  devise  is  also  indestructible  by  the  feoff-  And  by  feoff. 
ment  or  other  tortious  alienation  of  the  owner  of  the  fee  for  meDt> 
the  time  being,  (g)  Thus,  where  (A)  one,  by  deed,  granted 
several  annuities  to  his  younger  children,  and  afterwards 
devised  all  his  lands  to  his  elder  son  and  his  heirs,  upon 
condition  that  he  paid  the  annuities,  and  if  he  failed  of 
payment,  that  the  youngest  son  should  enter  and  have  the 
lands;  the  eldest  son  entered  and  made  a  feoffment  to  A., 
and  then  the  youngest  son  entered  for  nonpayment ;  and  it 
was  held,  that  his  entry  was  lawful,  and  that  the  contingent 
estate  was  not  divested.  So,  also,  where  (*)  lands  were  de- 
vised to  A.  in  fee,  and,  upon  a  contingency,  to  B.  in  fee, 
and  A.  made  a  feoffment  in  fee ;  it  was  held  that  the  con- 
tingent right  was  not  destroyed.  The  same  reason — its 
being  a  mere  possibility,  or  future  expectation  of  an  interest 
— which  protects  an  Executory  devise  from  the  common 
recovery,  and  fine,  also  prevents  its  being  divested  by  the 
feoffment,  or  other  wrongful  alienation,  of  the  owner  of  the 
previous  determinable  fee. 

But  it  must  be  observed,  that  all  that  has  been  here  But  Executory 
said  respecting  the  indestructibility  of  Executory  devises,  grafted  on" 
must  be  understood  of  such  Executory  devises  only,  as  are  JfefaJJ^1  "* 
engrafted  upon  estates  in  fee-simple;   it  being  perfectly 

(e)  Vide  gupra,  pp.  136,  126.  note,  202. 

(/)  See  the  arguments  in  RomiUy  (A)  MuBineux't  cue,  cited  Palm. 

t.  James,  6  Taunt  262,  referred  to,  136. 

supra,  p.  126,  note.  (t)  Pknlowe  v.  Parker,  2  RoL  Abr. 

(9)  Sugd.  Gilb.  Uses  and  Tr.  287,  793,  pi.  2. 
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clear,  that  (like  every  other  limitation)  when  limited  after 
an  estate- tail,  they  axe  barrable  by  the  common  recovery  or 
disentailing  assurance  of  the  tenant  in-tail.  Thus,  if  land 
be  limited  to  A.  and  the  heirs  of  his  body,  and  if  A.  should 
die  under  the  age  of  twenty-two  years,  then,  that  immedi- 
ately after  his  death,  his  estate  shall  cease,  and  the  land 
belong  to  B.  in  fee,  or  in  tail,  a  common  recovery  suffered, 
or  enrolled  assurance  executed,  by  the  tenant  in  tail,  imme- 
diately on  his  attainment  of  the  age  of  twenty-one  years, 
and,  of  course,  while  his  estate  is  continuing,  will  bar  the 
Executory  limitation. 

This  privilege  of  Executory  Revises,  which  exempts  theni 
from  being  barred  or  destroyed,  is  the  foundation  of  restric- 
tions imposed  upon  their  creation,  the  same  as  those  which 
bind  Future  Uses,  and  also,  ordinarily  known  under  the 
name  of  the  Rule  against  Perpetuities.  It  is  the  inevitable 
tendency  of  limitations  by  way  of  Executory  devise,  as  welt 
as  of  Springing,  Shifting,  and  Future  Use,  to  operate  as 
a  clog  upon  the  alienation  of  the  inheritance,  and  to  impair 
its  value,  by  the  uncertainty  of  enjoyment ;  and,  unless  the 
right  to  create  those  future  interests  were  confined  within 
reasonable  limits,  it  wonld  be  in  a  settlor's  or  testator's  power 
to  make  an  estate  inalienable  for  generations  to  come  (A) ;  a 
power  which  the  law  very  wisely  denies  to  every  man,  as' 
the  exercise  of  it  would  tend  to  render  property,  in  a  great 
measure,  useless  to  the  general  purposes  of  a  commercial 
country*  As  before  observed,  the  limits  thus  imposed  on 
Executory  devises  are  the  same  with  those  within  which 
Shifting,  Springing,  and  Future  Uses  are  confined  ;  and 
the  progressive  extension  of  those  limits,  which  it  will  be 
our  business  presently  to  trace,  has  been  applicable  to  both 
kinds  of  limitations. 

Executory  bequests  of  terms  for  years  and  other  chattel 
interests  in  land  are  equally  secure,  as  Executory  devises  of 


X*)  F.  C.  K  430. 
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real  estates,  against  the  disposition  of  the  legatee  of  the  chattels  real 

t  .  /*\*i  »i  *»t-«  indestructible)* 

antecedent  interest  (*)  And,  as  in  the  case  of  Executory 
devises,  this  doctrine  of  the  indestructibility  of  Executory 
bequests,  was  established  by  the  very  same  decisions  which 
affirmed  the  validity  of  those  limitations.  Thus,  the  fourth 
resolution  in  Manning's  case  (m)  was,  "  that  after  that  the 
executor  hath  assented  to  the  first  devise,  it  lieth  not  in  the 
power  of  the  first  devisee  to  bar  him  who  hath  the  future 
devise,  for  he  cannot  pass  more  to  another  than  he  himself 
hath."  And  so  in  Lampetfs  case,  (n)  one  of  the  questions 
Taised,  was,  "  if  the  first  devisee,  after  assent  made  by  the 
executor,  might  bar  the  Executory  devise,  being  but  a  pos- 
sibility, or  not;"  and  the  opinion  of  the  judges  was  in 
accordance  with  the  resolution  in  Manning's  case  upon  the 
same  point  And  it  is  also  clear,  that  in  the  case  of  an  By  merger, 
Executory  bequest  of  a  term  of  years  after  a  previous  litni-  ^^Hct '  ** 
tation  of  the  same  for  life,  no  subsequent  union  of  the  free-  gating 

n  n  interest  of 

hold  or  inheritance,  with  the  interest  of  the  first  taker,  nor  first  taker, 
a  feoffment,  nor  any  other  tortious  act,  by  such  first  taker, 
will  destroy,  or  in  any  way  affect,  the  interest  of  the  ulterior 
legatee,  (o)  Thus,  where  (p)  W.  H.,  being  possessed  of  a 
house  for  a  term  of  thirty-one  years,  by  his  will  devised  the 
profits  thereof  to  L  during  widowhood,  and  afterwards  de- 
vised the  term  to  R. ;  and  I.,  by  the  assent  of  the  executor, 
entered,  and  afterwards  purchased  the  fee  of  the  house 
devised :  it  was  held,  that  although  the  whole  term  was  in  I» 
quousque,  &c.,  so  that  by  the  purchase  of  the  fee,  her  interest 
became  extinct ;  yet  the  same  did  not  defeat  the  Executory 
bequest  to  R.,  but  that  after  the  marriage  of  I.,  and  not 
before,  he  might  enter.  And  so,  where  (q)  a  person  to 
whom  a  term  was  devised  for  life,  with  a  limitation-over, 


(/)  F.  C.  R.  420.  10  Rep.  62.    And  see  also  Lee  v.  Zee, 

(m)  .8  Rep.  96,  vide  tupru,  p.  86.  Moor,  268. 

(m)  10  Rep.  47  b.  (?)  Cotton r. £T«atA,Ro.  Abr.  612, 

(o)  F.  C.  R.  421.  1  Ah.  Eq.  191. 

(  p)  Hammington  t,  Rucfyard,  cited 
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made  a  feoffment  of  the  lands,  whereupon  the  reversioner 
in  fee  entered  for  the  forfeiture;  it  was  held,  that  the  Exe- 
cutory bequest  was  not  destroyed  by  the  feoffment  of  the 
first  taker,  and  the  reversioner's  entry  for  the  forfeiture* 
Exploded  A  distinction  was,  indeed,  formerly  taken  between  a 

to  ttifpohi*  bequest  of  an  existing  term,  and  a  devise  of  the  land  for  a 
between  be-  term,  *n  regard  to  the  destructibility  of  the  Executory  in- 
to first  taker,     terest  by  the  first  taker's  possession  of  the  inheritance,  or  by 

and  devise  of      ,.    a       .  .. 

the  land.  his  tortious  alienation* 

It  was  said,  that  where  a  person  having  a  term,  devised 
his  term,  the  entire  interest  in  it  vested  in  the  first  legatee 
for  a  certain  time,  and  that,  during  that  time,  it  was  subject 
to  his  power,  in  the  same  manner  as  if  there  had  been  no 
limitation-over,  (r)    But,  as  Mr*  Fearne  observes,  (*)  how- 
ever admissible  such  a  distinction  might  have  been  before 
Executory  devises  of  terms  were  established,  and  whilst  a 
difference  was  supposed  between  the  limitation  of  the  term 
itself,  and  of  the  land  or  profits,  or  use,  or  occupation,  &c, 
all  pretence  for  it  evidently  vanished  in  Manning'*  and 
Lampetfo  cases,  before  mentioned* 
But  Executory      But  it  is  to  be  observed,  that  although  Executory  interests 
be  released       in  chattels  real  cannot  be  in  any  way  affected  by  the  acts  of 
qumthed,  and    ^  *"**  legatee,  they  are  capable  of  being  released  by  the 
alto  assigned     person  decidedly  entitled  under  the  ulterior  limitation,  to 

inequity.  *  * 

the  first  taker,  or  other  person  in  possession  of  the  antece- 
dent limited  interest  (t)  And  they  may  also  be  transferred 
by  deed  to  strangers,  in  equity;  («)  but  a  Court  of  law 
does  not  recognise  the  assignment  of  such  interests,  before 
they  vest  in  possession,  (v)  Executory  interests  in  terms 
are  also  susceptible  of  testamentary  alienation  both  at  law 
and  in  equity ;  (ft?)  and  that,  notwithstanding  the  testator 

(r)  See  in  regard  to  this  distinction,  C.  R.  423.    2  Prest.  Abet.  118. 
Dyer,  253  b. ;  Cro.  Elii.  216 ;  1  Rep.  («)  2  Freem.  260.    9  Mod.  101. 

154 ;  Go.  LitL  45  b.  3  P.  Wms.  132.    1  Ves.  409. 

($)  F.  C.  R.  422.   And  see  Wright  (v)  2  Prest  Abet  1 18. 

t.  Cartwright,  I  Burr.  282.  (w)  F.  C.  R.  366,  548.    2  Prest. 

(0  Lampett's  case,  ubi  tuprcu     F.  Abst.  118* 
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may  not  be  ascertained  as  the  person  in  whom  the  future 
interest  may  ultimately  become  vested,  or  notwithstanding 
he  may  be  entitled  thereto,  otherwise  than  under  the  in- 
strument by  which  the  same  was  created,  (x) 

In  regard  to  Executory  bequests  of  chattels  personal ;  the  Executory 
cases  (y)  which  establish  the  freedom  of  such  interests,  from  IfflllS!*™ 
the  claims  of  the  creditors  of  the  first  taker,  fully  demon-  "^equally 
strate  their  exemption  from  his  power  in  any  shape,  whether  extinction, 
it  be  in  the  nature  of  an  assignment,  sale,  or  other  wrongful 
attempt  at  the  extinction  of  the  Executory  interest.  (*) 

And  the  rule,  that  Executory  bequests  of  chattels  real  and  Rule  of  in- 
personal  cannot  be  barred  or  destroyed,  applies  equally  to  $£» 
every  kind  of  such  future  limitations,  whatever  the  nature  kmd*  °f Exe- 

*  cutorybe- 

or  extent  of  the  antecedent  interest  quests. 

This  doctrine  of  the  indestructibility  of  Executory  interests  Necessity  for 
by  the  act  of  any  one,  other  than  the  person  entitled  under  >*»*"<*«*» 

J  .  uP°n  create1* 

the  future  limitation,  necessitates  the  application  to  them,  of  Executory 
of  the  same  restrictive  rule  as  that  before  refered  to  in  re-  ^^ 
gard  to  Executory  devises  of  inheritance,  namely,  a  rule,  by 
which  the  creation  of  future  interests  shall  be  confined 
within  such  reasonable  limits,  as  will  avoid  the  inconveni- 
ence attending  the  existence  of  unbarrable  rights  of  remote 
expectancy  in  any  kind  of  property* 

To  establish  a  conclusion  with  respect  to  Trusts  analogous 
to  Springing  and  Shifting  Uses  and  Executory  devises  and 
bequests,  similar  to  that  which  has  been  arrived  at  in  regard 
to  those  limitations  themselves,  can  be  matter  of  but  little 
difficulty. 

Equity  is  even  more  regardful  than  the  Common  law,  of  Equitable 
the  preservation  of  future  estates  and  interests  from  destruc-  preserved  from 
tion  by  the  owners  of  preceding  interests ;  for  it  is  a  well-  i1!^0*^ 
established  rule  of  the  Court  of  Chancery,  that  in  the  case  1? g*l  ihniu- 
of  equitable  life-estates,  and   contingent  remainders,  the 

(*)  1  Vict.  c.  26,  s.  2.  note.     Hoar*  ▼.    Parker,  2  T.   R. 

(y)    Cadogam  ▼.    Kennctt,  Cowp.       376.     ride  supra,  p.  98. 
432.     Foley  ▼.  BmrntU,  Cowp.  436;  (*)  F.  C.  R.  420,  421. 
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remainders  are  not  liable  to  be  defeated  by  the  tortious  alie- 
nation of  the  tenant  of  the  particular-estate,  nor  by  its 
determination  before  the  happening  of  the  contingency  on 
which  the  remainder  is  suspended :  the  reverse  of  all  which, 
is  the  rule  of  the  common  law.  A  fortioriy  therefore,  as  to 
Trusts  not  limited  after  the  manner  of  particular-estates  and 
remainders,  but  creating  substantive  and  independent  in- 
terests (whether  taking  effect  infuturo,  or  divesting  previous 
gifts,)  will  equity  prevent  any  destruction  of  future  estates, 
by  persons  entitled  under  prior  limited  gifts.  And  this,  the 
more,  as  there  are  no  proper  equitable  assurances  of  the  like 
forcible  operation  in  Chancery,  with  common  recoveries, 
fines,  and  feoffments,  at  Common  law.  These  assurances 
are,  indeed,  when  brought  to  bear  upon  equitable  interests, 
similar  to  the  Common  law  estates  within  the  scope  of  their 
ordinary  operation,  attended  by  a  like  force  and  efficacy; 
as,  ex  gr.,  a  common  recovery  suffered  by  equitable  tenant 
in  tail ;  but  as  to  their  extraordinary  and  tortious  effects,  the 
nature  of  equitable  rights  is  not  congenial  to  their  display. 
As  to  the  point  of  the  operation  of  a  recovery  suffered  by  a 
person  having  a  Trust  in  fee,  cequitas  sequitur  legem,  is  the 
rule ;  for  as  the  res  gestce  of  the  original  question  of  the 
effect  of  a  recovery  at  Common  law,  in  a  similar  case,  are 
of  doubtful  character  (u  e.  the  operation  of  a  recovery  upon 
limitations  engrafted  on  estates  in  fee,  supposing  it  were 
allowed  any,  might  either  be  considered  proper  and  ordi- 
nary, or  tortious  and  extraordinary,)  the  Chancery  jurisdic- 
tion adopts  the  Common  law  rule.  Equitable  interests, 
therefore,  similar  to  Future  Uses  and  Executory  devises  and 
bequests,  are  equally  exempt  from  liability  to  be  barred  or 
destroyed  by  the  owners  of  antecedent  estates. 
Evils  of  remote  This  characteristic  of  Future  Trusts  established,  the  conse- 
in  Chancery  as  quence  must  be  the  same  with  that  which  flows  from  a 
at  Common       similar  quality  in  Executory  limitations  at  Common  law. 

The  evils  of  remote  indestructible  estates,  as  forming  a  clog 
upon  the  alienation  of  property,  are  as  great  when  taking 
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the  form  of  Trusts  in  Chancery,  as  when  limited  under  the 
rules  of  the  Common  law ;  for  as  the  equity  jurisdiction  is 
recognised,  and  concurrent  with  that  of  the  Courts  of  law, 
resort  to  it  would  be  an  easy  mode  of  evading  the  restric- 
tions on  the  creation  of  remote  estates,  did  it  not  impose  an 
equally  effective  check  upon  that  abuse  of  the  right  of  pro- 
perty. But,  further  than  this,  the  provisions  of  the  law 
against  too  great  remoteness  in  future  unbarrable  interests, 
are  peculiarly  in  keeping  with  the  salutary  influence  of  the 
Court  of  Chancery  in  administering  the  laws  of  property,  as 
all  other  justice ;  and  such  as  it  might  have  been  expected 
to  have  adopted,  as  to  estates  and  interests  within  its  sole 
jurisdiction,  even  had  not  the  like  restrictions  previously 
obtained  in  regard  to  limitations  of  legal  estates.  Limita-  And  remedy 
tions  of  Future  Trusts  are,  therefore,  subject  to  the  same  8Rme* 
restrictions  in  equity,  as  are  similar  legal  estates,  at  law. 

Thus  much  for  the  several  kinds  of  limitations  of  future  General 
interests  in  property,  legal  and  equitable,  considered  indi-  the  gubjetfa 
yidually,  as  furnishing  grounds  for  an  antecedent  probability  SS^cbSer11 
of  their  being  restricted  to  take  effect  within  reasonable 
limits  in  point  of  time.    In  the  prosecution  of  this  Treatise, 
many  instances  of  the  sgveral  kinds  of  Executory  interests, 
noticed  in  this  and  the  preceding  chapter,  will  promiscu- 
ously demand  our  attention,  in  a  variety  of  views  uncon- 
nected with  their  specific  distinctions  or  relations ;  but  what 
has  been  said  in  respect  to  those  distinctions  and  relations, 
and  their  general  distributive  arrangement,  will,  it  is  appre- 
hended, be  sufficient  to  enable  the  reader,  who  may  have 
occasion  or  feel  inclination  for  it,  to  distinguish  and  classify 
the  several  limitations  in  question,  as  they  occur. 
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CHAPTER  XL 

HISTORY  AND  PROGRESSIVE  ESTABLISHMENT  OF  A  RULE 
FOR  PREVENTION  OF  REMOTENESS,  UNDER  THE  NAME  OF 
THE  RULE  AGADflEfT  PERPETUITIES. 


Notions  as  to 
remoteness  in 
limitations  mi 
first  vagoe; 


And  practi- 
cally uncertain 


Remoteness  of 
Executory 
dtvuuaad 
beqmuU* 


Case  of  P«fl» 

▼•    BTQmFm% 


It  has  before  been  observed,  that  for  a  long  time  subse- 
quent to  the  legal  establishment  of  limitations  by  way  of 
Springing  and  Shifting  Use  and  Executory  devise,  there  was 
no  settled  notion  as  to  the  ultimate  period  within  which  the 
law  would  confine  the  suspension  of  the  possession  and  enjoy- 
ment of  property,  by  means  of  those  and  similar  limitations. 
Indeed,  we  find  Lord  Nottingham,  in  his  time,  laying  down 
no  more  definite  a  rule  on  the  subjeet,  than  that  when 
general  inconvenience  begins,  perpetuity  must  stop — a  rule, 
one  would  think,  requiring  no  very  great  legal  discernment 
either  to  approve  of  or  establish.  The  consequence  was, 
that  what  was  deemed  a  perpetuity,  or  a  tendency  to  a 
perpetuity,  at  one  time,  escaped  even  the  suspicion  of  being 
such,  at  another :  that  is,  the  limits  of  perpetuity  were  as 
vague  and  uncertain,  as  was  the  principle  laid  down  for  the 
guidance  of  the  judges  in  fixing  those  limits. 

But,  to  proceed  in  the  inquiry  concerning  the  progressive 
establishment  of  the  legal  boundaries  of  remoteness  of  Exe- 
cutory limitations,  and : — First,  as  to  limitations  by  way  of 
Executory  devise  and  bequest  The  case  which  has  generally 
been  thought  to  have  first  given  any  thing  like  direction  or 
shape  to  the  laws  of  perpetuity,  in  relation  to  Executory  de- 
vises, is,  that  of  Pells  v.  Brown  ;  (a)  which,  it  will  be  remem- 

(a)  Cro.  Jac.  590 ;  1  Eq.  Abr.  187,  c  4. 
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bered,  (b)  was  the  case  of  a  devise  to  a  younger  son  and  his 
heirs  for  ever ;  and  if  he  died  without  issue,  living  his  elder 
brother,  then  to  him  and  his  heirs.  The  limitation  to  the 
elder  brother  was  adjudged  to  be  a  good  Executory  devise ; 
and  the  case,  therefore,  went  so  far  as  to  establish  the  lega- 
lity of  an  Executory  devise  to  take  effect  within  or  at  the 
expiration  of  a  life  in  being.  But  still  we  cannot  discover,  Obturations 
from  the  arguments  of  the  judges  who  differed  from  Dodde-  Ami. 
ridge,  J.,  on  the  point  of  the  destructibility  of  the  Executory 
limitation,  to  what  extent  they  were  influenced  in  their 
decision,  by  the  fact  of  the  period,  within  which  the  limita- 
tion was  to  take  effect,  being  no  more  than  one  life  in  esse* 
Indeed,  from  the  report,  it  is  not  clear,  that  the  question 
was  even  submitted  to  them,  although  it  is  reasonable  to 
suppose,  they  must  have  considered  it,  as  the  dissentient 
judge  assigned  the  danger  of  a  perpetuity  as  the  express 
ground  of  his  opinion  in  favor  of  the  destructibility  of 
Executory  devises.  The  case  of  Pells  v.  Brown  occurred  in 
the  year  1621 ;  and  it  is  of  this  case  that  Lord  Kenyan  once 
said,  "it  was  the  foundation,  and,  as  it  were,  the  magna 
charta  of  this  branch  of  our  law." 

To  the  last-mentioned  case  succeeded  that  of  Snow  v.  Cue  of  Snow 
Cutler,  (e)  (between  1660-70)  where  there  was  a  devise  to  v* 
the  heirs  of  the  body  of  the  testator's  wife,  if  they  should 
attain  the  age  of  fourteen.  The  case  is  by  no  means  satis- 
factory as  an  authority  on  the  question  under  consideration, 
not  only  because  the  Court  was  divided  in  opinion,  but  also 
because  the  point  of  discussion  appears  to  have  been  the 
validity  of  a  double  contingency ;  viz.,  the  birth  of  a  child, 
and  the  attainment  by  that  child  of  the  age  of  fourteen 
years;  rather  than,  the  validity  of  an  Executory  devise  to 
take  effect  within  a  period  of  fourteen  years  superadded  to 
a  life  in  being.    However,  there  was  a  clear  recognition  by  These  cases 


(6)  VuUtupra,  p.  81.  1  Keh.  752,  800,  151  \  2  Keb.  11, 

(c)  1  Ler.  135;  T.  Raym.  169;       145,296;  1  Sid.  153, 
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Case  of  G oring 
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the  judges  in  this  case,  that  Pells  v.  Brown  liad  settled  the 
validity  of  an  Executory  devise  to  take  effect  within  one  life 
in  being. 

From  the  allowance  of  one  life  in  being,  the  transition 
was  easy,  to  two  or  more  contemporary  lives ;  because  the 
period  of  any  number  of  such  lives,  is,  in  fact,  nothing  more 
than  the  life  of  the  person  who  may  happen  to  be  the  sur- 
vivor. This  consideration, — that  the  lives  are  all  wearing 
away  at  the  same  time,  or,  as  it  has  been  quaintly  expressed, 
that  "  all  the  candles  are  burning  at  once," — accounts  for 
the  feet  of  there  not  being  any  case  to  be  found,  in  which 
the  circumstance  of  the  period  of  postponement  including 
more  than  one  life,  has  been  urged  as  an  objection  against 
its  validity.  Directly  executory  limitations  were  allowed 
to  take  effect  within  the  compass  of  a  life  in  being,  it  seems 
to  have  been  tacitly  admitted,  that  two  or  more  lives  did 
not  constitute  too  remote  a  period  for  the  vesting  of  future 
estates. 

Although  no  case  is  to  be  found  in  which  the  validity  of 
an  Executory  devise  of  inheritance,  after  the  determination 
of  two  or  more  lives,  was  actually  decided,  the  legality  of 
a  limitation-over  of  the  trust  of  a  term,  after  two  co-existing 
lives,  was  expressly  affirmed  by  Tx>rd  Chancellor  Clarendony 
in  the  case  of  Goring  v.  Bickerstaff,  (d)  which  occurred  in 
or  about  the  14  Charles  2,  (1664).  In  that  case,  it  was 
resolved,  "  that  the  limitation  of  a  term  to  several  persons 

',  one  after  another,  if  they  be  all  in  being  and 


m 


alive  together,  k  good,  and  doth  in  no  sort  tend  to  the 
perpetuity  of  a  chattel."  The  principle  of  the  decision 
was,  obviously,  applicable  to  an  Executory  devise  of  in- 
heritance, although  the  subject  of  the  devise,  in  the  parti* 
cular  case  under  consideration,  was  a  chattel,  (e)  Moreover, 
in  the  case,  next  in  order  of  consideration,  we  do  not  find 
that  any  objection  was  taken  to  the  validity  of  the  Exe- 


(<*)  Pollexf.  31;  1  Cba.   Ca.  4; 
2  Freem.  163. 


(«)  2  Harg.  Jnrid.  Arg.  46. 
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cutory  devise,  on  the  ground  that  it  could  not  take  effect 
until  after  the  determination  of  two  lives  in  being.  (/) 

The  case,  alluded  to,  is  that  of  Taylor  d.  Smith  v.  Bid-  Case  of  TagU* 
daly  iff)  (adjudged  in  1679)  which,  in  effect,  established  the 
validity  of  an  Executory  devise,  to  take  effect  within  the 
period  of  a  life  in  being  and  twenty-one  years.     It  was  as 
follows : — A  man  having  only  one  sister  and  heir,  who  had 
issue  A.,  and  afterwards  married  B.,  by  whom  she  had 
issue  C.  and  D.,  devised  lands  unto  his  sister,  until  C. 
should  attain  twenty-one,  and  after  C.  should  have  attained 
that  age,  to  C.  and  his  heirs,  and  if  C.  should  die  before 
twenty-one,  then  to  the  heirs  of  the  body  of  B.,  and  their 
heirs,  as  they  should  attain  their  respective  ages  of  twenty- 
one ;  C.  died  before  twenty -one,  living  B.,  and  afterwards 
B.  died :  D.  took  the  estate  by  way  of  Executory  devise. 
Here,  we  perceive,  that  the  heir  of  the  body  of  B.,  could  Seemed  to 
not  take  until  after  the  death  of  B.,  (as,  nemo  est  hares  ^oa'of  lives 
viventis,)  and  since  that  heir  of  the  body  of  B.,  who  should  m  ^  and 
attain  twenty-one,  might  not  have  been  born  in  his  father's  yean, 
lifetime,  and  the  estate  was  not  to  vest  in  him  till  he 
attained  twenty-one,  the  property  might,  possibly,  not  have 
vested  under  the  limitations,  till  twenty-one  years  after  the 
period  of  a  life  in  being,  (h) 

This  case,  however,  was  by  no  means  considered,  by  the  Bat  Dot  so 
lawyers  of  the  time,  as  having  clearly  prolonged  the  period 
of  perpetuity  to  a  life  or  lives  in  being  and  twenty-one 
years.  For,  in  one  case,  (t)  which  occurred  in  9  Win.  3, 
it  was  contended,  that  the  contingency,  on  which  an 
Executory  devise  should  take  effect,  could  not  be  extended 
beyond  a  life  in  being,  and  two  judges  uttered  different 
dicta,  both  falling  short  of  the  decision  in  Taylor  v.  Biddal  ? 

(/)  The  nine  observation  applies  (?)  2  Mod.  289 ;   Freem.  243  ;    1 

to  the  case  of  Lloyd  ▼.  Carew,  stated  Eq   Abr.  188,  c.  1 1. 

infra,  p.  151,  and  decided  in  1696;  (A)  F.  C.  R.  432. 

but  which,  as  relating  to  a  limitation  (t)  LoddingUm  ▼.  Kime,  1  Raym. 

by  way  of  Shifting  Use,  is  not  more  203. 
particularly  noticed  in  this  place. 
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in  another,  (it)  12  Wm.  3,  the  judges  considered  lives  in 
being  as  the  ne  plus  ultra  of  remoteness  of  Executory 
devise ;  and  in  a  third,  (/)  (1722),  great  doubt  was  expressed 
whether  the  addition  of  twenty-one  years  to  lives  in  being 
should  be  allowed. 
Duke  of  Afor-        fhe  next  CBae  whJch  occurred,  although  only  going  to 

the  extent  of  a  life  in  being,  was  far  more  satisfactory  as  a 
decision  on  the  period  of  perpetuity,  than  any  which  had 
previously  occurred,  and  may,  perhaps,  be  regarded  as  the 
first,  in  which  any  intelligible  or  definite  notion  existed 
as  to  the  nature  of  a  perpetuity,  or  in  which  the  question 
of  remoteness  of  contingency  of  Executory  devise,  was  at 
all  satisfactorily  discussed.  The  case,  in  question,  was  the 
famous  one,  known  by  the  name  of  the  duke  of  Norfolk's 
case,  (m)  and  which,  from  its  important  bearing  upon  the 
subject  before  us,  has  been  sometimes  called  the  case  of 
perpetuities.  It  was,  in  substance,  this : — Henry  Frederick, 
earl  of  Arundel,  had  issue,  Thomas,  his  eldest  son,  Henry, 
Charles,  Edward,  Francis,  and  Bernard,  and  a  daughter, 
Catherine.  Thomas,  the  eldest  son,  was  non  compos  mentis* 
By  indenture,  dated  the  4th  day  of  March,  1647,  and 
made  between  the  earl,  of  the  one  part,  and  the  duke  of 
Richmond,  and  others,  of  the  other  part,  the  baronies  of 
G.  and  B.  were  conveyed  to  the  use  of  the  earl  for  life, 
with  remainder  to  trustees  for  two-hundred  years,  with 
remainder  to  Henry,  the  second  son,  and  the  heirs  nude 
of  his  body,  with  remainder  to  Charles,  in  tail  male,  with 
remainder  to  Edward,  in  tail  male,  with  remainder,  in  like 
manner,  to  the  other  sons,  with  remainder  to  the  right 
heirs  of  the  earl.  By  another  deed,  the  trusts  of  the  term 
of  two-hundred  years  were  declared  to  be,  to  attend  the 


(A)  ScatUrgood  ▼.  Edgt,  12  Mod.  229  ;  2  Ftocul  72,  and 80;  PoUexf. 

277.  223.     And  see  alio  Afa$$enbwyk  v. 

(0  Gore  t.  Gore,  2  W.  Kel.  204 ;  A»ht  1  Vera.  234.  Afaddox  v.  Staines% 

2  P.  Wmi.28  ;  2  Stra.  948.  Ca.  T.  T.  228. 

(m)  3  Cha.  Ca.  1 ;  2  Cha.  Rep. 
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inheritance:    the  profits  to  be  received  by   Henry,  the 
second  son,  and  the  heirs  male  of  his  body,  and,  in  default 
of  such  issue,  by  such  other  persons  as,  according  to  the 
limitations  of  the  Uses,  would  have  been  entitled  to  them, 
in  case  no  such  term  had  been  created,  so  long  as  Thomas, 
the  eldest  son,  or  any  issue  male  of  his  body,  should  live  s 
but  in  case  Thomas  should  die,  without  issue  male,  in  the 
lifetime  of  Henry,  the  defendant  in  the  cause,  or  if  after 
his  death,  the  dignity  of  earl  of  Arundel  should  descend 
upon  Henry,  then  Henry,  or  his  issue,  should  have  no 
further  benefit  of  the  term  of  two-hundred  years,  but  the 
benefit  of  it  should  accrue  to  the  plaintiff,  Charles,  and  the 
heirs  male  of  his  body,  with  like  limitation-over  to  the  rest 
in  succession.    Thomas,  the  eldest  son,  died,  without  issue 
male;  and  the  earldom  of  Arundel  and  dukedotn  of  Nor* 
folk  descended  upon  Henry.     The  duke,  having  become 
.  tenant  in  tail,  subject  to  the  term  of  two-hundred  yeara, 
his  brother  Charles  claimed  the  trust  of  the  term.     A 
question  arose,  whether  the  trust  of  the  term,  under  which 
Charles  claimed,  was  too  remote,  after  the  trust  for  Henry 
and  the  heirs  male  of  his  body.     Lord  Nottingham  called 
in  to  his  assistance,  the  Chief  Justices,  Pemberton  and 
North,  and  the  Chief  Baron,  Montagu.    The  three  Chiefs 
unanimously  considered  the  trust  for  Charles,  in  the  event 
of  the  death  of  Thomas,  without  issue  male,  in  the  lifetime 
of  Henry,  void  :  but  the  Lord  Chancellor,  in  a  distinguished 
and  eloquent  argument,  decided  it  to  be  good :  which  de- 
cree was  afterwards  affirmed  by  the  House  of  Lords.    The 
ground  of  the  decision  was,  that  the  trust  for  Charles  was 
to  take  effect  during  Henry's  life,  and  did  not,  therefore, 
tend  to  a  perpetuity.     Mr.  Hargrove  observes,  (n)  in  re-  Obtcrvttbiw 

upon  tuQ  qiiko 

ference  to  this  case,  that  it  was  thought  to  be  within  the  of  NorfM* 
principle  of  the  decree,  that  so  long  as  the  settlement  of 
any  species  of  property  by  Executory  devise,  or  by  Trusts 

(•)  2  Jurid.  Arg.  50. 
L 
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of  the  same  nature,  did  not  exceed  the  ordinary  time  for 
barring  a  regular  entail  by  estates  for  life,  with  remainder 
in  tail  to  an  unborn  child ;  which  was,  when  such  child 
should  attain  twenty-one ;  it  would  be  considered  as  allow- 
able. That  gentleman  also  observes,  that  this  led  to  a 
general  practice  of  settling  terms  for  years,  and  of  providing 
portions  for  children,  under  the  trusts  of  such  terms,  to 
the  extent  of  lives  in  being  and  twenty-one  years  after: 
and  that  such  practice  was  made  a  chief  ground  of  extend- 
ing Executory  devises  of  inheritance,  in  like  manner ;  an 
£  extension  which  was  Effected  by  the  case  next  to  be  noticed. 
The  caie  of  The  case  referred  to,  was  that  of  Stephens  v.  Stephens,  (o) 

Stephen^  *n  *e  y681"  1736;  the  facts  of  which  were: — A  testator 
devised  lands  to  his  grandson  W.  and  his  heirs,  and  if  he 
should  die  under  age,  then  to  his  grandson,  T.,  and  if  T. 
should  die  under  age,  then  to  such  son  of  the  body  of 
his  daughter  M.  S.,  by  his  son-in-law,  T.  &,  as  should 
happen  to  attain  his  age  of  twenty-one  years,  with  remainder- 
oven  The  testator  died,  leaving  his  grandsons*  W.  and  T., 
who  both  died  under  age :  afterwards,  T.  8.  had  another 
son  by  M.  S.,  named  A.  A.  claimed  the  lands  under  the 
limitations  in  the  will  T.  &  also  claimed,  as  residuary 
devisee ;  and  M.  S.,  as  heir-at-law  of  the  testator.  The 
judges,  after  observing  that  the  principal  point  was,  whether 
the  devise-over,  upon  T.'s  dying  under  twenty-one  yeare,  to 
such  other  sons  of  M.  S.  as*  should  attain  twenty-one  years, 
was  good  by  way  of  Executory  devise,  said,  that  they  were 
unable  to  find  any  other  case,  wherein  the  Executory 
devise  of  a  freehold  had  been  held  good,  where  the  vesting 
of  the  estate  was  suspended  until  a  son,  unborn,  should 
attain  twenty-one,  except  the  before  mentioned  case  of 
Taylor  v.  BiddaL      Therefore,  they  said,  that  however 

(*)  C*.    T.    T.    228.      Forrest  Gn&xxr  v.  Wicket,  1  Wilt.  165;  BmL 

228.     And  aeo also  Goodtitlev.  Wood,  lock  v.  Stones,  2  Yes,  sr.,  621  ;  Good- 

Willes,  211;    7   T.   R.  103,  note;  many.  Goodrigkt,  2  Burr.  873. 
Sheffield  v.  Lord  Orrery,  3  Atk.  282 ; 
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unwilling  they  might  be  to  extend  Executory  devises, 
beyond  the  rules  generally  laid  down  by  their  predecessors, 
yet)  upon  the  authority  of  that  judgment,  and  its  conformity 
to  several  late  determinations  in  cases  of  terms  for  years, 
and  considering  that  the  power  of  alienation  would  not  be 
restrained  longer  than  the  Common  law  would  restrain  it, 
viz.,  during  the  infancy  of  the  first  taker,  which  could  not 
be  reasonably  said  to  extend  to  a  perpetuity,  they  were  of 
opinion,  that  the  limitation  in  question  was  good  by  way  of 
Executory  devise.  Since  this  adjudication,  it  has  always  The  decision 
been  allowed,  that  Executory  devises  of  inheritance,  to  take  I^f^n* v* 
effect  within  the  period  of  a  life  or  lives  in  being,  and  ertaMkhed  the 

~  period  of  lives 

twenty-one  years  after,  are  valid :  but  still,  it  was  by  no  m  being  and 
means  clear,  from  the  decision,  that  that  period  was  to  be  years/  °De 
considered  the  uUimum  quod  sit  of  remoteness. 

The  statute  of  10  &  11  Gul.  3,  a  16,  having  provided  This  extended 
that  children  en  ventre  sa  mire,  born  after  their  father's  0f  gestation,  by 
death,  should, for  all  purposes  of  limitations  of  estates,  be  ffguf  J0* 
deemed  to  have  been  born  in  his  lifetime,  the  rule  as  to  the  i& 
period  of  remoteness  laid  down  in  Stephens  v.  Stephens, 
obtained  a  further  extension,  by  mere  operation  of  law,  of 
some  nine  or  ten  months,  as  the  period  o(  gestation.     For 
example,  let  us  suppose,  that  in  the  same  case  of  Stephens  v. 
Stephens,  T.  &  had  died,  leaving  his  wife  enceinte,  and  the 
child,  A.,  had  not  been  born  for  some  months  after  the 
decease  of  T.  S. ;  in  that  case,  the  Executory  devise  under 
which  A.  eventually  became  entitled,  would  not  have  taken 
effect  until  the  lapse  of  twenty>one  years  and  a  few  months, 
beyond  lives  in  being,  and  yet  such  Executory  devise  would, 
unquestionably,  have  been  good.     The  case  of  Stephens  v. 
Stephens,  must,  therefore,  be  considered  as  having  estab- 
lished the  validity  of  Executory  devises  to  take  effect  within 
the  period  of  a  life  or  lives  in  being,  and  twenty-one  years 
and  nine  or  ten  months  afterwards. 

The  next  step  in  the  progress  of  the  rule,  fixing  the  time  £***  of  Lon9 
for  which  the  possession  and  enjoyment  of  real  estate  may  which  allowed 

L  2 
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a  doable  period  be  suspended,  was  the  allowance  of  a  period  of  gestation  at 

OI  f  6StAU0n« 

the  commencement  of  the  contingency,  as  well  as  at  an 
intermediate  part  of  it.  This  extension  of  the  rule  was 
effected  by  the  Court  of  B.  R.,  in  the  case  of  Long  v.  Black- 
all,  (p)  during  the  time  of  Lord  Kenyoris  presidency  in  that 
Court  A  testator  bequeathed  a  lease  for  years  to  trustees, 
in  trust  for  his  son,  T.  B.,  for  life,  and  after  his  decease,  in  trust 
for  such  issue  male  of  him,  or  descendants  of  his  issue  male, 
as  at  the  time  of  his  death  should  be  his  heir,  and  if  at  the 
time  of  T.  B.'s  death,  there  should  be  no  such  issue  male, 
or  descendants  of  issue  male  of  him,  living,  then,  in  trust 
for  the  testator's  son,  S.  S.  B.,  for  life,  and  after  his  decease, 
in  trust  for  such  issue  male  of  him,  or  descendants  of  his 
issue  male,  as  at  his  death  should  be  his  heir,  and  if  at 
the  time  of  his  death,  there  should  be  no  such  issue  male, 
or  descendants  of  issue  male  of  him,  living,  then,  in  trust 
for  the  child,  with  which  the  testator's  wife  was  then 
enceinte,  if  the  child  should  be  a  son,  during  his  life,  and 
after  his  decease,  in  trust  for  such  issue  male,  or  descendants 
of  his  issue  male,  as  at  the  time  of  his  death  should  be  his 
heir,  and  if  at  the  time  of  the  death  of  such  child,  there 
should  be  no  such  issue  male,  or  descendants  of  such  issue 
male  of  him,  living,  or  if  such  child  in  the  womb  should  not 
be  a  son,  then,  in  trust  for  such  persons  as  should  then 
be  the  testator's  legal  representatives,  The  child  in  the 
womb  was  born  after  the  testator's  decease,  and  was  a  son. 
The  two  sons  living  at  the  date  of  the  will,  and  also  the 
posthumous  one,  died  without  leaving  issue.  One  of  the 
questions  which  arose,  was,  whether  the  limitation-over  to 
the  testator's  legal  representatives,  was  good.  On  a  case 
from  Chancery,  the  Court  of  B.  R.  sent  their  certificate  in 
favor  of  the  ultimate  limitation,  as  a  good  Executory  devise. 
The  case  itself,  it  will  be  perceived,  was  not  one,  in  which 
a  double  period  of  gestation  was  actually  allowed :  but  as 
the  life  of  a  posthumous  child  was  one  of  those,  on  which 

(p)  7  T.  R.  100. 
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the  ultimate  limitation,  whose  validity  was  in  question,  de- 
pended, the  point  for  decision  was,  the  propriety  of  beginning 
the  period  of  contingency  on  which  the  Executory  devise 
was  to  take  effect,  with  the  life  of  a  person  in  the  womb. 
This  case  has  been,  since,  generally  deemed  (q)  an  authority 
for  the  allowance  of  two  periods  of  gestation  to  Executory 
devise,  besides  lives  in  being  and  twenty-one  years:  al- 
though attempts  have  been  made  (r)  to  show,  that  it  was  no- 
thing more  than  a  decision  affirming  the  allowance  of  a  legal 
time  for  the  birth  of  one  posthumous  child ;  and  that  the 
judges  did  not  contemplate  the  particular  circumstance  of 
the  time  of  the  birth  of  the  posthumous  child  being  taken  at 
the  commencement  of  the  period  of  contingency ;  because, 
in  the  case  under  their  consideration,  it  was  of  little  moment, 
the  allowance  of  another  period  of  gestation  not  being 
required. 

Our  attention  has,  thus  far,  been  confined  to  decisions  on  Remoteness 
cases  of  Executory  devise  and  bequest ;  but  before  proceed-  °amdFsh^Sg 
ing  further  with  the  inquiry,  it  will  be  proper  to  take  a   Use*' 
short   review  of  a  few  cases  of  limitations,    by   way  of 
Springing  and  Shifting  Use. 

As  in  the  case  of  Executory  devises,  so  here,  we  shall  be  Originally, 
able  to  discover  no  definite  rule  abided  by,  in  the  earlier  remoteness  as 
decisions  upon  the  subject     We  meet  with  the  same  dread  Us!^ltouaU80f 
of  "  perpetuity :"  but  what  constituted  a  perpetuity,  and  undefined  with 
what,  or,  indeed,  whether  any,  principle  guided  the  consi-  ing  Executory 
deration  of  the  question,  it  is  difficult  to  ascertain.     Holt,    ev!8e8> 
C.  J.,  laid  it  down,  (*)  that  if  one  bargain  and  sell  to  the 
use  of  another,  five  years  hence,  this  was  a  good  Future  or 
Springing  Use.     And  it  is  also  said,  by  the  same  authority, 
that  a  feoffment  to  the  use  of  the  right  heirs  of  J.  S.,  after 
the  death  of  J.  8.,  if  he  die  without  issue  within  twenty 
years,  was  a  good  commencement  of  a  Future  Use.     Indeed, 

(g)  6  Cm.  Dig.  488.  («)  In  Davie*  v.  Speed,  12  Mod. 

(r)  2  Uargr.  Jurid.  Arg.  105,  et      39;  2  Salk.  675;  Holt  731. 
seq.  J 
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Lord  Chief  Justice  Hale  had  before  (t)  treated  it  as  clear, 
that  the  limitation  of  a  Use,  after  two  years,  or  after  the 
death  of  John  at  Stiles,  to  the  use  of  J.  N.,  was  good. 
Lord  Bacon%  also,  considered  (u)  a  bargain  and  sale  to  J.  S., 
to  take  effect  after  the  bargainor's  death,  without  issue,  as  a 
valid  expectant  Use ;  but,  at  the  present  day,  such  a  limita- 
tion would  clearly  be  bad,  as  tending  to  a  perpetuity.  So, 
again,  it  was  said,  («?)  if  a  man  covenant  to  stand  seised  to 
the  use  of  his  mother  in  fee,  if  he  himself  die  without  issue, 
the  use  should  arise ;  for  the  contingency  happens,  if  at  all, 
upon  the  covenantor's  death.  In  addition  to  these,  there 
are  many  other  dicta  to  be  found  in  the  earlier  text-books, 
so  vague  and  unsatisfactory,  as  to  make  it  impossible  to 
extract  from  them,  any  thing  like  a  definite  idea,  as  to 
whether  any  and  what  restriction  was  imposed  on  the  crea- 
tion of  future  Uses.  Probably,  however,  it  is  not  risking 
too  much  to  say,  that  there  appeal*  to  have  been  little 
doubt  entertained,  that  the  limitation  of  a  Future  Use  to 
arise  within  the  period  of  a  life  in  being,  was  allowable. 
Bostock's  case.  The  first  authority  deserving  notice  is  Bostock'B  case,  («?) 
which  was  as  follows : — W.  B.,  father  of  £•  B.,  grandfather 
of  R.,  being  seised  in  fee  of  a  messuage  and  mill,  and  other 
hereditaments  in  B.,  and  M.,  and  also  of  another  messuage 
with  a  curtilage  in  B.,  levied  a  fine  of  the  said  hereditaments, 
as  to  the  estate  in  B.  and  M.,  (except  a  close  called  G.  C.,) 
to  the  use  of  W.  B.  for  life,  and,  after  his  decease,  to  the  use 
of  E.  B.  and  the  heirs  male  of  his  body,  on  the  body  of  M., 
his  wife,  together  with  other  remainders-over  in  tail,  with  re- 
mainder to  the  right  heirs  of  £• ;  and  as  to  the  other  messuage 
and  certain  lands  thereto  belonging,  and  the  said  close  called 
G.  C,  before  excepted,  to  the  use  of  £•  B.,  for  life,  remainder 
to  the  use  of  the  heirs  male  of  the  said  E.  B.,  on  the  body 
of  the  said  M.,  together  with  other  remainders  in  tail,  re- 
mainder-over in  fee  to  the  right  heirs  of  E.  B. ;  and  if  the 

(0  Pollexf.  65,  66.  (»)  Pollexf.  530. 

(ft)  Read.  U*ctf,63.  (w)  Ley,  56. 
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said  £•  B.  should  fortune  to  die  (living  the  said  M.,)  that 
then  the  said  fine  should  be  of  the  said  last  mentioned 
messuage  and  the  lands  thereunto  belonging,  and  therewith 
occupied,  and  of  the  said  close  called  G.  C,  to  the  use  of 
the  said  M.,  for  the  term  of  her  life,  and  after  her  decease, 
to  the  uses  aforesaid.  E.  B.  died,  living  M.  and  W.  B.  the 
grandfather ;  and  it  was  resolved,  that  the  estate  AL  was 
entitled  to,  was  an  estate  for  life  in  the  last-mentioned  mes- 
suage. This,  we  may  observe,  waa  a  dear  adjudication  of 
the  validity  of  a  Shifting  Use,  to  take  effect  within  the  com- 
pass of  a  life  in  being. 

The  next  case  to  be  noticed,  is  that  of  Roe  v.  Tranmer,  (x)  Case  of  Roe 
where  T.  K.,  being  seised  in  fee  of  the  lands  in  question,  Va  Tranmtr^ 
executed  indentures  of  lease  and  release  of  them  to  his 
brother.  By  the  release,  T.  EL,  in  consideration  of  natural 
love,  and  of  100&,  granted,  released,  and  confirmed  to  his 
brother,  after  the  death  of  the  said  T.  EL,  all  that  close,  &&, 
to  hold  the  same  to  his  said  brother,  and  the  heirs  of  his 
body.  It  was  admitted  that  the  conveyance  was  void  as  a 
release,  being  a  grant  of  a  freehold  to  commence  infuturo  : 
but  the  Court  held,  that  it  should  operate  as  a  covenant  to 
stand  seised  to  uses ;  and  that  the  estate  should  vest  in  the 
brother  as  a  Springing  Use.  This  decision  may  be  regarded 
as  establishing  the  validity  of  a  Springing  Use,  limited  to 
operate  on  the  expiration  of  a  life  in  being. 

The  next  case  bearing  upon  the  question  of  the  remote*  Case  of  Uoyd 
ness  of  the  contingency  upon  which  a  Springing  or  Shifting 
Use  may  be  limited,  is  that  of  Lloyd  v.  Carew.  (y)  AL  and 
P.  T.,  being  seised  in  fee  as  coheirs,  in  consideration  of 
4000/.  paid  to  M.  by  R.  C,  and  of  a  marriage  which  soon 
afterwards  took  place,  between  P.  and  R.  C,  conveyed  all 
their  estates  to  trustees  and  their  heirs,  to  the  use  of  R.  C. 
for  life,  remainder  to  P.  for  life,  for  her  jointure,  remainder 
to  trustees  to  preserve  contingent  remainders,  remainder  to 
the  first  and  other  sons  of  R.  C.  and  P.,  in  tail  male,  suc- 

(x)  2  Wila.  75. 

(y)  Show.  Pari.  Ca.  137.     Pre.  Cha.  72. 
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cessively,  remainder  to  the  daughters  in  tail,  with  the  ulti- 
mate remainder  to  the  said  R.  C,  and  his  heirs  for  ever; 
subject  to  a  proviso,  that  if  it  should  happen,  that  no  issue  of 
the  said  R.  C.  by  the  said  P.  should  be  living  at  the 
decease  of  the  survivor  of  them,  and  the  heirs  of  the  said 
P.  should  within  twelve  months  after  the  decease  of  the 
survivor  of  the  said  R.  C.  and  P.,  dying  without  issue  as 
aforesaid,  pay  to  the  heirs  or  assigns  of  the  said  R.  C. 
4000&,  that  then  the  remainder  in  fee-simple  so  limited  to 
the  said  R.  C.  and  his  heirs  should  cease,  and  that  then  and 
from  thenceforth,  the  premises  should  remain  to  the  use  of 
the  right  heirs  of  the  said  P.  for  ever.  Here,  it  will  be  ob- 
served, the  contingency  extended  to  two  lives  in  being,  and 
one  year  beyond.  A  bill  in  Chancery  was  filed  by  the 
wife's  cohein,  against  the  husband's  heir,  to  have  the  benefit 
of  the  limitation,  on  payment  of  the  4000i  The  Court, 
assisted  by  two  judges,  dismissed  the  bill ;  and,  as  it  should 
seem,  because  the  contingency  was  too  remote*  (z)  But  the 
plaintiff  appealed  to  Dom.  Proa  Before  that  tribunal,  the 
great  point  was,  whether  one  year  beyond  lives  in  being, 
was  not  an  excess  of  the  time  for  an  Executory  devise  of 
the  fee,  or  for  a  contingent  limitation  or  Springing  Use  of 
the  same  nature ;  it  being  contended  for  the  respondent,  that 
the  lives  of  persons  in  esse  constituted  the  ne  plus  ultra  of 
Executory  devise  and  Springing  Use*  The  case  ended  in  a 
reversal  of  the  decree,  and,  consequently,  became  an  authority 
for  one  year  beyond  lives  in  being,  as  not  too  remote  a  con- 
tingency on  which  to  limit  a  Springing  or  Shifting  Use* 
Observation*  It  is  difficult  to  say,  upon  what  principle  the  excess  of  one 
nature  and  year  beyond  lives  in  being  was  allowed  in  the  last-mentioned 
dwUion  uTthig  caae'y  or  w^at  farther  period  of  remoteness  is  to  be  consi- 
c*9**  dered  as  having  been  legalized  by  the  allowance  of  an  arbi- 

trary term  of  one  year,  unconnected  with  the  situation  or 
circumstances  of  the  party  to  whom  the  ulterior  Shifting 
Use  was  limited.  Certain  it  is,  that  there  is  no  reason  for 
the  allowance  of  one  year  beyond  lives  in  being,  which  is 

(*)  2  Harg.  Jurid.  Arg.  36. 
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not  equally  applicable  to  any  other  arbitrary  number  of 
years,  added  to  a  life  or  lives ;  unless  it  be  that  of  conve- 
nience. And  it  is  to  this  latter  only,  that  we  must  look  for 
the  meaning  and  extent  of  the  decision  in  Lloyd  v.  Carew  : 
for  the  judges,  in  the  case  of  CadeU  v.  Palmer,  hereafter 
cited,  (a)  although  their  opinions  were  in  favor  of  a  gross 
term  of  twenty-one  years  beyond  lives  in  being,  took  espe- 
cial care  to  remark,  that  although  the  case  of  Lloyd  v.  Carew 
established  that  the  period  of  a  life  or  lives  in  being  was  not 
the  ultimatum  of  perpetuity,  yet  it  does  not  authorize  the 
inference,  that  a  term  of  twenty-one  years  or  other  arbitrary 
term,  for  which  no  special  or  reasonable  purpose  is  assigned, 
would  also  be  allowed 

From  the  extreme  paucity  of  cases  in  which  the  question  ^rhy  of 
of  remoteness,  in  reference  to  the  creation  of  Springing  and  «>thorities 

.  .  upon  remote* 

Shifting  Uses,  has  obtained  any  discussion,  we  shall  find  it  new  of  limit*. 
impossible  to  take  a  progressive  view  of  the  doctrine  of  per-  0f  Usef  *** 
petuity,  as  exclusively  applicable  to  limitations  by  way  of 
Use,  similar  to  what  has  been  done  on  the  subject  of  Execu- 
tory devises.    The  writer  has  been  unable  to  discover  any 
decisions  relating  to  Springing  and  Shifting  Uses,  corres- 
ponding to  the  before-mentioned  cases  of  Taylor  v.  Biddal, 
Stephens  v.  Stephens,  and  Long  v.  Blackall,  by  which  the 
law  of  perpetuity,  as  applicable  to  Executory  devises,  was  so 
materially  assisted     Nor  does  this  hiatus  in  our  historical  xhjs  deficiency 
deduction,  occasion  a  deficiency  of  acny  great  importance,  ofIltt^. 
except,  perhaps,  as  regards  the  completeness  of  a  continuous  porunce ; 
chain  of  decisions,  and  progressive  development  of  princi-  Executory 
pies,  gradually  approximating  to  the  rule  and  doctrine  of  fSl^y^Jlf 
law  ultimately  established.     For  every  practical  purpose,  toure  Uses, 
as  has  been  before  remarked,  there  is  a  reciprocal  applica- 
bility of  all  rules  laid  down  on  questions  of  remoteness  of 
contingency,  between   Springing  and  Shifting  Uses  and 
Executory  devises ;  and  whatever  the  state  of  the  law  on 

(a)  Vide  infra,  p.  159.     And  see      of  Paw.  Dot.,  vol.  2,  pp.  397,  398. 
remarks  of  Mr.  Jarman,  in  his  edition 
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the  subject  at  any  given  period,  no  doubt  appears  to  have 
been  ever  entertained,  that  what  was  too  remote  a  contin- 
gency for  an  Executory  devise,  was  liable  to  the  same 
objection  in  regard  to  limitations  by  way  of  Use,  et  i  eon- 
verso,  (b)    In  addition  to  this,  it  is  to  be  observed  that  Lord 
Rosslyn,  in  the  case  of  Blandford  v.  Thackerell,  (c)  (which 
occurred  in  the  year  1793,)  remarked,  that  there  might  be 
any  number  of  Springing  Uses  within  twenty^**  yeais,  after 
lives  in  being,  which  was  the  precise  period  of  remoteness 
established  in  regard  to  Executory  devises,  by  the  case  of 
Stephens  v.  Stephens,  in  the  year  1736. 
The  question,        Thus  far,  therefore,  we  have  seen,  that  Springing  and 
term  of  twenty-  Shifting  Uses  and  Executory  devises  may  be  limited  to  take 
ab^ute^or"    e^GCt  on  events  or  contingencies  to  happen  within  the  space 
conditional  on    cf  a  life  or  any  number  of  lives  in  being,  and  twenty-one 

years  after ;  together  with  two  periods  of  gestation,  one  at 
the  commencement,  and  the  other  at  an  intermediate  part, 
of  the  period  of  postponement  Doubt  and  uncertainty, 
however,  were  not  yet  put  an  end  to :  the  exact  limits  of 
the  rule  had  yet  to  be  clearly  ascertained.  A  question  arose, 
on  the  construction  of  the  rule,  as  just  stated,  of  the  follow- 
ing nature : — On  the  one  hand,  it  was  contended,  that  the 
term  of  twenty-one  years  superadded  to  lives  in  being, 
within  which  a  Springing  or  Shifting  Use  or  Executory 
devise  might  be  limited  to  arise,  was  intended  to  be  a  gross 
term,  irrespective  of  the  state  or  circumstances  either  of  the 
person  whose  estate  was  to  be  divested,  or  of  the  person 
entitled  under  the  ulterior  limitation.  On  the  other  hand, 
it  was  said,  that  these  additional  years  must  coincide  with 
the  non-age  either  of  the  person  whose  estate  was  to  be 
divested,  or  of  the  person  in  whom  the  estate,  under  the 
Shifting  Use  or  Executory  devise,  is  to  vest.  In  order  to 
comprehend  this  question,  it  must  be  observed,  that  the 

(6)  See  Carwardine  v.  Carwardime,       edit,  94,  note,  and  111,  note. 
F.  C.  R.  388;     1   Eden,  34.     And  (c)  2  Yes.  jr.  241,  242. 

see  PowtW*  note  to  F.  Ex.  Dev.  4th 
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period  of  lives  in  being  and  twenty-one  years  was  a  limita- 
tion of  time,  not  arbitrarily  selected  by  our  Courts  of  justice, 
but  adopted  in  analogy  to  the  case  of  the  ordinary  limita- 
tions in  a  settlement,  under  which  freeholds  of  inheritance 
could  not  be  so  limited  by  way  of  remainder,  as  to  postpone 
a  complete  bar  of  the  entail,  by  fine  or  recovery,  for  a  longer 
space,  (d)  For  instance,  in  the  case  of  a  settlement  in  favor 
of  the  husband  for  life,  with  remainder  to  the  wife  for  life, 
with  remainder  to  trustees  to  preserve  contingent  remainders, 
with  remainder  to  the  eldest  son  in  tail,  remainders-over; 
the  husband  may  die  leaving  his  wife  enceinte,  and  a  son  be 
afterwards  born :  in  such  a  case,  as  the  law  restrains  the 
exercise  of  any  act  of  ownership  over  the  inheritance  till  the 
infant  son  attains  twenty-one,  the  power  of  alienation  be- 
comes, in  that  event,  suspended  for  two  lives  and  twenty- 
one  years ;  and  as  the  law  imposes  such  suspension  of  the 
power  of  alienation  on  the  infant,  so  it  will  permit  a  similar 
suspense  by  the  owner  for  a  like  period.  This  was  not 
denied  to  be  the  reason  of  the  period  fixed  by  the  rule 
under  consideration,  for  the  vesting  of  Future  Uses  and 
Executory  devises,  by  the  supporters  of  either  of  the  views 
in  question,  but  the  controversy  was,  as  to  the  extent  of  its 
application. 

The  first  case  which  called  for  the  consideration  of  this  Case  or  Beard 
question,  was  that  of  Beard  v.  Westcott,  {e)  the  facts  of  T*  *****" 
which,  as  far  as  they  are  material  to  our  present  purpose, 
were  as  follow : — A  testator,  being  seised  of  three  different 
estates,  gave  one  estate  unto  bis  grandson  J.  J.  B.,  and  his 
assigns,  so  that  he  and  they  might  receive  the  rents  thereof 
during  the  term  of  ninety-nine  years,  if  he  should  so  long 
live,  and  immediately  after  his  decease,  then  he  gave  the 
same  to  the  first  son  of  the  body  (then  unborn)  of  J.  J.  B., 
lawfully  to  be  begotten,  and  his  assigns,  he  and  they  to 
receive  and  take  the  yearly  rents  thereof  for  the  like  term  of 

(<*)  Harg.  note  to  Co.  Litt.  20  a,      Ex.  Der.  4th  edit.  113,  note, 
note  5.    And  ace  PoweW*  note  to  F.  («)  5  Taunt.  393. 
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ninety -nine  years,  if  he  should  so  long  live,  and,  so  on,  in 
tail-male  to  the  issue  of  such  first  son  lawfully  issuing,  for 
ever,  and  for  want  and  in  default  of  such  issue  of  such  first 
son,  then  to  the  second,  &c,  sons,  of  the  grandson,  in  like 
manner ;  "  and  in  case  there  shall  be  no  such  issue  male  of 
the  same  J.  J.  B.,  nor  issue  of  such  issue  male,  at  the  time 
of  his  death,  or  in  case  there  shall  be  such  issue  male  at  that 
time,  and  they  shall  all  die  before  they  shall  respectively 
attain  their  respective  ages  of  twenty-one  years,  without 
leaving  lawful  issue  male ;"  then,  there  were  similar  limita- 
tions to  the  testator's  grandson  J.  B.,  and  his  sons,  and  their 
issue  male,  with  remainders-over.  The  testator  then  gave 
another  estate  to  J.  B.,  and  his  sons,  and  their  issue  male,  in 
like  manner,  as  he  had  before  given  the  first  estate  to  J.  J.  Br, 
and  his  sons,  and  their  issue  male,  with  remainders-over. 
The  remaining  estate  the  testator  devised  to  his  grand- 
daughters, E.  B.  and  M.  B.,  and  their  sons,  and  their  issue 
male,  in  the  same  manner,  with  remainders-over.  The 
judges  determined,  that  the  limitation  to  J.  J.  B.  and  his 
first  son,  were  valid,  but  that  the  remainder  to  the  issue  male 
of  J.  J.  B.'s  first  son,  were  bad,  as  being  too  remote,  and  that 
the  limitations  to  the  second  and  every  other  son,  and  their 
issue  male,  were  also  bad,  as  being  limited  to  take  effect 
generally  after  the  determination  of  estates  bad  in  their 
creation.  They,  further,  decided,  however,  that  the  gift- 
over,  "  in  the  event  of  there  being  no  son  of  the  said  J.  J* 
B.,  nor  issue  male  of  such  son,  living  at  his  death,  or  there 
being  such  issue  male  at  that  time,  in  the  event  of  all  of  them 
dying  before  they  attained  twenty-one,  without  leaving 
lawful  issue,"  was  good,  on  the  ground,  (it  should  seem)  that 
it  must  take  effect,  if  at  all,  within  the  period  of  a  life  in 
being,  and  twenty-one  years  after;  although  the  twenty-one 
years  were  not  measured  by  the  minority  of  the  devisee 
intended  to  take  under  the  limitation,  but  by  the  minority 
of  a  prior  devisee,  the  devise  to  whom  was  inoperative,  as 
tending  to  a  perpetuity.     In  this  case,  we  may  observe,  that 
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bad  the  limitation  to  the  issue  male  of  the  sons  of  the  grand-- 
son,  J.  J.  B.,  been  valid,  the  additional  period  of  twenty-one 
years  would  have  been  coincident  with  the  infancy  of  the 
person  whose  estate  was  to  be  divested,  and  the  decision 
would  not  have  amounted  to  an  authority  for  a  gross  term 
of  twenty-one  yean  beyond  lives  in  being*  As  it  was, 
however,  the  devise  to  the  party,  whose  estate  was  intended 
to  be  divested  by  the  ulterior  limitation,  was  inoperative,  as 
tending  to  a  perpetuity,  and,  therefore,  the  additional  years 
(which  had  reference  to  his  minority)  constituted,  in  reality, 
a  gross  term,  unconnected  with  the  devisee,  in  whom  the 
estate  was  to  vest  under  the  Executory  devise,  and  neces- 
sarily (because  of  the  variance  between  the  legal  operation 
of  the  limitations  and  the  testator's  intention)  independent 
of  the  infancy  of  the  prior  devisee.  But,  on  account  of  the 
intended  coincidence  of  the  additional  years  with  the 
minority  of  the  devisee,  whose  estate  was  to  be  divested,  the 
decision  (albeit,  made  after  full  discussion)  was  not  deemed 
conclusive  on  the  question  under  consideration,  as  it  would 
have  been,  had  the  will  itielf  created  a  gross  term  of  twenty- 
one  years.  Before  the  lapse  of  many  years,  consequently, 
another  opportunity  was  found  for  a  more  complete  and 
satisfactory  adjudication  upon  the  point  at  issue. 

This  was  afforded  by  the  case  of  Bengough  v.  Edridge,  (/)  Cue  of 
which  was  decided  by  the  late  Sir  John  Leach,  V.  C,  so  Bdfid£  *' 
recently  as  the  year  1827.  The  question  arose  on  the  will 
of  Mr.  Henry  Bengough,  of  Bristol,  who  devised  to  certain 
trustees,  all  his  real  estates,  in  trust  to  accumulate  the  rents 
for  twenty-one  years,  and  with  the  accumulations  to  pur- 
chase other  real  estate,  which  was  to  be  held  upon  the 
trusts  declared  by  his  will.  Subject  to  the  trusts  for  ac- 
cumulation, the  trustees  were  to  stand  possessed  of  all  the 
devised  estates  for  the  term  of  one-hundred-and-twenty 
years,  to  commence  from  the  testator's  death,  if  twenty- 

(/)  1  Sim.  173—271. 
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Settled,  that 
the  term  of 
twenty-one 
years  may  be 
absolute. 


But  additional 
months  coin- 
cident only 
with  gestation, 


is  not  to  take  effect  until  after  the  determination  of  one  or 
more  life  or  lives  in  being,  and  upon  the  expiration  of 
twenty-one  years  afterwards,  as  a  term  in  gross,  and  without 
reference  to  the  infancy  of  any  person  who  is  to  take  under 
such  limitations,    or    of  any    other    person."    Secondly, 
"  Whether  a  limitation  by  way  of  Executory  devise,  is  void, 
as  too  remote,  or  otherwise,  if  it  is  not  to  take  effect  until 
after  the  determination  of  a  life  or  lives  in  being,  and  upon 
the  expiration  of  a  term  of  twenty-one  years  afterwards, 
together  with  the  number  of  months  equal  to  the  ordinary 
period  of  gestation ;  but  the  whole  of  such  years  and  months 
to  be  taken  as  a  term  in  gross,  and  without  reference  to  the 
infancy  of  any  persons  whatever,  born,  or  en  ventre  sa 
mire.19    The  third  question  was  merely  a  variation  of  the 
second,  by  substituting  for  the  words,  "  number  of  months 
equal  to  the  ordinary  period  of  gestation,"  the  words,  "  the 
number  of  months  equal  to  the  longest  period  of  gestation." 
In  answer  to  the  first  of  these  queries,  Bayley,  B.f  (after 
entering  into  a  very  elaborate  examination  of  the  decided 
cases  and  dicta  bearing  upon  the  subject,)  delivered  the 
unanimous  opinion  of  the  judges,  to  the  effect,  that  limita- 
tions by  way  of  Executory  devise,  were  not  void,  if  limited 
to  take  effect  within  the  period  of  a  life  or  lives  in  being, 
and  twenty-one  years,  without  reference  to  the  infancy  of 
any  person  whatever.    To  the  second  and  third  questions, 
the  judges  replied,  that  they  considered  lives  in  being  and 
twenty-one  years  as  the  limit  of  the  rule,  and  that  the 
period  of  gestation  was  to  be  allowed  in  those  cases  only  in 
which  gestation  exists.     In  conformity  with  the  opinions 
of  the  judges,  the  case  ended  in  an  affirmance  of  the  decree 
of  the  Court  below ;  and,  thus,  was  finally  settled,  in  the 
affirmative,  the  question,  whether  the  superadded  term  of 
years  might  be  absolute,  or,  in  other  words,  be  used  irrespec- 
tively of  the  infancy  of  persons  taking  under  the  limitations. 
It  will  be  observed,  that  the  two  latter  questions  had  no 
peculiar  connection  with  the  case  then  under  consideration, 
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but  were  submitted  by  the  House  to  the  judges,  as  has 
been  properly  said,  (j)  "  with  a  laudable  anxiety  to  close 
the  door  to  all  future  discussion"  upon  the  subject. 

But  the  decision  in  the  case  of  Cadell  v.  Palmer,  it  must  The  lira 

forming  part 

be  noticed,  did  not  merely  establish  the  legality  of  Executory  of  the  period 
limitations  to  take  effect  on  the  determination  of  lives  in  may^th!»e 
being,  and  the  expiration  of  a  gross  term  of  twenty-one  ?^S^i  *** 
years  afterwards ;  for  it  also  tacitly  sanctioned  the  use  of  interested, 
lives,  otherwise  entirely  unconnected  with  the  limitations, 
for  the  purpose  of  prolonging  the  period  of  postponement 
The  twenty-eight  lives  named  in  Mr.  Bengougfcs  will,  were 
not  the  lives  of  persons  who  were,  each  individually,  to  take 
interests  in  the  devised  property,  and  for  the  sake  of  whom, 
the  vesting  of  the  future  estates  in  strict  settlement,  was 
postponed:    they   were   lives   arbitrarily  selected,  to  fur- 
nish a  portion  of  the  period  during  which  the  possession 
and   enjoyment  of  the  inheritance   might  be  suspended. 
This  arbitrary  adoption  of  lives,  unconnected  in  point  of 
interest  with  the  limitations  of  the  will,  was  urged  as  one 
of  the  objections  against  the  validity  of  the  testator's  dis- 
positions, by  the  counsel  for  the  appellant ;  and  its  propriety, 
therefore,  (although  no  reference  was  made  to  the  point, 
in  the  few  observations  of  the  Lord  Chancellor,  on  moving 
the  affirmance  of  the  decree,  nor  any  question  submitted 
to  the  judges  in  reference   to  it,)  must  be  taken  to  be 
settled,  (k) 

Thus  have  we  traced  the  gradual  progress  of  the  rule  General 
of  law,    on   the   subject   of  remoteness   of  future    Exe-  ^^tof*thb 
cutory  limitations,  from  the  reign  of  James  1,  in  which  ch*Pter* 
the  case  of  Pells  v.  Brown  occurred,  down  to  the  year  1833, 
when  the  case  of  Cadell  v.  Palmer  was  decided.     We  have 
seen  the  limits  of  the  rule  now  extended,  and  now  con- 

(j)  1  Jann.  Willi.  222.  the  V.  C.  in  the  same  case,  when  be- 

(k)  The   real   property  Commit  -  fore  him,  as   Bengough  v.  Edridgt. 

sioners  seem  to  consider  this  as  one  of  See  their  third  Report,  pp.  37, 38, 39. 

the  consequences  of  the  decision  by 

M 


16ft  HISTORY  OF  THE  RULE  AGAINST  PERPETUITIES,    [c HAP.  XI. 

tracted,  according  to  the  judges9  notions  of — convenience, 
(Lord  Nottingham's  unerring  pole-star  for  the  guidance  of 
the  judicial  mind !) ;  at  one  time,  they  have  received  ex- 
tension by  mere  operation  of  law ;  at  another,  they  have 
oscillated  uncertainly,  between  conflicting  constructions  of 
the  very  terms  in  which  they  have  been  defined :  until,  at 
length,  and  by  imperceptible  degrees,  two  centuries  of 
doubt  and  aigumentation  have  enabled  judicial  wisdom, 
(unaided  by  Legislative  interposition,)  to  frame  and  com- 
plete that  important  article  in  our  jurisprudential  code, 
known  by  the  name  of  the  Rule  against  Perpetuities.  (I) 

(/)  Throughout  the  body  of  thii  in  to  character  of  a  provision  Jkr&ig  a 
work,  the  ifcfe,  rather  than,  the  Rulet,  dejhuie  period  of  tine,  than  as  a  jyi- 
agajnst  Perpetuities,  is  spoken  of  ,  as  tern  serving  an  important  end  of  public 
well,  for  greater  convenienoy  of  re-  policy.  In  this  enlarged  sense,  the 
ferenoe,  as,  because  mention  is  made  law  was  considered  in  the  introduc- 
ed the  prohibitory  law,  more  frequently  tory  remark. 
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DEFINITION  OF   A   PERPETUITY. 


A  fitting  opportunity  seems  to  offer,  for  supplying  a  Perpetuity, 
formal  definition  of  that  species  of  remoteness  of  limitation,  definition. 
to  which  the  law  affixes  the  denomination  of  a  perpetuity. 
At  the  same  time,  however,  it  must  be  admitted,  that  while 
legal  lexicography  supplies  few  words  less  susceptible  of  full 
and  adequate  definition,  few  have  been  the  subjects  of  more 
frequent  and  more  varied  attempts  at  description. 

Sometimes,  a  perpetuity  has  been  declared  (m)  to  be,  "  an  Notice  of  gome 
estate  unalienable,  though  all  mankind  join  in  the  convey-  have'been      ' 
ance,"  and,  in  supposed  accordance  with  this  view,  every  *frcnof  it- 
Executory  devise  was  said  to  be  u  a  perpetuity  as  far  as  it 
goes."    At  another  time,  it  was  said,  (n)  "  a  perpetuity  is, 
when  if  all  that  have  interest  join,  yet  they  cannot  bar  or 
pass  the  estate."    Of  declamatory  representations  of  perpe- 
tuity, also,  there  has  never  been  much  lack;  e.  g.  (o)  "a 
perpetuity  is  a  thing,  odious  in  law,  and  destructive  to  the 
commonwealth ;  it  would  stop  the  commerce,  and  prevent 
the  circulation  of  the  property  of  the  kingdom." 

Modern  writers  have  sometimes  attempted  to  define  a 
perpetuity,  with  reference  rather  to  the  rule  of  law,  as  it 
respects  the  period  of  remoteness,  than  to  any  inherent 
quality  of  the  thing  itself,  (p)  Thus,  (y) — "  we  may  now 
define  a  perpetuity  to  be,  a  limitation,  tending  to  take  the 
subject  out  of  commerce,  for  a  longer  period  than  a  life  or 
lives  in  being,  and  twenty-one  years  beyond,  and,  in  the 

(m)    In    SeOUrgood  v.    Edge,  1  (o)  Vera.  164. 

8alk.  229.  (/>)  2  P.  Wins.  6S8. 

(it)  In   Wothbovm*  v.   /Xmiut,  1  (?)  Rand.  Pen.  48. 

Cba.  Ca.23. 

M  2 
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case  of  a  posthumous  child,  a  few  months  more,  allowing 
for  the  term  of  gestation." 

This  mode  of  definition,  however,  is,  obviously,  imperfect, 
and  open  to  objection,  as  it  is  not  applicable  to  any  other 
state  of  the  law  than  the  present,  with  respect  to  the  period 
of  remoteness;  and  does  not,  therefore,  suffice  for  a  de- 
scription of  perpetuity,  during  those  times  when  a  period, 
less  than  lives  in  being  and  twenty-one  years,  was  the  ne 
plus  ultra  of  remoteness. 
Mr.  Saukr**  The  best  and  most  comprehensive  definition,  seems  to  be 
perpetoh*!        t^Mlt  supplied  by  Mr.  Sanders,  in  his  Essay  on  Uses  and 

Trusts,  (r)  who  says, — "  a  perpetuity  may  be  defined  to  be, 
a  future  limitation,  restraining  the  owner  of  the  estate  from 
aliening  the  fee-simple  of  the  property,  discharged  of  such 
future  Use  or  estate,  before  the  event  is  determined,  or  the 
period  is  arrived,  when  such  future  Use  or  estate  is  to  arise. 
If  that  event  or  period  be  within  the  bounds  prescribed  by 
law,  it  is  not  a  perpetuity." 
A  definition  of  In  other  words,  a  perpetuity  is,  a  future  limitation,  whether 
perpc^*'  executory  or  by  way  of  remainder,  and  of  either  real  or 
personal  property,  which  is  not  to  vest  until  after  the  expi- 
ration ofj  or  will  not  necessarily  vest  within,  the  period  fixed 
and  prescribed  by  law  for  the  creation  of  future  estates  and 
interests ;  and  which  is  not  destructible  by  the  persons  for 
the  time  being  entitled  to  the  property  subject  to  the  future 
limitation,  except  with  the  concurrence  of  the  individual 
interested  under  that  limitation. 

The  writer  cannot  forbear  introducing  in  this  place,  the 
following  happy  observation  by  the  author  of  the  Treatise 
on  Wills,  which,  though  not  strictly  germane  to  the  subject 
of  the  definition  of  perpetuity,  certainly  lays  bare  the  fre- 
quent motive  to  its  creation.  "  Te  teneam  morions,  is  the 
dying  lord's  apostrophe  to  his  manor,  for  which  he  is  forging 
these  fetters,  that  seem,  by  restricting  the  dominion  of 
others,  to  extend  his  own." 

(r)  P.  196. 
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CHAPTER  XIIL 

BASIS  AND  GENERAL   ANALOGY  OF  THE   RULE  AGAINST 

PERPETUITIES. 

It  is  generally  said,  that  the  limit  of  time  prescribed  by  Supposed 
the  Rule  against  Perpetuities  for   the  vesting  of  future  pemSiitv. 
estates  and   interests,  has  been  fixed  by  analogy  to  the  ™leto 

.  *»  «       t*       •ettlWD6nti  by 

period,  for  which  the  law  allows  the  suspension  of  the  full  wayofpurticu- 

_  _.  .  lar-e>tAtet  and 

enjoyment  of  property,  in  the  case  of  ordinary  settlements  remainder*, 
by  way  of  particular-estates  and  remainders. 

To  some  extent,  the  observance  of  this  analogy  may  cer- 
tainly be  traced,  in  the  later  decisions  upon  the  extreme 
boundary  of  remoteness  of  Executory  limitations,  although 
the  uncertainty  attending  the  rules  of  law  on  this  point, 
prior  to  the  decision  in  Stephens  v.  Stephen*,  (1736)  forbids 
our  supposing  that  the  older  judges  had  any  definite  or 
setded  rule,  for  guiding  their  determinations  on  questions  of 
remoteness. 

It  will  be  observed,  that  the  period  during  which  the 
power  over  the  inheritance,  or  absolute  interest,  of  property, 
may  be  suspended,  in  the  case  of  the  ordinary  limitations  in 
strict  settlement,  is,  the  life  of  the  tenant  for  life,  (generally 
the  father)  and  the  whole  duration  of  the  minority  of  the 
tenant  in-tail,  who  may  possibly  not  be  born  until  after  the 
decease  of  his  father ;  in  which  case,  it  is  manifest,  twenty- 
one  years  must  elapse,  before  the  law  endues  him  with  the 
capacity  of  exercising  the  powers  of  alienation  belonging  to 
his  estate*     In  regard,  therefore,  to  the  possible  length  of 
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time,  for  which  the  acquisition  of  full  power  over  the 
property  may  be  postponed,  there  is,  obviously,  so  far,  an 
analogy,  between  ordinary  settlements,  and  limitations  by 
way  of  Executory  devise,  and  Springing  and  Shifting  Use  ; 
as  that  length  of  time  extends  to  the  extreme  period  of 
remoteness  allowed  by  the  rule  of  law.  (*) 


(t)  "  In  fixing  the  boundary  be- 
yond which  executory  limitations 
should  not  be  permitted  to  operate, 
the  Courts  proceeded  by  way  of  ana- 
logy to  the  legal  effect  of  remainders 
at  Common  law.  in  postponing  the 
exercise  of  powers  of  alienation.  The 
usual  effect  of  such  a  settlement  was, 
to  limit  the  lands  to  a  person  during 
his  life,  with  an  immediate  remainder 
to  his  children,  or  some  of  them,  in 
tail.  In  all  such  cases,  the  tenant 
for  life  was  in  existence  when  the 
settlement  began  to  operate ;  and  it 
has  been  stated,  that  the  law  did  not 
allow  such  limitations  of  it  as  con- 
ferred a  life-estate  on  his  children, 
with  remainder  in  tail  to  their  chil- 
dren. Thus,  the  utmost  restraint 
upon  alienation  which  the  law,  as  it 
stood  after  the  Statute  De  donU,  al- 
lowed in  a  settlement  of  real  property, 
was,  the  limitation  of  one  or  more 
life-estates  to  persons  in  being,  and  a 
limitation  of  one  or  more  estates-tail 
in  remainder  expectant  on  the  expira- 
tion of  the  preceding  estate  or  estates 
for  life.  A  power  of  alienation  by 
fine  or  recovery  was  inseparably  in- 
herent in  the  seisin  of  an  estate-tail, 
but  the  exercise  of  it  was  necessarily 
suspended  during  the  minority  of  a 
tenant  in  tail.  Supposing,  therefore, 
an  estate  to  be  limited,  in  the  usual 
manner,  to  the  father,  remainder  to 
his  sons  successively  in  tail,  and  that 
the  father  died,  leaving  an  only  son 
just  born,  or  bis  wife  enceinte,  the  land 
would  be  inalienable  during  the  life 
of  the  tenant  for  life,  and  after  his 


decease,  would  remain  inalienable 
during  the  term  of  twenty-one  years, 
(the  term  of  the  son's  minority)  with 
a  possible  protraction  of  that  term  for 
a  few  months,  to  allow  for  the  period 
of  gestation  This  was  the  utmost 
period  to  which  the  restraint  on  alien- 
ation could  be  protracted.  In  refer- 
ence to  this  obvious  case,  and  without 
perplexing  the  general  law  on  the 
subject  by  a  further  attempt  at  analogy, 
the  Courts,  by  a  long  series  of  deter- 
minations, fixed  the  actual  boundary 
of  Executory  limitations  at  an  event  so 
limited,  that  it  must,  from  its  nature, 
either  take  effect,  or  become  incapable 
of  taking  effect,  within  the  period  of 
one  or  more  life  or  lives  in  being,  aid 
for  the  term  of  twenty-one  years,  with 
an  allowance  of  a  few  months,  or  at 
the  immediate  expiration  of  that 
period.  Thus,  the  general  system  of 
the  modification  of  property,  is,  that 
both  real  and  personal  estate  may  be 
so  far  .fixed  in  settlement,  as  to  be 
confined  in  a  particular  course  of  de- 
volution, and  rendered  absolutely  in- 
alienable, during  one  life,  or  any  given 
number  of  lives,  in  being  at  the  same 
time,  and  a  further  period  of  twenty- 
one  years  and  a  few  months ;  but  that 
at  the  end  of  this  period,  the  property 
again  becomes  open  to  alienation, 
with  this  difference,  that  at  the  end 
of  the  period,  the  real  estate  mutt 
either  vest  in  some  person  for  aa 
absolute  estate  in  fee-simple,  which 
includes  a  general  power  of  alienation, 
or  must  vest  in  some  person  for  an 
estate-tail :  in  such  latter  ease,  by  a 
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Bui  the  analogy  fails  in  two  very  important  points.  Firtt,  Thk  analogy 
— in  the  case  of  ordinary  settlements,  by  way  of  particular-  ^^  " ' 
estate  and  remainder,  the  lives  which  form  a  portion  of  the  Perpetuity- 
period,  during  which  the  complete  enjoyment  of  the  pro-  arbitrary 
perty  is  postponed,  are  those  of  persons  taking  interests  in  u™' 
it,  and,  therefore,  enter  into  and  substantiate  the  reasons  or 
grounds  of  that  postponement.  In  regard,  however,  to  the 
period  fixed  by  the  Rule  against  Perpetuities,  the  connexion 
of  the  lives  named  with  interests  created  in  the  property,  is 
of  no  importance,  as  they  may  be  those  of  persons,  or  classes 
of  persons,  in  no  way  benefited  by  the  prior  gifts.  As,  for 
example,  it  is  perfectly  consistent  with  the  terms  of  the 
Rule  against  Perpetuities,  to  make  the  lives  of  all  the  present 
members  of  the  House  of  Lords,  or,  of  all  her  Majesty's 
present  soldiers,  a  part  of  the  period  of  suspension  ;  the  ag- 
gregate number  of  lives  being  regarded  as,  in  tact,  nothing 
more  than  a  period  equivalent  to  the  duration  of  the  life  of 
such  one  of  the  persons  named,  as  shall  survive  all  the 
others.  The  case  of  Bengough  \.  Edridge  affords  an  instance 
of  this  arbitrary  selection  of  a  number  of  lives,  for  the  mere 
purpose  of  increasing  the  period  of  postponement.  That 
such  exercises  of  the  power  of  settlement  allowed  by  the 
English  law  are  flagrant  abuses  of  the  spirit  of  the  Rule 
against  Perpetuities,  and  were  in  no  way  contemplated  in 
the  original  fixation  of  its  limits,  is  beyond  all  controversy  : 
but  that  they  are  protected  by  the  provisions  of  the  Rule,  as 
at  present  recognised,  is  equally  certain. 

Secondly, — The  other  point,  in  regard  to  which,  we  re-  3.  Becwua 
marked,  a  failure  of  the  analogy  referred  to,  is  that  of  the  i™^^ 
nature  and  character  of  the  term  of  twenty-one  years  super-  r™J  ™ 
added  to  the  period  of  lives  in  being,  allowed  by  the  Rule 
against  Perpetuities.     It  is  almost  needless  to  observe,  that 
in  the  case  of  common  settlements  by  particular-estate  and 
remainder,  that  term  enters  into  the  period  of  postpone- 

fiuu  or  common  recovery,  lie  may  ac-        muM  Test  absolutely. "      Butler's  noie 
quire  the  absolute  fee  ;  but  at  the  end       to  F.  C.  R.  pp.  566,  567. 
of  the  tune  period,  personal  estate 
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ment,  only  as  coincident  with  the  infancy  of  the  tenant 
in  tail  in  remainder ;  and  even  when  so  coincident,  only  to 
the  extent  of  that  portion  of  the  minority  of  the  tenant  in 
tail,  unexpired  at  the  determination  of  the  preceding  estates. 
On  the  other  hand,  the  term  of  twenty-one  years  allowed 
by  the  Rule  against  Perpetuities,  is  absolute,  and  wholly 
independent  of  the  infancy  of  any  person  taking  under  the 
Executory  limitation,  or  under  any  of  the  prior  gifts  which 
are  defeated  by  it.  Indeed,  it  may  so  happen,  that  the 
person  entitled  under  the  Executory  limitation,  at  the  ex- 
piration of  the  extreme  period  of  lives  in  being,  and  twenty- 
one  years,  may  be  an  infant ;  an  event  which  would,  of 
course,  occasion  a  further  postponement  of  the  acquisition 
;  of  complete  power  over  the  property,  until  his  majority :  nor 
,  is  there  anything  to  prevent  a  donor  so  framing  his  gifts,  as 
that  the  person  taking  at  the  expiration  of  the  period  of 
postponement  shall  necessarily  be  an  infant.  This,  also,  is, 
,  manifestly,  an  encroachment  upon  the  spirit  and  original 
design  of  the  Rule  against  Perpetuities :  although  the  use 
of  an  absolute  term  of  twenty -one  years  in  periods  of  post- 
ponement, is  now  established,  as  firmly  as  any  other  branch 
of  the  Rule. 
But  period  of        In  these  two  respects,  therefore,  we  observe,  a  material 

time  borrowed     ... 

from  possible     deviation  from  the  analogy  which  is  supposed  to  exist,  be- 

power  over°      tween  the  period  for  which  the  acquisition  of  full  power 

irader^di'       over  prop^y  may  be  deferred,  under  the  ordinary  modes  of 

■ettfements.       settlement,  and  the  period  within  which  future  interests  in 

property  are  allowed  to  vest  by  the  Rule  against  Perpetuities. 

That  the  idea  of  lives  in  being  and  twenty-one  years  forming 

the  extreme  period  of  remoteness  was  originally  borrowed 

from,  and  was  ultimately  made  a  rule,  by  analogy,  to  the 

possible  course  of  things  under  common  settlements,  there 

can  be  little  doubt :  but  the  reasons  and  principles  of  the 

analogy  having  been  disregarded,  and  an  accordance  in  the 

bare  outline  of  the  subjects  of  the  supposed  common  relation, 

only  remaining,  it  is  idle  and  nugatory  to  make  any  serious 

effort  to  sustain  it 
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CHAPTER  XIV. 

ADJUNCTS  OF,  OB  RULES  ACCESSORY  TO,   THE  RULE  AGAINST 

PERPETUITIES. 

1.  The  boundary  fixed  by  the  Rule  against  Perpetuities  1.  Rule  against 
for  the  creation  of  future  estates  by  way  of  Executory  devise  applicable 
and  Springing  and  Shifting  Use,  is  universally  the  same ;  i^^-0^  of 
whether  the  subject  of  the  limitation  be  inheritance,  terms  real  and  per- 
for  years,  or  chattels  personal.    Distinctions,  it  is  true,  were 
formerly  attempted  to  be  taken  between  limitations  of  the 
inheritance,  and  of  chattels,  on  the  ground  that  the  exility  of 

terms  for  years,  and  the  perishable  quality  of  chattels  per- 
sonal, did  not  admit  of  the  extension  to  them,  of  the  period 
of  remoteness  which  obtained  in  regard  to  the  freehold  and 
inheritance.  But  the  whole  course  of  modern  adjudications, 
downward  from  the  duke  of  Norfolk's  case  (as  respects 
chattels)  and  the  case  of  Stephens  v.  Stephens  (as  respects 
inheritable  property),  has  completely  established,  that  every 
Executory  limitation  of  real  or  personal  property,  whether 
by  deed  or  will,  must  be  tested  by  one  common  rule  of 
remoteness,  conformity  to  which  is  absolutely  essential  to 
its  validity. 

2.  The  limits  prescribed  to  the  creation  of  future  estates  %  And  bind- 
and  interests  are  the  same,  both  at  law  and  equity  :  the  Rule  u£  In/in 
against  Perpetuities  is  of  equal  force,  and  its  provisions  are  e<luuy- 
administered  with  equal  strictness,  in  both  jurisdictions.     It 

may  be  questioned,  indeed,  whether  this  uniformity  of 
practice  flows  from  or  proves  the  rule,  aquitas  sequitur 
legem,  for  the  approved  aphorism,  pabnam  qui  meruit  ferat. 
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3.  Rule 
requires  * 
limitation  to  be 
neb  as  will 
necessarily 
take  effect 
within  proper 
period. 


4.  Limitations 
good  or  bad 
under  the 
Rule,  irre- 
spectively of 
subsequent 
•rents. 


requires  us  to  admit,  that  the  Court  of  Chancery  has  had 
by  far  the  greater  share  in  the  determination  and  settlement 
of  the  wholesome  provisions  of  the  laws  against  remoteness. 
The  truth,  however,  is,  that  these  salutary  restrictions  have 
grown  up  under  the  fostering  care  of  the  Courts  of  both 
jurisdictions ;  whose  exertions  have  been  sympathetic  and 
accordant,  and  have  resulted  from  an  equally  full  persuasion 
of  the  evils  of  immoderate  restrictions  on  the  right  and 
power  of  alienation* 

3.  It  is  not  sufficient,  in  order  to  test  the  legality  of  a 
limitation,  to  inquire  whether  it  be  capable  of  taking  effect 
within  the  period  prescribed  by  the  Rule :  it  must  be  -so 
framed  as,  ex  necessitate*  to  take  effect,  if  at  all,  within  that 
period.  Thus,  if  land  be  limited  to  A.  in  fee,  and  if  he  die 
under  twenty-one,  or  unmarried,  or  without  going  to  Rome, 
then  to  such  sons  of  B.  (who  is  living)  as  shall  attain  twenty* 
two.  Here,  it  is  possible,  that  B.  may  die  before  A.  attains 
twenty-one,  or  while  he  is  unmarried,  or  before  he  has  been 
to  Rome ;  in  which  case,  all  B.'s  children  would,  probably, 
attain  twenty-two  (if  at  all)  within  the  period  required  by  the 
Rule  against  Perpetuities.  But  it  is  also  possible,  that  A. 
may  die  under  twenty-one,  or  unmarried,  or  without  going  to 
Rome,  in  the  lifetime  of  B.,  and  B.  may  have  issue  born  after 
his  own  death ;  in  which  case,  such  after-born  issue  pould 
not  attain  the  specified  age  until  the  expiration  of  the  period 
fixed  by  the  Rule.  That  possibility  (however  remote)  is  of 
itself  sufficient  to  vitiate  the  whole  of  the  limitation :  it  must 
be  a  matter  of  positive  certainty,  that,  if  the  limitation  take 
effect  at  all,  it  shall  do  so  within  the  period  fixed  for  the 
vesting  of  executory  interests. 

4.  A  limitation  which  will  not  necessarily  take  effect,  if 
at  all,  within  the  period  prescribed  by  the  Ride  against  Per- 
petuities, and  which  is,  therefore,  according  to  the  rule 
just  mentioned,  bad  in  its  inception,  will  not  be  substantiated 
or  made  valid  by  any  events  happening  subsequently  to  the 
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time  of  the  creation  of  the  limitation.  Thus,  where  (t)  a 
testator  devised  his  real  estate  to  trustees,  in  trust  for  his 
son  for  life,  and  after  his  son's  death,  in  trust  to  sell,  and 
stand  possessed  of  the  proceeds,  in  trust  for  all  his  grand- 
children, the  children  of  his  son  and  three  daughters,  (whom 
he  named)  who  should  attain  the  age  of  twenty-four  yean, 
and  the  son  and  daughters  had  children  living  at  the  testa- 
tors  death,  but  none  born  afterwards: — it  was  held,  that  the 
trust  for  the  grand-children  was  wholly  void  far  remoteness. 
In  this  instance,  we  see  a  perfect  exemplification  of  the  rule, 
that  regard  is  to  be  had  to  possible,  and  not  actual,  events, 
and  that  the  fact,  that  the  gift  might  have  included  objects 
too  remote,  is  fetal  to  its  validity,  irrespectively  of  the  event 
The  possible  event  was,  that  children  might  have  been  born 
to  some  or  one  of  the  testator's  sons  and  daughters,  after  his 
decease,  who  should  not  attain  twenty-four  yean  of  age, 
until  after  the  expiration  of  twenty-one  yean  from  the  de- 
cease of  their  parent,  in  which  case,  the  vesting  of  their 
shares  would  have  been  postponed  beyond  the  period  of 
lives  in  being,  and  twenty-one  years.  The  actual  event 
was,  that  all  the  grand-children,  objects  of  the  gift,  were 
born  in  the  testator's  lifetime ;  notwithstanding  which,  how- 
ever, they  were  all  excluded  from  the  benefits  intended 
them.  («) 

5.  The  time  from  which  the  period  fixed  by  the  Rule  5.  Period  or 
against  Perpetuities  is  to  be  computed,  being  the  creation  computed ' 
of  the  limitations  requiring  its  application,  that  computation  J^/^ 
must  be  made  at  the  date  of  the  deed,  when  the  limitations  or  de*th  of 

testator. 

are  created  by  instrument  inter  vivos,  and  at  the  death  of 
the  testator,  when  they  are  created  by  will     And  this  leads 

(r)  Newman  v.    Newman,  10  Sim.  by   the   Rule  against    Perpetuities; 

61.     And  see  1  Jarm.  Wills,  233.  and  where,  therefore,  events  must  be 

(w)  This  rale  is  subject  to  an  ex-  looked  at,  in  order  to  decide  the  de- 
ception as  to  Executory  limitations  to  tination  of  the  property,  in  respect  to 
take  effect  on  either  of  two  eontin-  ono  or  other  of  the  alternate  limita- 
gtncietf  one  of  which  is  within,  and  tions.    Vide  infra, 
the  other,  without,  the  limits  prescribed 
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us  to  observe,  in  passing,  the  extraordinary  inconsistency 
between  the  rule,  which  fixes  the  death  of  the  testator  as 
the  time  at  which  the  period  of  remoteness  is  to  be  computed, 
in  the  case  of  wills,  and  the  rule,  last  considered,  which,  in 
deciding  on  the  validity  of  testamentary  dispositions,  in  regard 
to  the  law  of  perpetuity,  refuses  to  look  at  the  state  of  events 
subsequently  to  the  date  of  the  will,  although  the  death  of 
the  testator  is  the  period  for  ascertaining  the  objects  of  his  , 

bounty. 
6"  Tw«h!!J"0,ie      6.  It  is  to  be  observed,  that  whenever  lives  in  being  do 
the  only  avail-   not  form  part  of  the  time  of  suspension  or  postponement, 
lira^befog     &e  onty  period  allowable  under  the  Rule  against  Perpetui* 
not  included.     ^  jg  twenty-one  years  absolute,  (v)    The  not  resorting  to 
one  distributed  portion  of  the  whole  period  cannot  and  does 
not  warrant  the  increase  of  another  portion,  of  a  kind  or 
species  totally  different.     Moreover,  the  frailty  and  uncertain 
duration  of  human  life  is  such,  that  it  does  not  admit  of  esti- 
mate or  periodical  computation  in  any  given  case;  and, 
therefore,  no  fixed  term  can  properly  be  substituted  for  a  life, 
in  cases  where  that  life  might  have  been  included  in,  and  pro- 
duced a  consequential  increase  of,  the  period  of  remoteness, 
7.  limited  or         7.  If  a  limitation  be  good  within  the  Rule  against  Per- 
■narbe  created  petuities,  it  is  of  no  importance  whether  it  confer  the  fee  or 
aUo*^peri^  a^BO'u  te  property,  or  any  less  or  partial  interest,  as  for  life,  or 
5s  W€l1  f!  V16    otherwise,  (w)    Whatever  the  nature  or  quantum  of  estate 

tee  or  absolute 

interest  may  be,  the  whole  period  allowed  by  the  Rule  may  be  taken 

advantage  of  for  the  purpose  of  giving  it  effect  Any  ulterior 
limitation  of  the  whole  estate  expectant  upon  the  determin- 
able interest,  must  he  conformable  to  the  provisions  of  the 
Rule,  and  its  validity  will  be  tested  by  them  alone.  The 
mere  circumstance  of  its  postponement  to  a  gift  of  a  qualified 
estate,  which,  to  be  valid,  must  not  transgress  the  legal  boun- 
daries of  remoteness,  neither  necessitates  nor  admits  of  its 

(«)  Vide  Orooke  v.  De  Vande$,  9      270.     1  Jarm.  Wills,  230. 
Yes.   197.      Palmer  v.    Holford,    4  (w)  I  Jarm.  Wills,  239. 

Rosa.  408.    Burt.  Elem.  Comp.269,  , 
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violation  of  the  laws  of  perpetuity,  in  respect  of  its  vesting  ; 
although  that  circumstance  may  have  the  effect  of  delaying 
the  time  of  the  ultimate  limitation  taking  effect  in  posses- 
sion. 

8.  The  remoteness  against  which  the  Rule  for  prevention  8.  Rule  against 
of  Perpetuities  is  directed,  is  remoteness  in  the  commence-  doom*  tfiect 
ment,  or  first  taking  effect,  of  limitations,  and  not  in  the  w010*6^" m 
cesser  or  determination  of  them.     An  estate  that  is  to  arise  limitations, 
within  the  prescribed  period,  may  be  so  limited  as  to  de- 
termine on  the  happening  of  any  event,  however  remote,  as, 

for  example,  the  indefinite  failure  of  issue  of  a  person ; 
which,  we  shall  presently  see,  is  too  remote  a  contingency, 
for  the  commencement  of  limitations.  But  an  estate  can 
only  be  made  to  determine  upon  an  event  thus  remote, 
when,  by  its  original  form  and  limitation,  it  will  regularly 
cease  by  the  happening  of  the  contingency,  as  the  term  of 
the  duration  of  the  estate ;  for,  as  will  .hereafter  be  seen, 
a  power  reserved  to  a  person  to  determine  the  limitation  on 
such  remote  event,  would  be  void.  An  instance  of  this 
kind  of  valid  termination  of  an  estate,  is  to  be  found  in  the 
limitation  of  a  term  of  one-thousand  years,  to  A.,  if  B.  shall 
so  long  have  issue,  or  until  the  death  of  B.  without  issue. 

9.  To  render  a  gift  valid  within  the  Law  against  Perpe-  9-  N^^*" 
tuities,  it  is  not  necessary,  that  the  object  of  it  should  be  at  of  limitation  be 
once  pointed  out  or  ascertained,  for  it  is  immaterial  in  what  tained,  if 
way  the  description  is  made,  so  as  there  cannot  be  any  ^J^ft^Jje, 
doubt  who  is  the  person  designated  by  it,  when  the  period  c^»  «■* 
arrives,  at  which  the  gift  is  to  take  effect     Thus,  if  a  limi-  proper  period, 
tation  were  made  to  A.  in  fee,  subject  to  a  gift-over,  to  take 

effect  in  case  any  person,  living,  or  born  on  the  day  of  his 
death,  shall  appear  at  St.  PauFs,  within  twenty-one  years 
after  the  death  of  A.,  the  gift-over  would  be  good ;  for  the 
happening  of  the  event  would  make  the  person  certain ; 
and,  id  cerium  est  quod  cerium  reddi  potest  (x) 

(«)  Per  iVtf#to»,  arguendo,  Btngougk  v.  Edridgt,  1  Sim.  253,  264. 
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CHAPTER  XV. 

OP  THE  ROLE  AOAIM8T   PERPETUITIES,   AS  APPLICABLE   TO 
LIMITATIONS  AFTEB  A  FAILURE  OF   HEIRS  OR  1S8UB.     * 

Importance  of       Within  the  extensive  range  of  real  property  law,  there 
the  clan  of       j^  perhaps,  no  one  subject,  which  has  given  rise  to  so  much 
brought  under   and  such  varied  discussion,  and  in  which,  at  the  same  time, 
the  applicability  of  the  Rule  against  Perpetuities  is  so  im- 
mediately apparent,  as  that  proposed  for  consideration  in 
the  present  chapter. 
Simple  iUustrm.      To  give  a  general  idea  of  the  nature  of  the  subject  to  be  con- 
itsoonnexlon     sidered,  anterior  to  its  formal  distribution, — let  us  suppose, 
WittastUp         Property  devised,  or  limited  by  deed,  to  B.  in  fee,  after  the 
petuities.         death  of  A.  without  issue,  or  without  having  issue :  does 
the  limitation  to  B.  (a  limitation,  it  will  be  seen,  in  the 
nature  of  an  Executory  devise  in  future,  or  Springing  Use, 
as  the  case  may  be,)  contravene  the  Rule  against  Perpe- 
tuities? or,  rather,  is  the  event,  on  which  the  limitation  is  to 
take  effect,  too  remote,  when  tested  by  the  standard  of  re- 
Words  import-  moteness  fixed  by  the  Rule  in  question  ?   In  order  to  give  a 
without  issue     satisfactory  answer  to  this  inquiry,  it  must  be  understood, 

roaril '  P(aUure     *****  Ae  WOrdB  "  ^P^  without  «■*#"  **"*  "  ty'™g  without 

at  any  time.       having  issue,"  mean,  in  the  eye  of  the  law,  death,  and  the 

want  or  failure  of  issue,  whenever  that  failure  may  happen, 
be  the  time  of  the  event  ever  so  distant;  so  that,  if  a  person 
die,  leaving  issue  surviving  him,  yet,  the  subsequent  ex- 
tinction of  his  line  of  issue  is  the  fulfilment  of  the  required 
event,  (x)    To  revert  to  the  case  supposed, — A.  may  die, 

(*;  Harg.  Law  Tracts,  618,  519.    Burt  Elem.  Comp.  224. 
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leaving  children  and  grand-children,  and  they,  or  their  des- 
cendants, may  live  for  centuries ;  bnt  still,  whenever  there 
shall  cease  to  be  any  issue  of  A.,  (however  remote  the 
period)  the  event  on  which  B.'s  estate  was  limited  to  take 
effect  in  possession,  will  have  happened.  Such  being  the 
character  of  the  gift,  does  it  comply  with  the  rule  of  law, 
that  every  executory  estate  must  be  so  limited,  as  ne- 
cessarily to  take  effect,  if  at  all,  within  a  life  or  lives  in 
being,  and  twenty-one  yean  ?  Obviously,  not.  The  inva- 
lidity of  the  limitation  is,  therefore,  at  once  ascertained ; 
and  that,  irrespectively  of  events  subsequent  to  the  time  of 
its  creation,  as,  for  instance,  the  death  of  A.  without  leaving 
any  issue  surviving  him,  or  the  extinction  of  such  issue 
within  twenty-one  years  from  A.'s  decease.  Now,  this  is  the 
simplest  instance  of  the  class  of  limitations  which  we  at 
present  propose  to  consider,  in  its  relation  to  the  Rule 
against  Perpetuities. 

Our  subject  thus  divides  itself: — 

1st ;  Springing  and  Shifting  Uses  and  Executory  devises,  Formal  dntri- 
to  take  effect  on  the  death,  and  failure  of  issue,  of  a  person  9Ub]^t°  k  e 
to  whom  the  property  is  before  limited,  or  of  a  stranger : 

2nd ;  Springing  and  Shifting  Uses  and  Executory  devises, 
to  take  effect  on  the  death  of  a  person  without  heirs  :  And, 

3rd;  Executory  limitations  of  terms  of  years  and  per- 
sonal chattels,  to  take  effect  on  the  death  of  a  person  with- 
out issue. 

But,  as  by  the  recent  statute  (1  Vict  c.  26)  for  the  altera-  Consideration 
don  of  the  law  with  respect  to  wills,  the  construction  of  testa-  8ta?ttte  Yvict. 
mentary  limitations  to  take  effect  on  a  dying  without  issue,  c-  2^j  P09*- 
has  undergone  considerable  alteration,  it  will  be  necessary 
to  consider  the  first  and  third  branches  of  our  subject,  as 
well  in  reference  to  the  old  rules  of  law,  which  will  for  a 
long  time  have  place,  as  in  their  connexion  with  the  modern 
enactment  alluded  to.     It  will,  therefore,  be  understood,  that 
until  express  mention  is  made  of  the  new  statute,  the  various 
questions  under  consideration  are  being  discussed  upon  the 
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footing  of  the  rules  which  obtained  prior  to  the  year  1838, 
when  that  statute  came  into  operation.  The  rules  of  law, 
applicable  to  the  construction  of  these  limitations  in  deeds, 
have  not  experienced  any  statutory  change. 


Section  L 


Limitation  to 
A.  and  his 
heirs,  and  if 
R.  die  without 
issue,  to  C. 


Similar  gift, 
prior  interest 
being  limited. 


Limitation  to 
A.,  on  death  of 
B.  without 
issue. 


Springing  and  Shifting  Uses  and  Executory  devises,  to  take 
effect  on  the  Death,  and  Failure  of  Issue,  of  a  person  to 
whom  the  Property  is  before  limited,  or  of  a  stranger. 

L  With  respect  to  the  first  class  of  limitations.  If  land 
be  limited  to  A.  and  his  heirs,  but  if  B.  die  without  issue, 
or  without  having  issue,  or,  even,  without  leaving  issue,  then 
to  C. ;  it  is  clear,  that  the  limitation  to  C.  is  too  remote  and 
void,  inasmuch  as  it  is  to  take  effect  in  possession  on  an 
event  which  is  indefinite,  and  not  such  as  will  necessarily 
happen  within  the  period  prescribed  by  the  Rule  against 
Perpetuities.  And  this  indefiniteness  in  the  specified  event 
will  be  fatal  to  the  limitation,  although  there  be  but  the 
remotest  possibility  of  B.'s  ever  having  any  issue,  and 
although  the  probability  of  his  dying  without  issue  be  so 
great,  as  almost  to  amount  to  a  moral  certainty. 

The  same  rule  holds,  whatever  the  nature  or  extent  of 
the  estate  limited  to  the  first  taker,  whether  in  tail,  for  life, 
or  for  a  term  of  years* 

It  has  been  already  seen,  that  a  gift  to  A.  on  the  death  of 
B.  without  issue,  (and,  also,  without  leaving  issue,)  neither 
A.  nor  B.  taking  any  previous  estate,  is  void  for  remoteness. 
But  this  rule  must  be  understood  subject  to  one  exception 
in  regard  to  certain  limitations  in  wills,  to  be  hereafter 
noticed,  (y) 

(y)   Vide  infra,?.   18),  182. 
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The  next  class  of  these  gifts  which  occurs  for  consideration  Limitations  on 

•         i  ,ii»  n  /••  /»        j^»Ai_^x»  •        death  without 

is,  where  the  failure  of  issue  referred  to,  is  that  ot  a  prior  ^ne  of  prior 
donee  or  devisee.     It  will  be  convenient  to  consider  limita-  doneo  or  de" 

visee. 

tions  in  wills  and  deeds  separately,  as  to  this  point. 

Suppose,  for  example,  land  be  devised  to  A.  and  his  heirs,  Gift  by  win, 

to  .A   in  fee 

but  if  he  die  without  heirs  of  his  body,  or  without  issue,  to  withiimiution- 
B.     It  is  true,  in  terms9  an  estate  in  fee  is  given  to  A.,  and  de*th°without 
a  limitation  is  superadded,  which,  on  the  supposition  of  A,  heirs  of  bis 

r  rr  body  or  issue. 

taking  such  an  estate,  can  only  be  good  by  way  of  Exe- 
cutory devise ;  and  it  is  also  true,  that  if  A.  take  a  fee- 
simple,  the  Executory  devise  must  be  void  as  too  remote. 
But  the  law  regards  the  limitations  in  question  in  quite  a  And  therein,  of 
different  light    The  testator  has  shown,  by  limiting  over  c^rt^the^ 
the  property  to  B.,  on  the  death  of  A.  without  issue,  that  JJJJJ'Lm1. 
A.  and  his  issue  were  the  intended  objects  of  the  preceding 
gift ;  and  that  A.  was  not  to  have  such  an  estate  as  the  law 
raises  under  a  limitation  to  a  man  and  his  heirs,  that  is,  a 
fee-simple.     The  issue,  and  not  the  heirs,  of  A.  being,  with 
him,  the  objects  of  the  gift,  the  law  pays  respect  to  such 
intention,  and  decides,  that  that  purpose  may  be  effected  by 
giving  A.  an  estate  less  than  a  fee-simple,  and  an  estate, 
too,  the  alienation  of  which,  in  bar  of  the  issue,  requires 
greater  solemnities  than  does  the  alienation  of  a  fee-simple. 
All  this  is  effected,  by  curtailing  the  estate  expressly  limited 
to  A.,  from  a  fee-simple,  to  a  fee-tail     A.  being  thus  placed  And  gives 
in  the  same  position,  as  if  the  gift  had  been,  in  terms,  to  $£?&* 
him  and  the  heirs  of  his  body,  the  further  consequence  ^Jgj^j,. 
ensues,  of  the  capability  of  a  remainder  being  limited  after 
the  estate-tail  of  A. ;  and  the  fact  of  the  ulterior  limitation 
being  to  take  effect  on  the  failure  of  issue  of  A.  becomes  of 
no  importance ;  such  failure  of  issue  being  the  regular  and 
proper  limit  to  the  estate-tail,  or,  rather,  the  latter  being 
coterminous  with  that  event     Then,  that  which  in  this 
manner  becomes  possible,  is  further  rendered  necessary,  by 
the  rule  of  law,  that  whenever  a  limitation  can  take  effect 
as  a  remainder,  it  shall  never  operate  as  an  Executory 
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devise.  («)  By  such  means,  this  twofold  end  is  secured : 
an  estate  is  raised  in  A.,  better  adapted  to  the  purpose  of 
benefiting  his  issue,  than  an  estate  in  fee-simple ;  and  the 
ulterior  limitation  to  B.,  which,  as  an  Executory  devise,  is 
too  remote,  as  being  to  take  effect  after  an  indefinite  failure 
of  issue,  is  validated  as  a  remainder  expectant  on  the  deter* 
minatiqn  of  the  previous  estate-tail  in  A.  True  it  is,  that 
eventually,  the  legal  contraction  of  estate-tail  and  remainder 
may  effect  the  objects  of  the  testator  to  no  greater  extent, 
than  would  the  limitations  as  originally  inserted  in  the  will ; 
inasmuch  as,  A.  may  bar  his  estate-tail,  and  destroy  the 
estates  of  his  issue ;  which  would  be  equivalent  to  an  alie- 
nation of  the  fee-simple;  and  may  also  destroy  the  re- 
mainder in  fee  to  B. ;  which  would  answer  to  the  ab  origins 
invalidity  of  the  Executory  limitation  (regarded  in  its  pri- 
mary character)  on  the  ground  of  remoteness.  But,  still, 
the  limitations,  according  to.  their  legal  construction,  may 
carry  out  the  objects  of  the  testator,  if  A.  do  not  exer- 
cise his  power  of  barring  the  entail  and  destroying  the 
remainders ;  whereas,  unaided  by  the  legal  construction  in 
question,  one  intention  (that  of  limiting  the  property  to  B. 
in  the  case  of  A.'s  death  without  issue)  must,  in  any  event, 
fail  of  effect,  because  a  limitation  depending  on  such  an 
event,  and  operating  otherwise  than  as  a  remainder,  is  void 
ab  initio. 
This  construe-  It  will  suffice  to  mention  one  case  in  which  this  rule  was 
fied  in  Doe  d.  acted  upon.  In  Doe  d:  Ellis  v.  EUis  (a)  there  was  a  devise  to 
sm  v.  euu.  tke  teateWg  son  in  fee ;  but  if  he  should  die  without  issue, 
then  to  the  child  of  which  the  testator's  wife  was  enceinte  ; 
and  it  was  decided,  that  this  gave  an  estate-tail  to  the  tes- 
tator's son,  with  remainder-over,  and  not  a  fee,  determinable 
on  his  death  without  issue  living  at  that  time. 


(z)   Vide  tuprcL,  p.  75.  Jac.  22 ;  Brown  v.  Jerwu,  ib.  290 ; 

(«)  9  East,  382  ;   in  addition  to  Brien  v.  Smith,  Willes,  1.  And  on  the 

which,  see  Soulle  v.  Gerrard,  Cro.  general  doctrine,  see  1  Jarm.  Wills, 

Eliz.  525 ;    Tuttesham  v.  Roberts,  Cro.  487. 
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But  not  only  where  land  is  limited  by  will,  in  fee,  with  Same  construc- 
an  Executory  devise  on  the  failure  of  issue  of  the  first  taker,  prior  giftis  for 
does  the  law  thus  lend  its  assistance  to  testamentary  limita-  jjjj^ite 
tions  otherwise  partially  void  on  the  ground  of  remoteness ; 
but  also  where  a  gift  is  made  to  A.  for  life,  (b)  or  indefi- 
nitely, (c)  with  an  Executory  limitation-over  to  B.,  in  the 
event  of  his  dying  without  issue,  an  estate-tail  is  invariably 
raised  in  the  first  taker,  by  implication,  (d)  In  these  cases, 
there  is  the  same  argument  for  increasing  the  estate  of  the 
first  taker,  as  in  the  former,  for  curtailing  it ;  namely,  the 
manifestation  of  an  intention  to  provide  for  his  issue,  which 
the  law  will  carry  out  by  moulding  the  limitations  into  a 
form  better  adapted  to  the  purpose.  Nor  can  the  ulterior 
limitation  in  favor  of  B.  take  effect  as  an  Executory  devise, 
any  more  than  if  the  prior  estate  -limited  to  A*  were  a  fee- 
simple;  the  event  being,  in  both  cases,  the  same,  and, 
therefore,  equally  objectionable  on  the  ground  of  remoteness. 
But,  as  a  remainder,  it  may  well  take  effect,  in  the  same 
manner  as  if  the  first  taker  had  an  estate-tail  by  express 
limitation.  Thus,  the  designs  of  the  author  of  the  gift,  and 
the  limitations  by  which  they  are.  intended  to  be  carried 
out,  are  harmonised ;  and  the  latter  are  subjected  to  a  con- 
struction, which  protects  them  from  the  destructive  operation 
of  the  Rule  against  Perpetuities. 

As  to  this  class  of  limitations  in  deed*t  the  doctrine  of  This  construe 
constructive  implication  of  estates-tail  is  not  applicable  to  admitted  so 
an  equal  extent ;  the  construction  of  gifts  by  instruments  tne>Xy  »*••*• 
inter  vivos,  being  guided  by  stricter  rules,  than  are  usually 

(*)  Sonday't  case,  9  Rep.  127b,  R.,  in  Greeny.  Ward,  1  Rose.  264 j 

Sparrow  ?.  Shaw,  3  Bro.  P.  C.  120.  FonbJ.  ;Eq.  lib.  2,  cap.  3,  as.  3,  4. 

Doe  v.  HaOey,  8  T.  R.  5.     Langley  Burt.  Elem.  Comp.  222. 
t.  Baldwin,  1  P.  Wins.  769.    Stanley  (e)  4  Bac.  Abr.  256.     FonbL  Eq. 

t.   Lennard,  1  Eden,  87.    Attorney-  lib.  2,  cap.  3,  ss.  3,  4.     Bart  Elem. 

General  v.  Sutton,  3  Bro.  P.  C.  75.  Comp.  222. 

Blackburn  v.  Edgeley,  1  P.  Wins.  635.  (<*)  See  MackeU  t.  Weeding,  8  Sim. 

And  see  remarks  of  Lord  Giffvrd,  M.  4 ;  1  Jam.  Wills,  488. 
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Limitation  by 
deed  to  A*, 
and  his  heirs, 
with  gift  oyer, 
on  hit  death 
without  heirs 
of  hit  body  or 
issue  of  bis 
body. 


What  neces- 
sary to  raise 
the  construc- 
tion of  implied 
estates-tail  in 
deeds. 


applied  to  testamentary  dispositions,  and  a  closer  conformity 
to  the  principles  of  the  Common  law  being  insisted  upon. 

A  limitation,  however,  by  deed,  to  A*  and  his  heirs,  with 
a  gift-over  on  his  death,  without  heirs  of  hit  body,  or  with- 
out issue  of  his  body,  will  have  the  effect  of  vesting  an 
estate-tail  in  the  first  taker,  with  a  remainder  expectant 
thereon  in  the  ulterior  donee,  (e) 

So,  also,  under  a  gift  to  A.,  without  any  words  of  limi- 
tation, and  a  subsequent  gift  to  B.,  on  A.'s  death,  with- 
out heirs  of  his  body,  A.  will  take  an  estate-tail,  with 
remainder  to  B. 

This  construction,  as  Mr.  Preston  has  observed,  (/)  "de- 
pends on  the  rule,  that  all  the  clauses  of  a  deed  are  to  be 
taken  into  consideration  together,  and  construction  made 
on  the  several  parts.  The  entire  instrument  must  be  con- 
strued by  its  parts,  so  that  every  clause,  and  every  word  of 
every  clause,  may  have  effect,  unless  it  be  insensible  or 
repugnant,  or  contrariant  to  the  former  part  of  the  deed ; 
or  unless  it  be  inconsistent  with  the  rules  and  policy  of  the 
law.  Wherever  it  is  to  be  collected  in  construction  on  the 
clause  of  immediate  gift  of  the  estate,  or  from  a  clause 
which  introduces  the  limitation  of  another  estate,  or  refers 
to  another  part  of  the  same  instrument,  or  to  another  in- 
strument, that  the  gift  under  consideration  is  not  to  extend 
the  benefit  of  the  limitation  to  any  heirs,  besides  those 
which  are  of  the  body  of  the  donee ;  the  generality  of  the 
word  heirs  will  be  qualified  and  restrained  to  mean  heirs  of 
the  body." 

But  it  is  absolutely  necessary,  in  order  to  the  construction  of 
an  estate-tail  being  admissible  in  deeds,  that  the  word  "  heirs" 
should  occur  in  the  gift,  either  in  terms,  or  by  reference, 
and  adoption ;  (g)  and,  therefore,  under  a  gift  to  A.,  and  on 


(«)    2  Prest.  Estates,  504. 
(/)  2  Essay  on  Estates,  485. 


(?)  Ibid.  484. 


SECT.  I.] 


OS  FAILURE  OF  ISSUE. 


181 


his  death,  without  issue,  or  without  issue  of  his  body,  to  B., 
A.  will  take  only  an  estate  for  life,  with  a  contingent 
remainder  expectant  thereon  to  B.,  which  will  take  effect, 
if  A*  leave  no  issue  at  his  death,  (being  the  time  of  the 
determination  of  the  particular-estate).  It  is  conceived, 
however,  that  if  the  first  limitation  were  for  life  expressly, 
it  could  not  be  enlarged  into  an  estate-tail,  even  though 
the  gift  over  were  limited  to  take  effect  on  the  death  of 
the  tenant  for  life,  without  heirs  of  his  body ;  as  such  a 
construction  would  be  "  repugnant  and  contrariant"  to  an 
express  provision  of  the  deed. 

Again,  it  is  needful,  to  support  the  construction  in  question, 
that  the  gift  should  contain  words  of  procreation,  descriptive 
of  those  heirs  which  shall  be  the  issue  of  the  body  of  a 
particular  person.  (A)  It  fellows,  therefore,  that  a  gift  to 
A.,  and  his  heirs,  and  if  he  shall  die  without  issue,  (without 
any  provision  as  to  the  issue  being  of  the  body  of  the  donee) 
to  another,  will  vest  the  fee-simple  in  A,  and  the  ulterior 
limitation  will  be  void,  (*) 

None  of  these  requisites  exist,  it  will  be  perceived,  in 
regard  to  the  enlarging  or  abridging  of  limitations  created 
by  will ;  for  in  all  the  cases  which  have  been  here  men- 
tioned, the  gifts,  if  testamentary,  would  have  passed  an 
estate-tail  to  the  first  taker,  with  an  expectant  remainder.  (£) 

Again,  in  certain  cases  of  limitations  in  wills,  an  estate- 
tail  may  be  raised  by  implication  in  a  person,  although  no 
express  estate  is  given  to  such  person,  and  the  ulterior 
limitation  be  thereby  validated  as  a  remainder,  expectant 
on  the  implied  estate-tail.  Thus,(Q  suppose,  a  testator 
devises  land  to  his  heir-at-law,  (whether  apparent  or  pre- 
sumptive,) in  fee,  in  the  event  of  the  death  of  A,  without 


Estate-tail 
raised  by  im- 

Slication  under 
ewe  on 
failure  of  issue 
of  testator's 
heir,  or  to  his 
heir,  on  failure 
of  issue  of 
another. 


(A)  Ibid.  481. 

(•)  Scrope  v.  Rhode*,  2  Com.  Rep. 
541. 

(k)  The  student  cannot  be  too 
strongly  recommended  to  peruse,  once 
and  again,  the  elaborate  disquisition 


of  Mr.  Pretton  on  the  language  by 
which  estates-tail  may  be  created,  in 
vol.  2,  of  the  Essay  on  Estate*,  pp. 
473—666. 
(0  1  Jann.  Wills,  487, 


182  LIMITATIONS  OF   REALTY.  [CHAP.  XV. 

issue,  but  does  not  limit  any  estate  expressly  to  A.  or  his 
issue;  the  irresistible  presumption  is,  that  the  testator 
intended  the  property  to  devolve  on  A.  and  his  issue,  in* 
asmuch  as  the  person  to  whom  the  land  is  devised,  on 
failure  of  that  issue,  is  the  very  individual  on  whom,  unless 
an  estate-tail  be  raised  in  A.,  by  implication,  the  law  im- 
mediately casts  the  inheritance;  and  it  would  be  absurd 
to  suppose  an  express  devise  to  the  heir,  to  take  effect  at 
a  specified  period,  unless  in  the  meantime  the  testator  in- 
tended some  other  pereon  to  take  the  devised  property. 
So,  again,  if  a  devise  be  made  on  the  general  failure  of 
issue  of  a  person,  who  stands  in  the  relation  of  heir-at-law 
of  the  testator ;  the  same  rule  holds,  as  in  the  case  of  an 
express  devise  in  fee,  with  an  Executory  limitation-over  on 
the  death  of  the  first  devisee  without  issue.  An  estate-tail 
is  raised  by  implication  in  the  heir,  and  the  limitation 
expressed  in  the  will  to  take  effect  on  the  failure  of  his 
issue,  becomes  a  remainder  expectant  on  the  implied  estate- 
tail,  (to) 

It  may  be  observed,  that  although  the  case  of  a  devise 
to  a  person,  who  is  the  testator's  heir,  on  failure  of  the 
issue  of  another,  to  whom  no  estate  is  expressly  devised, 
is  generally  considered  as  admitting  and  calling  for  the 
application  of  the  doctrine  of  the  implication  of  estates-tail, 
no  precise  authority  can  be  cited  for  the  doctrine.  By 
analogy,  however,  to  the  clearly  established  rule  in  regard 
to  the  implication  of  estates,  where  property  is  devised  to 
an  heir,  after  the  death  of  a  person  not  taking  by  express 
gift,  (n)  it  is  conceived,  little  doubt  can  be  entertained  that 
the  doctrine  in  question  is  sustainable. 

teto  tftfa!!         But  a  Court  of  law  wiU  not  dePrive  the  he]r>  of  his  right 
heir  into  an       to  take  the  inheritance  in  fee-simple  of  his  ancestor,  upon 

'        grounds  of   mere   conjecture:    there   must  be   either  an 

(m)    Walter  v.   Drew,  Com.  Rep.  (»)  See  BlackweU  v.  Bull,  1  Keen, 

373.     2  Prest.  Abst.  160.     1  J  arm.       176, 
Wills,  491. 
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express  devise,  on  failure  of  issue  of  the  heir,  or  such  a  there  must  be  a 
clear  manifestation  of  intention  on  the  part  of  the  testator,  failure  of  his 
as  to  be  equivalent  to  a  direction  that  the  estate  shall  go  ^^aWDito 
over  on  that  event     Thus,  in  the  late  case  of  Doe  d.  Cape  *• 
v.  Walker,  (o)  a  testator,  having  a  son  and  granddaughter, 
(child  of  a  second  son,)  issue  of  one  marriage,  and  a  son 
and  daughter,  issue  of  a  second,  after  giving  legacies  to  the 
issue  of  the  second  marriage  and  the  granddaughter,  be- 
queathed thus : — "  But  if  it  should  happen  that  my  son, 
W.  W.,  (the  eldest)  should  marry  or  contract  matrimony* 
and  have  heirs  of  his  own,  then  1  order  and  direct  that  my 
will  is,  that  my  executors  shall  pay,  or  cause  to  be  paid, 
unto  my  granddaughter,  AT,  the  further  sum  of  100/.  more, 
in  addition  to  the  100/L  before  bequeathed  to  her,  to  be  paid 
within  twelve  months  after  the  birth  of  my  son  W.*s  first 
child?    And  after  intermediate  dispositions,  he  devised  as 
follows :— "  In  case  it  should  happen  that  my  son,  W.,  should 
depart  this  life,  and  leaving  no  heirs  lawfully  begotten,  and 
that  my  freehold  messuage  and  tenement  situate  at,  $c, 
should  fall  by  descent  unto  my  granddaughter,  M.  W+,  and 
she  inherit  and  possess  the  same,   then  my  said  grand- 
daughter   shall  pay  out  of  the  said  messuage,"  several 
legacies  mentioned  by  the  testator.    W.,  the  eldest  son, 
having  died  without  issue,  and  disposed  of  the  property 
by  his  will,  it  was  contended,  on  behalf  of  the  issue  of  the 
granddaughter,  M.,  (who  died  before  W.)  that  W.  took  only 
an  estate*tail,  with  remainder  to  M.  in  fee :  another  point, 
marked  for  argument,  on  the  same  side,  (but  apparently 
not  insisted  on)  was,  that  there  was  an  Executory  devise 
to  M.,  in  the  event  of  W.  dying,  without  issue  of  his  body 
living  at  his  decease.     Lord  C.  J.  Tindal,  in  delivering  the 
judgment  of  the  Court  of  C.  B.,  first  observed,  that  it  was 

(o)  2  Scott,  N.  S.  317.     See  also,  serrations  upon  it,  2  Scott,  N.  S.  335, 

as  to  the  same  point,  Newton  v.  Bar-  336  ;  and  also  Tilly  v.  Cotfytr,  3  Kefev. 

nardine,  F.  Moore,  127  ;  S.  C.  nth  589. 
nam.   Coten's  case,  Owen,  29,  and  ob- 
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clear,  that  supposing  an  unequivocal  devise-over  to  M.  was 
to  be  found  in  the  expressions  of  the  will,  the  heir-at-law 
would,  by  implication,  take  an  estate-tail ;  it  appearing  to 
be  the  necessary  construction  of  the  words,  "  that  if  my 
son  W.  should  depart  this  life,  &c,"  that  those  words 
pointed  to  an  indefinite  failure  of  issue  of  his  son,  from 
which  an  estate-tail  might  be  implied.  The  learned  judge, 
then,  after  going  through  the  different  circumstances  arising 
on  the  will,  said,  these  circumstances  had,  undoubtedly,  a 
strong  tendency  to  show,  that  the  testator  contemplated 
the  succession  of  M.  to  the  estate,  in  case  his  eldest  son 
should  die  without  issue ;  and  that,  perhaps,  he  meant  that 
she  should  do  so.  But  the  testator,  not  having  made  any 
express  disposition  affecting  the  right  of  his  heir-at-law, 
might,  without  imputing  to  him  any  intention  contradictory 
to  the  rest  of  his  will,  have  intended  to  direct,  that  if  his 
heir-at-law  should  not  exercise  his  power  of  disposing  of  the 
estate,  in  consequence  of  which  the  estate  should  descend, 
in  the  proper  sense  of  the  word,  to  M.,  to  whom  it  would 
rightfully  descend,  in  the  absence  of  any  disposition  of  it  by 
W.,  she  should,  out  of  the  estate,  pay  certain  legacies.  Here, 
the  question  was,  not  merely,  whether  the  words  of  the  will 
were  such  as  might  warrant  an  implication  of  an  estate-tail 
in  W.,  but  whether  a  remainder  to  M.  was  to  be  implied  from 
the  terms  of  the  will,  which  expressly  spoke  of  the  taking  by 
descent,  and  which  might  be  satisfied,  in  the  legal  sense, 
without  having  such  effect  Judgment  was,  therefore, 
given  for  the  party  claiming  under  the  will  of  W.,  the  tes- 
tator's heir. 

In  all  cases,  however,  of  Executory  limitations,  (either 
by  deed  or  will)  divesting  estates  expressly  limited,  after  a 
general  failure  of  issue,  other  than  those  in  which  there  is 
ofksw  void™8  a  Previ°us  devise  or  limitation,  (whether  in  fee,  or  for  life, 

or  indefinite,)  susceptible  of  enlargement  or  modification,  (p) 


If  no  estate- 
tail  can  be 
raised  by  im- 
plication, 
limitations  on 


(j>)  1  Jarm.  Wills,  491. 
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according  to  the  distinctions  above  stated,  the  rule  of 
law  is,  that  no  estate-tail  can  be  raised  by  implication,  so 
as  to  preserve  them  from  the  objection  of  being  too  re- 
mote. They  maintain  their  primary  character  of  Execu- 
tory devises,  and,  as  such,  they  necessarily  incur  the  fete  of 
limitations,  to  take  effect  on  events  not  confined  within  the 
period  fixed  by  the  Rule  against  Perpetuities. 

Of  this  kind,  (in  addition  to  the  limitation,  before  con-  Gift  to  A.  in 
sidered,  to  A.  and  his  heirs,  and  if  B.  die  without  issue,  to  JjJ  Bdd£ho 
C.  and  his  heirs,)  is  a  limitation  to  A.  and  his  heirs,  and  if  without  issue, 

instance  of 

A.  and  B.  die  without  issue,  to  C.  and  his  heirs.  Here,  there  such  a  void 
being  no  previous  estate  in  B.,  which,  with  that  of  A.,  might 
be  enlarged  or  modified,  so  as  to  admit  of  a  remainder  ex- 
pectant upon  it,  the  ulterior  limitation  to  C.  can  only  take 
effect  as  an  Executory  devise,  or  Springing  or  Shifting  Use, 
and,  as  such,  it  is  void,  as  contravening  the  Rule  against 
Perpetuities,  (q) 

So,  also,  in  every  case  of  a  limitation  infuturo,  by  deed  or  will,  Limitation 
after  the  death  of  a  person  without  issue,  (to  whom  no  pre-  -f^*  *fter 
ceding  estate  is  given)  where  neither  the  person  in  default  person  without 
of  whose  issue  the  limitation  is  to  take  effect,  nor  the  person  less  estate-tail" 
to  whom  that  limitation  is  made,  fills  the  character  of  heir-  Z^SSL 
at-law  of  the  testator,  (this  reservation  applying  only  to  wills)  J*  to  **»-«*- 
no  estate  can  be  raised  by  implication,  and  the  gift  is,  con- 
sequently, void  ab  initio. 

In  regard  to  limitations  in  deeds  to  arise  in  futuro,  on 


t» 


(q)  Scrape  v.  Rhode*,  Com.  Rep. 
641.  Gardiner  v.  Sheldon,  Vaagh. 
259.  And  see  Doe  v.  Lucraft,  1  Mo. 
&  Se.  573.  2  Prest.  Estates,  529, 
536.  The  author  is  aware  of  the 
cases  of  Doe  d.  Tenny  v.  Agar,  12 
East,  252,  and  RomiUy  v.  James,  6 
Taunt.  263,  which  have  been  deemed 
authorities  tending  to  the  establish- 
ment of  a  doctrine,  different  from  that 
laid  down  iu  the  text;  but  it  may 


suffice  to  observe  of  those  cases,  that 
in  neither  of  them  was  any  decision 
called  for  on  the  point  under  consider- 
ation, and  that,  therefore,  dicta  in 
either,  seemingly  opposed  to  the  doc- 
trine here  laid  down,  must  be  regarded 
as  extra-judiciaL  See  the  cogent 
observations  of  Mr.  Jarman,  in  hit 
Treatise  on  Wills,  vol.  1,  pp.  494, 
495. 
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Limitations  on 
failure  of  issue 
restricted  to 
death  of 
ancestor. 


Instances  of 
these. 


the  death  without  issue  of  a  person  not  taking  any  pre- 
vious estate,  no  respect  can  be  had  to  the  circumstance  of 
such  person  being  the  heir-at-law  of  the  donor,  or  of  that 
character  being  filled  by  the  person  taking  under  the  Exe- 
cutory gift,  and,  therefore,  no  implied  estate-tail  can  be  raised 
to  support  the  limitation,  and  it  will,  consequently,  in  every 
case,  be  void  for  remoteness. 

The  instances,  hitherto  considered,  have  been  those  only 
of  Executory  limitations,  to  take  effect  after  a  general  or 
indefinite  failure  of  issue,  that  is,  a  dying  without  issue  at 
whatever  period  of  time  it  may  happen.  In  all  such  cases, 
we  have  seen,  that  (except  where  an  estate-tail  can  be  raised 
by  implication,  according  to  the  distinctions  previously  laid 
down,)  the  remoteness  of  the  event  is  fetal  to  the  limitation. 
It  will  now  be  proper  to  speak  of  such  Executory  estates  as 
are  limited  upon  a  failure  of  issue  not  unrestrained,  but  to 
happen  within  a  specified  period  of  time,  as  a  life  or  lives  in 
being,  or  lives  in  being  and  twenty-one  years,  or  the  like. 

Thus,  to  take  a  simple  instance,  if  land  be  devised  or 
limited  to  A.  and  his  heirs,  but  if  he  die  without  issue 
living  at  his  own  decease,  or  if  he  die  without  issue  during 
the  life  of  B.,  then  to  B.  and  his  heirs ;  it  is  clear,  that 
though  the  event  of  the  failure  of  issue  of  a  person  is  inde- 
finite, and,  therefore,  per  se9  too  remote,  and,  so,  an  Execu- 
tory limitation  depending  upon  it,  would  be  void,  yet,  as  in 
the  cases  supposed,  the  dying  without  issue  contemplated,  is 
to  be  ascertained  within,  or  at  the  expiration  of,  a  life  in 
being,  there  can  be  no  objection  to  the  ulterior  limitation 
in  favor  of  B.  taking  effect  as  an  Executory  devise  or  Shift- 
ing Use,  so  far  as  respects  the  remoteness  of  the  contin- 
gency. This  doctrine  was  settled,  so  long  ago  as  the  reign 
of  James  1,  by  the  decision  in  the  before-cited  case  of  Pells 
v.  Brown.  In  that  case,  it  will  be  remembered,  the  testator 
devised  lands  to  Thomas,  his  second  son,  and  his  heirs  for 
ever,  and  if  Thomas  died  without  issue,  living  William,  his 
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brother,  then  William  was  to  have  the  lands  to  him  and  his 
heirs  and  assigns  for  ever.  It  was  held  by  all  the  judges, 
that  this  was  a  good  limitation  of  the  fee,  upon  the  contin- 
gency of  Thomas  dying  without  issue,  in  the  lifetime  of 
William;  and  that  it  did  not  operate  as  a  remainder,  but 
as  an  Executory  devise.  And  such  has  been  the  rule  of 
law,  ever  since  this  decision. 

With  regard  to  the  difference  in  the  construction  of  a  Limitations  on 
limitation  to  take  effect  after  a  general  failure  of  issue  of  the  failure  of  issoo 
first  taker,  and  a  limitation  after  his  death,  without  issue,  a0perpetu^y!° 
living  at  that  time,  two  things  are  to  be  observed     First, 
the  failure  of  issue,  upon  which  the  Executory  limitation  is 
to  arise,  being  limited  to  happen  during  the  life  of  a  person 
in  existence,  there  is  no  danger  of  tendency  to  a  perpe- 
tuity in  such  Executory  limitation;  because,  if  the  first 
taker  die,  leaving  behind  him  a  child  or  other  issue,  (and 
this,  as  well  in  the  case  of  the  dying  without  issue  being 
confined  to  the  life  of  another  person,  as  in  that  of  its  being 
restrained  to  the  first  taker's  death,)  although  such  issue 
survive  him  but  a  single  day,  the  contingency  fails,  and  the 
first  estate  becomes  absolute ;  whereas,  if  the  first  taker  die 
without  leaving  issue,  living  at  the  time  of  his  decease, 
the  Executory  limitation  at  once  vests.     In  either  case, 
a  life  in  being  decides  the  destination  of  the  property, 
and  there  is,  therefore,  no  objection  to  the  ulterior  limi- 
tation taking  effect  as  an  Executory  devise,  or  Shifting 
Use,  on  the  ground  of  any  supposed  remoteness  in  the 
event.     Secondly,  in  regard  to  a  gift  of  this  kind,  it  is  to  And  no  estate- 
be  noticed,  that  as    the   gift-over  is   to  take  effect,  in  rt^eTtyim- 
the  event  of  the  first  taker  dying  without  issue  livinq  at  Plication  fr°™ 

J     °  *  them ;  nor 

the  time  of  his  death,  it  cannot  properly  have  the  effect  necessary  that 
of  curtailing  the  prior  estate  in  fee  to  an  estate-tail,  as  it 
would  do,  were  the  failure  of  issue  unrestricted,  (r)    For  as 

(r)  See  observations  of  Lord  El-  in  Greene  v.  Ward,  1  Russ.  264,  and 
lenborough  in  Doe  v.  Webber,  1  B.  &  the  ease  of  Doe  d.  Barnfitld  v.  Wet- 
Aid.  721,  and  of  Lord  Gilford,  At  R.»      t on,  2  Bos.  &  Pul.  324;  and  Burt. 
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Same,  if  the 
failure  of  issue 
be  confined  to 
lives  in  being. 


Or  to  lives  in 
being  and 
twenty-one 
years. 


the  ground  of  cutting  down  a  limitation  in  fee  to  an  estate- 
tail,  is,  the  presumed  intention  of  the  author  of  the  gift,  to 
provide  for  all  the  issue  who  would  be  inheritable  to  an  en- 
tail created  in  express  terms ;  and  as  the  event  described  in 
the  limitation  in  question  (viz.,  the  failure  of  issue  living  at 
the  death  of  a  particular  person)  is  not  that  by  which  an 
estate-tail  is  necessarily  determined  or  extinguished;  such 
an  estate  being  coterminous  only  with  the  failure  of  issue  at 
any  time ;  the  raising  an  estate- tail  in  the  first  taker,  by  im- 
plication, would  be  not  only  unnecessary,  but  even  ineffec- 
tual, for  carrying  out  the  supposed  intentions  of  the  donor, 
or  testator.  And,  accordingly,  there  is  not  to  be  found  any 
instance  of  property  being  given  to  a  person  in  fee,  with 
a  limitation-over  in  case  he  should  die  without  leaving  issue 
at  the  time  of  his  death,  in  which  the  previous  fee  has  been 
cut  down  to  an  estate-tail,  by  force  of  the  limitation-over. 

The  preceding  observations  as  to  remoteness  are  equally 
applicable  to  an  Executory  limitation,  to  take  effect  on  a 
failure  of  issue  during  the  lives  of  any  number  of  persons 
in  esse ;  the  period  of  such  lives  being,  in  feet,  only  the  dura- 
tion of  the  life  of  the  survivor. 

And,  still  further,  there  is  no  objection  on  the  ground  of 
remoteness,  to  an  Executory  devise  or  Shifting  Use,  to  take 
effect  upon  the  failure  of  issue  of  the  first  taker  within 
twenty-one  years  after  a  life  or  lives  in  being.  (*)  '  Thus,  if 
land  be  devised  or  limited  to  A.  and  his  heirs,  but  if  A.  die, 
without  issue  living  at  the  time  of  his  decease,  or  if  he  die 
leaving  issue,  and  all  such  issue  shall  die  under  the  age  of 
twenty-one  years,  then  to  B.  and  his  heirs.  The  contingent 
event  on  which  the  Executory  limitation  in  favor  of  B.  is  to 
vest,  must  necessarily  happen,  if  at  all,  within  the  period  of 
a  life  in  being,  and  twenty-one  years;  because,  A.'s  issue 
must  all  be  born  in  his  lifetime,  (or,  at  all  events,  within  a 
few  months  after  his  decease,  which,  in  the  eye  of  the  law, 


Elera.  Comp.   223,    1  Jarm.   Wills, 
490,  2  Jarm.  Pow.  Dcv  564. 


(*)  Sheffield  v.  Lord  Orrery,  2  Atk. 
282.    F.  C.  R.  470. 
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is  the  same  thing,)  and  such  issue  must,  of  course,  either  die 
in  infancy  or  attain  their  majority  within  or  by  the  end  of 
twenty-one  years  from  the  time  of  A.'s  decease ;  either  of 
whicheventswill  be  decisive  of  the  destination  of  the  property. 

And  the  rule,  that  limitations  after  a  failure  of  issue  Same  rale  as 
are  valid,  if  the  ascertainment  of  such  failure  be  confined  to  failure,  wbat- 
the  period  prescribed  by  the  Rule  against  Perpetuities,  is  ^er  ^  i^ 
equally  applicable,  although  there  be  no  prior  gift  to  the  8j£» or, 
person  on  failure  of  whose  issue  the  limitation  is  to  take  such  gift. 
effect,  or,  if  there  be  such  a  gift,  notwithstanding  the  fact  of 
its  being  only  for  life,  indefinitely,  or  otherwise;  always 
observing,  that  an  estate-tail  neither  is,  nor  is  necessary  to 
be,  raised  by  implication,  in  any  person,  (t)  by  reference  to 
the  construction,  which  obtains  in  the  case  of  similar  limita- 
tions after  a  general  or  indefinite  failure  of  issue.    It  may,  And  although 
also,  be  further  remarked,  that  by  the  rule  now  under  con-  h^vlTrefere^e 
sideration,  a  limitation  to  A.  in  fee,  with  an  Executory  to  a  stranger. 
devise  or  Shifting  Use,  on  the  death  of  B.  without  issue,  (or, 
on  the  death  of  A.  and  B.  without  issue,)  living  C,  to  C, 
is  equally  free  from  objection,  on  the  ground  of  remoteness, 
with  a  limitation  to  A.  and  his  heirs,  and  if  he  die  without 
issue  living  at  his  decease,  to  B.  and  his  heirs ;  of  which 
mention  has  been  before  made. 

Thus  far,  probably,  little  difficulty  will  have  been  ex-  The  question 

•  j    •        ^.   •    •  i  .•  o  .i      j»/s»  for  considera- 

penenced,  in  attaining  a  clear  perception  of  the  difference,  tjon  ^  whether 
both  in  their  nature  and  consequences,  between  an  Execu-  {-^J^"  d 
tory  devise  or  Springing  or  Shifting  Use,  to  take  effect  after  pend  on  an 
a  general  or  indefinite  failure  of  issue,  and  a  similar  limita-  a  restricted 
tion,  to  vest  upon  a  default  of  issue  happening  in  the  com-  faa,ire  of  IS8ue' 
pass  of  a  life  or  lives  in  being,  or  other  period  within  the 
boundaries  of  perpetuity.     The  distinction  itself  is  suffi- 
ciently intelligible ;  not  so  easy  of  decision,  however,  has 
proved,  the  question,  to  which  of  the  two  classes,  particular 
limitations  (themselves  wanting  preciseness)  belong.    Nor 

(0  See   Leihieullier  v.    Tracy,  3       1  Lev.  1 1 ;  Greene  v.  Wwr^  1  Ross. 
Atk.   774,  793 ;  TUnktt  v.  Holme;      264. 
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is  this  a  merely  speculative  inquiry,  the  settlement  of  which 
may  be  requisite  to  the  preservation  of  systematic  proportion 
and  theoretic  symmetry,  indeed,  but  destitute  of  any  practi- 
cal importance.  The  force  of  this  observation  will  be  per- 
ceived, if  it  be  remembered,  that  in  all  cases  of  a  limitation 
upon  a  general  failure  of  issue,  in  which  (according  to  the 
rules  and  distinctions  before  laid  down)  an  estate-tail  may 
be  raised  by  implication,  the  ulterior  limitation  (in  its  then 
character  of  a  remainder)  becomes  destructible  by  the  per- 
son in  whom  such  estate  is  raised ;  whereas,  in  every  case 
of  an  Executory  limitation  in  default  of  issue  living  at  a 
specified  period,  where  the  implication  of  an  estate-tail  is 
not  admissible,  the  Executory  devise  or  Springing  or  Shift- 
ing Use  is  indefeasible  by  any  act  of  the  owner  of  the  limited 
fee.  And,  wherever  an  estate-tail  cannot  be  raised  by  impli- 
cation, the  alternative  is,  then,  nothing  less  than,  the  validity 
or  invalidity  of  the  Executory  limitation.  It  will  be  our 
business,  therefore,  in  as  brief  a  manner  as  is  consistent  with 
perspicuity,  to  ascertain  the  principal  distinctions  which  have 
been  established  in  relation  to  this  subject  That  inquiry 
concluded,  our  next  object  will  be,  to  discover  the  different 
exceptions  to  the  rule  rendering  void  limitations  after  an 
indefinite  failure  of  issue.  And  to  this  end,  it  will  be  con- 
venient, that  the  subject  should  receive  a  more  minute  or 
particular  distribution. 


Subdivision  L 


Of  the  expressions  and  circumstances  giving  a  restricted 
construction  to  words  primarily  importing  an  indefinite 
failure  of  issue* 

Inclination  of        Our  present  inquiry  must  be  premised  with  the  observa- 
constroction  of  tion,  that  the  law,  in  every  case  of  a  limitation  of  real  estate. 
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after  or  upon  the  failure  of  issue  of  a  person  (whether  taking  an  indefinite 
a  prior  estate  or  not,)  leans  to  the  construction  of  a  general  limitations  of 
or  indefinite  failure,  as  opposed  to  one  limited  to  happen  realt7* 
within  a  particular  time.     And  the  reason  assigned  for  this 
inclination  is,  that  in  all  cases  of  doubt  in  regard  to  the 
construction  of  limitations,  that  is  to  be  preferred,  which 
most  favors  the  interests  of  the  heir-at-law. 

The  reason,  indeed,  falls  far  short  of  the  rule ;  for  it  is 
obvious,  the  heir  gains  nothing  by  the  construction  of  an 
indefinite  failure  of  issue,  except  in  those  cases  in  which  the 
limitation  is  not  preceded  by  any  gift  to  the  person  on 
failure  of  whose  issue  it  is  to  take  effect,  and  is,  therefore, 
void ;  and  not  even  then,  as  to  limitations  in  wills,  if  such 
person  or  the  devisee  be  the  heir-at-law  of  the  testator 
(when  an  estate-tail  is  raised,  upon  a  ground  quite  inde- 
pendent of  the  favored  construction  in  question) ;  and  in 
the  cases  upon  deeds,  where,  for  want  of  words  of  procreation, 
or  of  the  word  "  heirs,"  a  limited  estate  cannot  be  enlarged. 
In  all  other  cases,  either  the  first  taker  has  an  estate-tail,  and 
the  Executory  limitation  takes  effect  as  a  remainder  expectant 
upon  it,  or  the  estate  first  limited  becomes  absolute,  and  the 
Executory  limitation  wholly  fails ;  by  either  of  which  con-  idiomatic 
structions,  it  is  manifest,  the  heir-at-law  derives  no  benefit  Afferent*0" 
whatever.  Although  such  is  the  legal  construction,  however, 
of  the  words,  "  dying  without  issue,"  unaccompanied  by  any 
restrictive  expressions  or  circumstances,  there  can  be  no 
question,  that  according  to  the  common  and  ordinary  idiom 
and  construction  of  the  English  language,  independent  of 
any  technical  rules,  which  have  been  applied  to  the  inter- 
pretation of  legal  instruments,  those  words  imply  a  failure 
of  issue  living  at  the  time  of  the  death  of  the  ancestor,  (u) 

Another  preliminary  observation  is,  that  as  between  a  testa-  And  in  wills, 
mentary  gift  in  fee,  with  a  limitation-over  on  failure  of  issue  of  presufnption  in 
the  first  taker,  and  a  similar  limitation-over  after  a  gift/or  life,  *T0P  °* that 

(«)  See  Lord  Denmcm'i  judgment  Lord  Mansfield  in  Denn  d.  Getting 
in  Doe  cL  Cadogan  v.  Bwart,  7  Ad.  v.  Shenton,  1  Cowp.  410;  and  2  Pow. 
&  EL  467 ;  and  also  observations  of      Dev.  by  Jam.  564. 
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construction,      the  presumption  in  favor  of  the  construction  of  an  indefinite 
is  for  bfoonly.  failure  of  issue,  is  stronger  in  the  latter  case,  than  in  the 

former,  (v)  And  this,  because  the  restricted  construction, 
as  applied  to  a  limitation  in  fee,  simply  has  the  effect  of  ren- 
dering that  fee  defeasible  on  the  donee  or  devisee  leaving 
no  issue  living  at  the  time  of  his  decease,  and,  therefore,  of 
validating  the  ulterior  gift,  which  will  be  also  indestructible ; 
.   *  whereas,  if  the  first  gift  be  for  life  only,  the  consequence  of 

the  restricted  construction  is,  to  prevent  any  enlargement 
of  that  estate  into  an  estate-tail,  under  which  the  issue,  if 
any,  might  take,  and,  at  the  same  time,  to  confine  the  bene- 
fits for  the  ulterior  donee  or  devisee,  to  the  event  of  there 
being  no  issue  of  the  first  taker  living  at  the  time  of  his 
decease  ;  a  result,  both  absurd  and  contrary  to  intention. 
Words "  lew-        It  has  been  long  settled,  (as  the  reader  will  have  already 

ing  issue n  •  • 

refer  to  general  learnt)  that  the  words,  "leaving  issue,"  as  applied  to  real 

estate,  have  not  the  effect  of  restricting  the  failure  of  issue 
to  a  dying  without  issue  living  at  the  death ;  but  that  a 
limitation-over,  in  the  event  of  the  death  of  a  person  "  with- 
out leaving  issue,"  must  bear  the  same  construction,  as  if  the 
event  described  had  been,  a  death  "  without  having  issue," 
or,  "  without  issue,"  simply,  (tc)  Thus,  in  a  well-known 
case,  (x)  where  a  testator  gave  the  residue  of  his  real  and 
personal  estate,  to  his  nephews,  W,  and  G.,  and  if  either  of 
them  should  depart  this  life,  and  leave  no  issue  of  their 
respective  bodies,  then  he  gave  the  said  premises  to  D. 
It  was  held,  that  as  to  the  freehold,  the  words,  "  leaving 
issue,"  imported  a  general  failure  of  issue.     And  this  deci- 


failure,  in 
limitations 
of  real  estate. 


(v)  2  Pow.  Dev.  by  Jarra.  583. 
Prior  on  "  Issue,"  71.  And  see  Wyld 
v.  Lewis,  I  Atk.  432 ;  Simmons  v. 
Simmons,  8  Sim.  22. 

(w)  See  PowelTa  note  to  F.  Ex. 
Dev.  200  ;  Burt  Elem.  Comp.  224  ; 
Remarks  of  Lord  Lcmgdak,  M.  R., 
in  Dom.  Proc. ,  during  the  progress  of 
1  Vict.  c.  26,  through  Parliament, 
Hansard,  36  vol,  3rd  series,  982.  One 


learned  writer  has,  however,  been 
bold  enough  to  advance  a  contrary 
doctrine,  and  to  adduce  in  its  sup- 
port, two  cases,  one  of  which  rests 
entirely  on  special  circumstances, 
while  the  other  is  wholly  inapplicable* 
See  Randell  on  Perpetuity,  pp.  123, 
124. 

O)  Forth  ▼.  Chapman,  1  P.  Wins. 
667. 
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sion  has  been  expressly  or  tacitly  confirmed  by  a  long  train 
of  subsequent  authorities,  (y)    It  is  true,  that  Lord  Kenyon,  Cases  of  Pbr- 
on  one  occasion,  (»)  expressed  a  contrary  opinion,  but  his  and  Roe  <L 
lordship's  decision  in  the  case  in  question  is  capable  of  Jej*{  '^n. 
being  rested,  and  was  rested  by  the  judge  himself,  upon  «<}««*■■  *> 
other  grounds,  which  we  will  proced  to  notice.     The  case 
was  this :  a  testator  devised  unto  his  son,  P.,  his  heirs  and 
assigns  for  ever,  a  certain  messuage,  and  declared  his  will,  •'  r' 

that  in  case  his  said  son,  P.,  should  happen  to  die  "  leaving 
no  issue  behind  him,"  then  his  (the  testator's)  wife  should 
receive  the  rents,  &c,  during  her  widowhood,  and  after  her  « 

decease  or  marriage,  then  the  testator  devised  the  property 
to  his  son,  D.,  in  fee,  chargeable  with  the  payment  of  50/. 
a-piece  to  his  daughters  and  their  issue,  within  a  twelve- 
month after  D.  should  so  enjoy  the  same ;  but  in  case  D. 
should  happen  to  die  before  P.,  and  P.  should  not  leave  any 
issue  of  his  body  begotten,  then  the  testator's  will  was,  that 
the  property  should  be  sold,  and  the  produce  equally  divided 
between  his  six  daughters  and  their  issues.  On  a  case  sent 
from  Chancery,  the  Court  of  B.  R.  certified,  that  P.  took  an 
estate  in  fee,  with  an  Executory  devise  in  favor  of  the 
testator's  son,  D.,  in  the  event  specified.  The  Chief  Justice 
(Lord  Kenyan)  in  his  judgment,  much  relied  upon  the  words, 
"  behind  him, "  as  necessarily  importing,  that  the  testator 
meant  a  failure  of  issue  "  at  the  time  of  his  son's  death ;" 
and  he  said,  that  the  subsequent  parts  of  the  will  also  con- 
veyed the  same  idea,  for  the  devisor  mentioned  (or,  as  has 
been  suggested,  treated)  the  event  as  likely  to  happen  in 
the  lifetime  of  his  widow.     The  special  words  in  this  case, 

(jr)   Walter  v.  Drew,  1  Com.  Rep.  Knowls,  1   R  &  Ad.  324.     Doe  v. 

373.     Denn  d.  Geering  ▼.  Shenton,  \  Lucra/t,  8  Bing.  386.     Doe  d.  Cado- 

Cowp.  410.     SoutKby  v.  Sionehouu,  gan  v.   Ewart,  7  Ad.  &  £11   696. 

2  Ves  sr.  61 1.     Daintry  v.  Daintry,  Franks  v.  Price,  3  Bet*.  182.    Doe  d. 

6  T.  R.  307.     Tenny  d.  Agar  v.  Agar,  Todd  v.  Duesbury,  8  M.  fit  W.  530, 

12  East,  253.     Daneey  v.  Griffith*,  532. 

4  Mau.  Ac   Selw,  61.     Crooke  ▼.  De  (t)  In   Porter  ▼.  Bradley,  3  T.  R. 

Vandu,  9  Vet.    197,  203.     Doe  ▼.  J  43. 
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(*  behind  him,"  in  addition  to  the  word,  u  leaving,**)  it  may 
be  observed,  form  quite  a  sufficient  ground  for  the  denying 
the  construction  of  an  indefinite  failure  of  issue;  (<t)  and 
the  decision,  therefore,  forms  an  authority  for  the  position, 
that  the  words,  "behind  him,"  are  sufficient  to  restrain  the 
failure  of  issue  to  a  dying  without  issue  living  at  the  death, 
and,  it  is  submitted,  for  nothing  more,  (b)  But  even  should 
it  be  thought,  that  the  decision  in  Porter  V.  Bradley  laid 
down  the  doctrine,  that  the  words,  "  leaving  issue,"  in  a 
limitation-over  of  real  estate,  confine  the  dying  without  issue 
to  a  failure  at  the  death  of  the  ancestor,  subsequent  judges  (<?) 
have  too  intelligibly  expressed  their  disapproval  of  such  a 
doctrine,  in  general,  and  of  the  case  of  Porter  v.  Bradley, 
in  particular,  so  far  as  it  may  tend  to  support  it,  to  allow  of 
that  case  being  supposed  to  possess  any  authority  upon  the 
particular  question  under  consideration,  at  the  present  day* 
The  only  other  case  in  seeming  opposition  to  the  current  of 
authorities  upon  this  subject,  is  Roe  d.  Sheers  v.  Jeffery,  (d) 
decided  in  B.  R.,  like  Porter  v.  Bradley,  while  Lord  Kenyon 
was  Chief  Justice.  In  that  case,  there  was  a  devise-over  of 
life-estates  to  persons  in  esse,  in  case  a  previous  devisee  in 
fee  " should  depart  this  life  and  leave  no  issue;"  and  it  was 
held,  that  the  limitation-over  took  effect  as  an  Executory 
devise.  Lord  Kenyon,  after  making  an  observation,  to  the 
effect  that  the  word,  "  leaving,"  ought  to  operate  to  confine 
the  failure  of  issue  to  a  dying  without  issue  living  at  the 
death,  grounded  the  decision  of  the  Court,  principally,  on 
the  testator's  intention  to  confine  the  failure  of  issue  to  the 
death  of  the  first  taker,  as  gathered  from  the  circumstance, 

(a)  See    the    observation    of    Lt  Eldon,  in  Crookt  v.  De  Fonda,  9  Ves. 

Blanc,  J.,  in  Tmrnp  d.  Agar  v.  Agar,  197  ;  of  Sir  William  Grant,  in  Ebon 

ubi  supra  ;  and  of  Lord  Denman,  in  ▼.  Eaton,  19  Ves.  77  ;  of  Lord  2>«»- 

Doe  d.  Cadogan  v.  Ewart,  7  Ad.  &  man,  in  Doe  d.  Cadogan  v.  Ewart,  ubi 

EIL  660.  tupra :  and  of  Lord  Abingtr,  in  Dot 

(6)  PoweW%  note  to  F.  Ex.  Der.  d.  BUeardv.  Simpson,  3  8cott,  N.  a 

4th  edit.  209.     2  Pow.  Dev.  by  Jarm.  774. 
575.  (</)  7  T.  R.  589. 

(c)  See  the  observations  of  Lord 
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that  the  persons  to  whom  the  devised  property  was  given 
over,  were  in  existence  at  the  date  of  the  will,  and  that  life- 
estates  only  were  given  to  them.  The  case  of  Roe  d. 
Sheers  v.  Jeffrey,  therefore,  like  its  predecessor,  Porter  v. 
Bradley,  must  he  considered  as  proceeding  only  on  its 
peculiar  circumstances,  and  as  in  no  degree,  oppugning  the 
general  rule  as  to  the  construction  to  be  put  upon  the  word, 
"  leaving,"  above  stated.  Of  this  case,  Lord  Demnan,  in 
delivering  the  judgment  of  B.  R.  in  a  recent  case,  (e)  ob- 
served,— "  if  supportable  at  all,  it  can  only  be  so,  on  the 
ground  of  the  devise-over  being  of  life-estates."  (/) 

And  not  only  is  it  an  undeniable  ride  of  law,  that  a  limi-   And  in  wills, 
tation-over  after  the  death  of  a  person  without  leaving  issue,  children,"  «lw 
unaccompanied  by  any  restrictive  expressions  or  circum-  in^^ 
stances,  imports  an  indefinite  failure  of  issue ;  but  it  may  Uian  ot  i"M' 
also  be  laid  down  with  safety,  that  an  Executory  limitation 
in  wills,  to  take  effect  after  the  death  of  a  person  without 
leaving  children,  implies  a  dying  without  issue,  generally,  of 
such  person,  (a)  It  is  true,  in  the  ordinary  and  proper  sense 
of  the  word, "  children,"  it  means  the  immediate  descendants 
of  a  person,  as  contra-distinguished  from,  "issue ;"  but  in  its 
legal  signification,  as  applied  to  testamentary  instruments, 
(unless  the  manifest  intent  requires  a  different  construction,) 
it  is  extended  to  all  the  descendants,  whether  mediate  or  im- 
mediate, of  the  ancestor,  (A)     Let  us  suppose,  therefore,  a 
devise  to  A.  and  his  heirs,  and  if  he  should  die  without 
leaving  a  child  or  children,  then  over  to  B.  and  his  heirs ; 
as  the  words,  "  child  or  children,"  are  synonymous  with, 
"  issue,"  A.  will  take  an  estate-tail,  with  remainder  in  fee  to 
B.,  according  to  the  doctrine  of  implication  of  estates-tail, 
before  considered.     Or,  again,  if  land  were  devised  to  A.  and 

(*)  Dot  d  Cadoga*  T.  Ewart,  set  (A)    »>Wi    ewe,    6    Rep.    17   a. 

tmpra.  JioyU  v.  Hamilton,  4  Vei.  437.     Dot 

(/)  Al  U  tbil,  tidt  infra,  p.  212.  v.  CavenXth,  4  T.  R.  741, 1  a.  Sad- 

ig)  Dot  d.  Smith  i.    Wibetr,  1  B.  c&ffi  v.  Bodtltf,   10  Vn.  201.     Dot 

&  Aid.  713.     Dot  d.  BUtardt.  Simp.  i.   Smith  v.  WMtr,  ubi  nprti. 

•ON,  nH  npra. 
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his  heirs,  after  the  death  of  B.  without  leaving  children,  as  the 
words,  "  without  leaving  children,"  import  a  general  failure 
of  issue,  the  limitation  to  A.  (unless  either  he  or  B.  were  the 
testator's  heir,  in  which  case  an  estate-tail  would  be  raised 
in  the  first  taker,)  would  be  void  for  remoteness. 
Bat  not  in  It  is  to  be  observed,  however,  that  this  extension  of  the 

meaning  of  the  word,  "  children,"  obtains  only  in  testamen- 
tary dispositions ;  for  in  deeds,  in  regard  to  which  a  stricter 
construction  of  words  and  limitations  prevails,  there  is  no 
doubt,  that  the  word,  "  children,"  would  be  confined  to  the 
immediate  descendants  of  the  ancestor ;  unless  there  were 
some  accompanying  expression,  evidencing  that  the  word 
was  used  in  an  enlarged  sense,  (i) 
Words,  Mleay-       And  although  in  the  case  of  wills,  the  general  import  of 
even°in  wfiu,     ^e  word  is  not  restrained  to  the  immediate  offspring,  with- 
coined  to        out  some  controlling  expressions ;  it  would  yet  seem,  that 
immediate        expressions  or  circumstances  which  would  not  of  themselves 

offspriiur.  than 

M  leaving  is.   '  be  sufficient  to  confine  the  legal  acceptation  of  the  term, 

"  issue,"  to  a  failure  of  issue  at  the  death,  would  have  greater 

force,  when  brought  to  bear  upon  the  words,  "without  leaving 

children,"  as  contra-distinguished  from  issue. 

Words  primar-       Whatever  the  words  in  which  a  dying  without  issue  is 

rae?aWa?lure  expressed,  and  however  general  or  indefinite  the  failure  in- 

fi*2dh  C°n"      dicated  by  them,  (whether  they  be,  " die  without  issue,"  or, 

accompanying    "  without    having   issue,"  or,   "  before    having   issue,9*   or, 

extrinsic0118  *"    "  without  leaving  issue,")  their  force  is  always  liable  to  be 

circumstances.    controlled  an<j  their  general  import  restrained,  either  by 

expressions  incorporated  into  the  limitation  itself,  or  by  any 
circumstances  dehors  or  extrinsic  to  the  gift,  arising  on  the 
face  of  the  instrument,  in  relation  either  to  the  land,  or  to 
the  donee  or  devisee, 
i.  Charge  of  a  !•  Among  the  circumstances  to  which  this  controlling  or 
u^fuTu^*7'    restraining  force  belongs,  is  that  of  a  charge  of  a  legacy,  or 

(t)  Sec  Wyth\. Blackman,  1  Ves.  sr.  it  being  associated  with  words  which 

196  ;  S  C.  Ambl.  555;  where  Lord  plainly  showed,  that  more  remote  off- 

Hardwicke  construed  the  word,  "  chil-  spring  were   intended   to  be  desig- 

dren,"  in  a  deed  to  mean,  "  issue  ;*'  nated. 
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sum  of  money,  to  be  paid  to  any  person  named  in  the  in-  limitations 

strument,  by  the  person  entitled  under  the  Executory  li-  session. 

mitation,  upon  his  future  estate  vesting  in  possession.     The 

reason  is,  that  such  a  charge  intends  a  personal  provision, 

and  points  to  a  proximate  event,  as  the  time  of  its  taking 

effect  (if  at  al!)  in  favor  of  the  person  for  whom  it  is  made. 

It  is  argued,  that  if  the  donor  or  testator  had  in  his  view  so 

remote  an  event  as  an  indefinite  failure  of  issue,  he  would 

scarcely  think  of  making  a  pecuniary  provision  for  persons 

in  esse,  the  motive  to  provide  for  whom  is  entirely  personal ; 

and  the  improbability  of  such  an  intention  in  the  author  of  the 

gift  is  regarded  in  the  eye  of  the  law,  as  of  sufficient  weight 

to  counterbalance  the  ordinary  legal  construction,  which 

also,  in  some  measure,  proceeds  upon  a  presumed  intention. 

The  case  which  established  (k)  this  doctrine,  is  that  of  Doe  Cue  of  &o. 


Lord  EUenborough  was  Chief  Justice.     The  case  was : — a 


(*)  The  cue  of  NichaU  ».  Hooper, 
1  P.  Wins.  ]  90,  is  not  here  cited  or 
noticed  as  an  authority,  ns,  in  a  note 
contained  in  Mr.  Cox't  edition  of  those 
reports,  it  it  Mated,  that  the  decision 
wu  afterwards  reversed  in  the  Home 
of  Lords  t  and  see  remarks  on  that 
case,  2  Pow.  Dev.  by  Jinn.  5?tt,  577. 
And  the  cue  of  Btaatkrk  T.  Dor- 
■Mr,  2  Atk.  308,  also  shows,  that  the 
ease  cited  in  the  text  wu  not  the  first 
in  which  the  effect  of  a  charge  of 
money  upon  an  ulterior  devisee,  after 
■  dying  without  if  sue,  was  considered. 
There  a  testator  bequeathed  thus  :  — 
"  M.  D.,  I  make  my  sole  heir  and 
executrix :  if  she  dies  without  issue, 
then  to  go  to  G.  B.  ;  he  to  pay  to  D. 
B.  WOOL.  etc."  Lord  llardwidu 
Mid.—"  With  regard  to  D.  B.i 
SOOOi.t  something  plausible  might  be 
said,  if  this  wu  to  be  construed  as 
moi  ely  persona]  to  her,  and  by  way  of 
provision  as  a  portion,  and  not  to 
arise  unless  D.  B.  survived  H.  D. ; 


for,  then,  indeed,  a  strong  argument 
might  be  drawn  from  thence,  to  show 
the  testator's  moaning  was,  to  confine 
the  dying  without  issue  of  M.  D.  to 
the  time  of  her  death.  But  this  be- 
ing annexed  by  way  of  condition  to 
the  devise  to  G.  B.,  makes  it  a  vested 
legacy,  and  transmissible,  though  not 
payable  till  a  future  time,  which  takes 
away  all  the  argument  that  might  be 
raised  from  its  being  personal  to  her 
only  ;  for  a  death  before  the  contin- 
gency happens  will  not  defeat  the 
legacy.'*  This  opinion  of  Lord  Hard- 
aide  must  have  been  delivered  without 
due  attention  to  the  case  of  Pinbtrrj 
T.  Elhn,  stated  infra,  sec  3,  which 
had  been  decided  twenty-three  years 
previously,  and  in  which  a  bequest  of 
a  legacy,  under  similar  circumstances 
to  those  of  Seamdrrk  v.  Dormer,  was 
assigned  as  a  reason  for  a  restricted 
interpretation  of  words  importing  ■ 
failure  of  issue. 

(0  1  B.  &  Aid.  713. 
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testator  devised  to  M,  H.  her  heirs  and  assigns  for  ever,  and 
in  case  M.,  H.  should  happen  to  die,  and  leave  no  child  or 
children,  then  to  J.  B.  and  her  heirs  for  ever,  paying  the 
sum  of  1000&  to  the  executor  or  executors  of  M.  H.,  or,  to 
such  person  as  M.  H.  should  by  her  will  appoint  It  was 
held,  that  this  was  not  the  devise  of  an  estate-tail  to  M.  H., 
but  of  an  estate  in  fee  to  M.  H„  with  a  good  Executory 
devise  to  J,  B.,  in  case  M.  H.  died  leaving  no  issue  at  her 
death;  it  having  been  determined  in  the  same  case,  that 
the  words,  "  child  or  children,"  must  be  construed  to  mean, 
"issue."  The  grounds  of  this  judgment  are  thus  tersely 
stated  by  the  Chief  Justice :— "  The  payment  of  1000/. 
being  a  personal  provision,  the  event  contemplated  by  the 
testator  seems  to  have  been  a  proximate,  and  not  a  remote, 
event,  namely,  an  indefinite  failure  of  issue,  which  might 
happen  at  any  remote  period."  The  next  case  bearing  upon 
this  point,  though  not  so  satisfactory  an  authority  as  that  of 
Doe  v.  Webber,  is  yet  worthy  of  notice,  as  being  one  of 
the  very  few  furnished  by  our  Reports,  in  which  it  has  been 
Case  of  Doe  d.  considered  or  discussed.     In  Doe  d,  King  v.  Frost,  (m)  a  tes- 

King  t.  Frost.  * 

tator,  having  a  son  and  daughter,  and  the  latter  having 
several  children,  devised  to  his  (the  testator's)  son,  W.  F.,  in 
fee,  and  if  he  should  have  no  children,  or  child,  or  issue, 
the  said  estate  was,  on  the  decease  of  TV.  F.,  to  become  the 
property  of  the  heir-at-law,  subject  to  such  legacies  as  W*  F. 
might  leave  to  the  younger  branches  of  the  family.  It  was 
adjudged  by  the  Court  of  B.  R.,  that  W.  F,  took  under  this 
will  an  estate  in  fee,  with  an  Executory  devise-over  to  the 
person  who,  on  the  happening  of  the  event  contemplated  by 
the  will,  should  be  the  heir-at-law  of  the  testator.  In 
this  case,  it  will  be  observed,  that  as  independently  of  the 
charge  of  legacies  upon  the  person  entitled  under  the  Exe- 
cutory limitation,  that  limitation  itself  was  expressed  to  take 
effect  on  the  decease  of  the  person,  in  the  event  of  whose 

O)  3  B.  &  Aid.  546. 
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death  without  issue,  the  property  was  given  over,  less 
doubt  could  be  entertained  of  the  character  etf  the  failure  of 
issue  intended  by  the  testator.  As,  however,  the  eventual 
charge  of  legacies  was  urged  at  the  bar,  in  favor  of  the 
construction  adopted  by  the  Court,  and  referred  to  by  the 
judges,  without  any  exception  being  taken  by  them  to  the 
force  attached  to  it  in  Doe  v.  Webber,  the  latter  case  may 
not  improperly  be  considered  as  confirmed  by  the  adjudi- 
cation in  Doe  v.  Frost. 

In  these  two  cases,  it  happened,  that  the  sum  of  money  Not  necessary 
to  be  paid  by  the  devisee-over,  was  charged  in  favor  of  the  be  made  bi^ 
nominee,  legatee,  or  executor,  of  the  first  devisee.     It  {jU^or  m? 
should  seem,  however,  that  this  doctrine  does  not  depend  namin««  °r. 

representative. 

upon  any  such  connexion  between  the  person  in  whose  favor 
the  charge  is  made,  and  the  first  taker ;  for  it  proceeds  on 
the  simple  ground  of  a  personal  provision  being  intended,  (n) 
The  writer  remembers  a  case,  where  the  testator  devised  Lis 
lands  to  G.  M.  in  fee,  charged  with  legacies ;  and  in  case  the 
devisee  should  depart  this  life  without  leaving  any  issue 
lawfully  begotten,  then  the  testator  devised  the  property  to 
W.  W.  in  fee,  "  but  subject  and  liable  with  the  further  pay- 
ment of  the  sum  of  800/.,  as  thereinafter  mentioned."  The 
testator  then  proceeded  to  bequeath  various  other  legacies  to 
that  amount,  and  directed  them  to  be  paid  to  the  legatees, 
"within  two  years  after  the  decease  of  the  said  G.  M."  The 
opinion  of  an  eminent  conveyancer  upon  this  devise  was, 
that  by  force  of  the  gift  of  the  800/.,  to  be  paid  within  two 
years  after  the  decease  of  G.  3dL,  he  took  an  estate  in  fee, 
subject  to  an  Executory  devise-over,  in  the  event  of  his 
death  without  leaving  issue  living  at  that  time. 

It  must  be  further  noted,  in  reference  to  the  eases  of  Nor  that  the 
Doe  v.  Webber,  and  Doe  v.  Frost,  that  the  feet  of  the  sums  immediately  on 
charged  not  being  necessarily  raisable  immediately  after  the  ^nTeaSuHn 

possession* 
(»)  An  inference  of  this  kind  may       Rolfe,  B., in  Doe  d.  Todd  t.  Du*$buryt 
be  drawn  from   Howston  v.  Ives,  2      8  M.  &  W.  51 4,  stated  and  observed 
Eden,  216.     Sed  tide,  observations  of      upon,  infra,  pp.  207,  208. 
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Executory  limitation  vesting  in  possession,  but,  possibly,  at  a 
much  remoter  period,  does  not  diminish  the  force  of  the 
charge,  as  restricting  a  dying  without  issue  to  a  failure  of 
issue  at  the  death.  For  it  is  evident,  that  in  the  former  case, 
under  the  will  of  M.  H.,  the  first  taker,  (and  to  whom  the 
power  of  appointing  the  sum  of  1000/.  was  given)  the  sum 
might  not  have  been  directed  to  be  raised  until  the  death  of 
a  person  or  persons  in  esse,  or  other  period  not  too  remote  ; 
and  in  the  latter  case,  the  payment  of  the  legacies  which 
W.  F.  was  empowered  to  leave  to  the  younger  members  of 
the  family,  might  have  been  also  postponed  for  a  period 
within  the  allowed  limits.  Nor,  perhaps,  ought  this  possible 
postponement  of  the  payment  of  the  sum  charged,  to  be  al- 
lowed any  weight,  if  it  be  remembered,  that  it  is  equally 
open  to  the  person  in  whom  the  power  of  appointment  (or 
distribution  or  selection)  is  vested,  to  direct  an  immediate 
payment ;  and  that  the  probability,  or,  even,  possibility,  of 
such  immediate  payment  must  be  considered  to  have  been 
in  the  mind  of  the  author  of  the  gift,  and  to  be,  therefore, 
of  equal  force,  as  an  evidence  of  his  intention,  with  a  direc- 
tion for  immediate  payment 
Case  of  n*nk  Three  cases  remain  to  be  noticed,  upon  the  doctrine  we 
have  been  considering,  which  may  seem  to  lay  it  under  very 
important  restrictions.  The  first  is  that  of  Dunk  v.  Fen- 
tier,  (o)  where  a  testator  gave  the  income  of  his  real  and 
personal  estate,  to  his  daughter  for  life,  and  at  her  decease, 
he  gave  unto  her  heirs,  all  his  real  and  personal  estate,  to  be 
equally  divided  among  them,  as  tenants  in  common ;  should 
his  daughter  have  but  one  child,  such  child  was  to  take  the 
whole ;  but  if  his  daughter  should  die  without  issue,  then, 
at  her  decease,  the  testator  bequeathed  several  legacies  to 
various  persons,  and  proceeded  to  dispose  of  his  real  and 
personal  estate  thus :— - -"  At  my  daughter's  decease  without 
issue,  all  my  goods  and  effects  of  every  kind  shall  be  sold, 
and  the  said  legacies  paid,  and  a  sum  sufficient  to  produce 

(o)  '2  Ross.  &  My.  557. 
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150/.  per  annum  invested;  the  interest  to  be  paid  to  my 

said  son-in-law  for  life :  at  my  daughter's  decease  without 

issue,  all  my  real  estates  shall  be  sold,  unless  their  rents 

produce  a  sum  equal  to  the  interest  of  the  money  they 

would  fetch,  in  which  case  they  shall  not  be  sold  until 

after  the  decease  of  my  brothers  or  sisters  as  hereinafter 

stated ;  all  the  residue  of  my  personal  estate,  including  that 

which  arises  from  my  real  estates,  should  they  be  sold  at 

my  daughter's  decease,  shall  be  invested,  and  the  produce 

be  divided  into  four  parts.     Should  my  real  estates  remain 

unsold,  then  the  interest  arising  from  the  personal  estate, 

and  all  the  rents  of  the  real  estate,  shall  be  divided  into 

four  parts;  and  in  either  case,  I  give  one-fourth  to  my 

brother,  and  one-fourth  to  each  of  my  two  sisters,  to  be 

paid  to  my  said  brother  and  sisters  for  life ;  and  at  the 

decease  of  either  of  them,  such  three  parts  shall  be  equally 

divided  between  the  survivors  and  survivor  for  life.''     The 

testator  then  disposed  of  the  remaining  one-fourth,  and  also 

of  the  other  three-fourths,  and  the  capital  producing  the 

annuity,  after  the  determination  of  the  prior  interests.   The 

testator's  daughter  died  without  issue.     It  was  held,  that 

the  daughter  took  an  estate-tail  in  the  freehold  estates, 

with  remainder  to  the  trustees  in  trust  to  sell,  and  that  she 

took  the  absolute  interest  in  the  personalty,  and  that  the 

realty  and  personalty  were  to  contribute  equally  to  the  pay 

ment  of  the  legacies  and  annuity.     This  decision  has  been  Obserrations 

so  justly  and  cogently  observed  upon  by  the  learned  author  of  jl^^.      T* 

a  treatise  on  the  construction  of  the  class  of  limitations  under 

consideration,  that  no  better  commentary  will  be  attempted 

in  this  place.     "  The  gifts  over,*   observes  Mr.  Prior,  (p) 

"were  all  dependent  upon  the   event  of  the   daughter 

dying  without  issue ;  the  gifts  of  the  real  estate,  and  of  the 

legacies  and  annuity,  so  far  as  they  were  charged  upon  the 

realty,  were  in  any  case  valid :  for  if  the  failure  of  issue,  on 

which  they  depended,  was  indefinite,  they  would  take  effect 

by  way  of  remainder,  after  an  estate-tail  in  the  daughter : 

(p)  On  "  Issue,0  p.  79. 
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if  the  failure  of  issue  referred  to  was  such  as  would  take 
place  at  a  limited  period,  they  would  enure  by  way  of 
Executory  devise.  The  validity,  however,  of  the  gift  of  the 
personalty,  and  of  the  legacies  and  annuity,  as  far  as  they 
were  charged  upon  it,  depended  entirely  upon  the  construc- 
tion to  be  given  to  the  expression*  '  dying  without  issue :' 
if  an  indefinite  failure  of  issue  were  referred  to,  the  gift 
must,  in  every  event,  be  void ;  if  a  limited  failure,  it  would  be 
good.  The  decision,  therefore,  that  the  daughter  took  an 
estate-tail  with  remainders,  in  the  real  estate,  that  the  gift- 
over  of  the  carpus  of  the  personalty  was  void,  but  that  the 
legacies  and  annuity  were  well  charged,  not  only  on  the 
realty,  but  also  on  the  personalty,  is  necessarily  a  decision, 
that  in  the  gifts  of  the  real,  and  of  the  corpus  of  the  personal, 
estate,  an  indefinite  failure  of  issue  was  referred  to,  but  that 
the  legacies  and  annuity  were  made  to  depend  on  a  failure 
of  issue  at  the  daughter's  death.  There  is  some  difficulty 
in  making  out  the  ground  on  which  this  double  meaning 
was  attributed  to  the  'dying  without  issue.'  The  first 
gift  is  of  the  legacies,  and  there  the  expression  is, '  if  she 
shall  die  without  issue,  then  at  her  decease  I  give  the  lega- 
cies ;'  this,  according  to  the  cases  before  cited,  was  sufficient 
to  restrict  the  failure  of  issue  to  the  time  of  her  death.  The 
next  limitation  is,  '  at  my  daughter's  decease  without  issue, 
my  goods  and  effects  are  to  be  sold,  the  said  legacies  paid, 
and  a  sum  sufficient  to  produce  an  annuity  invested.'  The 
words,  'at  my  daughter's  decease  without  issue,'  would, 
probably,  by  themselves,  mean,  upon  failure  of  her  issue  at 
any  time,  as  they  are  only  another  form  of  the  expression, 
'  when  she  shall  die  without  issue ;'  but  the  direction,  that 
the  said  legacies  were  then  to  be  paid,  which  were  before 
given  at  the  daughter's  decease,  shows,  that  the  testator  was 
in  this  case  also  referring  to  the  death  of  his  daughter,  as  the 
time  when  the  issue  was  to  fail.  The  expression  in  the  next 
sentence  is  the  same, — '  at  my  daughter's  decease  without 
issue,  the  real  estates  to  be  sold.'  As  this  before  referred 
to  a  failure  of  issue  at  the  daughter's  death,  there  is  no 
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reason  why  it  should  not  have  the  same  meaning  here; 
besides,  the  testator  afterwards  refers  to  the  real  estates 
being  sold  '  at  his  daughter'*  death,'  and  in  the  same  sen* 
tence  as  this  expression,  he  gives  his  personal  estate  and  the 
produce  of  his  real  estate.  It  would  seem,  therefore,  that 
as  in  the  gift  of  the  legacies,  the  testator  refers  to  a  failure 
of  issue  at  the  daughter's  death,  he  does  so  equally  in  the 
latter  clauses  of  the  will ;  and  the  proper  decision  would 
appear  to  have  been,  that  the  daughter  took  the  real  and 
personal  estate  absolutely,  subject  to  an  Executory  devise- 
over,  on  her  dying  without  issue  at  the  time  of  her  death." 

These  observations,  it  will  be  perceived,  more  imme- 
diately refer  to  the  effect  of  the  expression,  "  after  the 
decease,"  or  the  like,  introduced  into  gifts  on  a  failure  of 
issue;  a  subject  which  will  be  presently  noticed.  But 
they  fully  prove,  that  the  case  is  open  to  question,  so  far 
as  it  may  effect  the  doctrine  of  a  restricted  failure,  grounded 
on  a  charge  of  money ;  for,  the  more  extravagant  the  de- 
cision as  to  the  former  point,  the  less  weight  can  it  possess 
upon  the  latter.  But  the  most  important  circumstance  is, 
that  the  effect  of  the  charge  of  money  was  not  even  pre- 
sented to  the  notice  of  the  Court,  and  does  not,  therefore, 
appear  to  have  at  all  attracted  its  attention. 

The  next  case  calling  for  special  notice  is  that  of  Doe  d.  Cue  of  Doe  d. 

&  r  Cape  t.  Walker. 

Cape  v.  Walker,  (q)  recently  referred  to,  (r)  where  a  testator, 
having  bequeathed  legacies  to  his  son  and  daughter  by 
a  second  marriage,  and  his  granddaughter,  M.,  the  child  of 
his  second  son  by  the  first  marriage,  devised  as  follows  :— 
"  In  case  it  should  happen  that  my  son  W."  (who  was  the 
eldest,  but  to  whom  no  express  devise  was  made,)  "  should 
depart  this  life,  and  leaving  no  heirs  lawfully  begotten,  and 
that  my  freehold  messuage  and  tenement  situate,  &c, 
should  fall  by  descent  unto  my  granddaughter,  M.,  and  she 
inherit  and  possess  the  same,  then  I  order  and  direct,  and 

(q)  2  Scott,  N.  S.  317.  (r)  Vide  supra,  p.  183. 
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my  will  is,  that  my  granddaughter,  M.,  shall  pay  or  cause  to 
be  paid,  out  of  my  freehold  messuage  aforesaid,  the  sum  of 
400&  of  lawful  money,  viz.,  200£  to  my  son,  J.,  and  200A 
unto  my  daughter,  G. ;  the  same  to  be  paid  within  twelve 
months  after  she,  my  granddaughter,  Af.,  comes  into  possession 
of  the  said  estate ,-"  with  a  power  for  the  two  legatees  to 
enter  and  sell  the  devised  property,  in  case  of  default  in 
payment  of  the  sums  given  to  them,  at  the  time  appointed. 
W.  having  died  without  issue,  the  property  was  claimed  by 
the  coheiresses  of  M.,  against  a  devisee  under  the  will  of  W. 
The  Court  of  C.  B.,  as  has  been  already  stated,  held,  (to 
reverse  the  order  in  which  its  opinions  were  declared)  that 
as  the  estate  would  have  descended  upon  M.,  but  for  the 
devise  made  by  W.  in  his  lifetime,  the  reasonable  construe* 
tion  of  the  testator's  dispositions  was,  that  he  intended  to 
direct,  that  if  his  heir-at-law  should  not  exercise  his  power 
of  disposing  of  the  estate,  in  consequence  of  which  the 
estate  should  descend,  in  the  proper  sense  of  the  word,  to 
M.,  she  should  out  of  the  estate  pay  certain  legacies ;  and 
that,  therefore,  there  was  no  gift  to  M.,  in  any  event  This 
obviously,  rendered  it  unnecessary,  expressly  to  determine, 
whether,  had  there  been  a  devise  to  M.  in  the  words  of  the 
will,  the  heir  would  have  taken  an  estate-tail,  by  reason  of 
the  failure  of  issue  expressed  being  indefinite,  or  not  But 
the  Court  observed,  that  it  appeared  to  be  the  necessary 
construction  of  the  words  of  the  devise,  "  that  if  my  son  W. 
should  depart  this  life,  &c,"  that  those  words  pointed  to  an 
indefinite  failure  of  issue  of  his  son,  from  which  an  estate- 
Observations  ^l  might  be  implied.  Now,  it  will  be  observed,  that  the 
cSi  D°wdktr  e^ect  °f  tke  op™011  entertained  by  the  Court  upon  the 
point  as  to  the  existence  of  an  express  gift  to  the  grand- 
daughter, rendered  it  perfectly  immaterial  to  those  who 
claimed  under  her,  whether  the  failure  of  issue  of  the  son 
contemplated  by  the  testator,  was  indefinite,  or  not;  for 
even  if  it  were  deemed  to  be  confined  to  the  son's  death, 
still,  as  there  was  no  gift  to  the  granddaughter,  the  happen- 
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ing  of  the  event  would  not  give  her,  or  those  claiming  under 
her,  iiny  title.  Ami,  further,  it  is  to  he  remarked,  that  the 
construction  of  the  heir  talcing  an  estate-tail,  with  remainder 
in  fee  to  the  granddaughter,  was  the  only  one  pressed  upon 
the  consideration  of  the  Court,  although  that,  of  the  son 
taking  a  fee,  with  an  Executory  devise-over  in  case  of  failure 
of  issue  at  his  death,  was  slightly  mentioned,  and  was  also 
marked  for  argument.  And,  moreover,  there  was  reason 
and  policy  in  abstaining  to  insist  upon  the  latter  of  the 
constructions ;  for,  of  the  two,  that,  which  went  to  limit  and 
modify  the  estate  of  the  heir  (itself  not  arising  by  express 
gift)  in  general  accordance  with  the  contingency  expressed, 
and  to  give  effect  to  the  intended  direction,  with  respect  to 
the  granddaughter,  upon  the  happening  of  that  contingency, 
as  upon  the  natural  determination  of  the  estate  of  the  heir, 
was  preferable  to  one,  which  implies  a  forcible  interruption 
of  an  estate  in  fee,  and  which,  on  that  account,  seems  to 
demand  more  form  and  explicitness  in  the  expressions  on 
which  it  is  grounded. 

The  other  case,  alluded  to,  is  that  of  Doe  d.  Todd  v.  Cwoofz 
Due&bury,{s)  where  a  testatrix  devised  real  and  leasehold  j™ 
estates,  to  T.  D.  for  fife,  and  after  his  decease,  unto  all  and 
every  his  child  and  children,  his,  her,  or  their  heirs,  execu- 
tors, administrators,  or  assigns,  equally  to  be  divided  between 
them,  if  more  than  one  ;  but  in  case  T.  D.  should  happen 
to  die  without  leaving  lawful  issue,  then,  to  It.  T.,  C.  IX, 
and  M.  IX,  their  heirs,  executors,  administrators,  and  assigns, 
as  tenants  in  common,  charged  nevertheless  with  the  pay- 
ment of  the  legacy  or  sum  of  10(10/.,  which  the  testator 
thereby,  in  that  case,  bequeathed  to  E.  H. ;  the  same  to  bo 
paid  to  her  at  the  end  of  twelve  calendar  monihs,  next  after 
the  said  R.  T.,  C.  P.,  and  M.  IX,  their  heirs,  executors, 
administrators,  or  assigns,  should  come  into  the  possession 
of  the  devised  property.     All  the  children  of  T.  D.  died  in 

(»)  8  M.  &  W.  514, 
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his  lifetime,  and  he  afterwards  suffered  a  recovery  to  the  use 
of  himself  in  fee,  and  devised  the  property  by  his  wilL 
Two-third  parts  of  the  property  being  claimed  by  one  of 
the  ulterior  devisees,  in  her  own  right,  and  also  in  right  of 
another,  whose  heiress  she  was,  against  the  person  claiming 
under  the  will  of  T.  D., — it  was  argued,  that  the  contin- 
gency, on  which  the  limitation-over  depended,  was  not  too 
remote  for  an  Executory  devise,  for  that  the  charge  of  1000& 
in  favor  of  E.  H.,  indicating  a  benefit  to  a  person  then 
living,  and  to  be  realised  within  twelve  months  after  the 
event,  showed  that  the  testatrix  contemplated  a  proximate 
event  It  was,  however,  further  contended,  that,  under  the 
gift-over,  the  children  of  T.  D.  took  estates-tail,  with  a  vested 
remainder  to  the  ulterior  devisees ;  in  which  case,  the  re- 
covery of  T.  D.  was  equally  inoperative.  On  the  other  hand, 
it  was  insisted,  that  the  gift-over  to  R.  T.,  C.  D.,  and  M.  D., 
was  clearly  too  remote  to  be  valid  as  an  Executory  devise ; 
the  words,  "  die  without  leaving  issue,"  having  never,  in 
relation  to  freeholds,  been  held,  per  se,  to  refer  to  issue 
living  at  the  death.  The  other  construction  urged  was  also 
opposed,  as  untenable.  It  was  held  by  the  Court  of  Exche- 
quer, that  the  gift-over,  by  way  of  Executory  devise,  was 
void  as  being  too  remote.  In  reference  to  the  argument, 
that  the  charge  of  the  legacy  was  sufficient  to  cut  down  and 
narrow  the  ordinary  construction  of,  "  dying  without  leaving 
issue,"  Rolfe,  B.,  (who  delivered  the  judgment  of  the  Court,) 
made  the  following  observations : — "  The  chaige,  it  is 
said,  is  not  a  charge  in  favor  of  E.  H.  and  her  executor  or 
administrator,  but  a  gift  personal  to  her,  not  payable  unless 
she  should  be  herself  alive  to  receive  it,  and,  therefore,  it  is 
contended,  the  failure  of  issue  contemplated  must  have  been 
a  proximate,  not  a  remote,  event ;  a  failure  of  issue  at  the 
death  of  T.  D.,  not  an  indefinite  failure  of  issue  at  some 
distant  time.  But  we  are  of  opinion,  that  the  foundation  on 
which  this  argument  rests,  wholly  fails,  inasmuch  as  there 
is  nothing  whatever  to  justify  the  inference,  that  the  gift 
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was  intended  to  be  personal  to  E.  H.,  and  dependent  on  her 
being  alive  to  receive  it,  when  payable.  A  legacy  to  A.,  is 
the  same  thing  as  a  legacy,  to  him  his  executors  and  adminis- 
trators, and  will  be  payable  to  them,  whether  they  are  named 
or  not,  unless  there  is  something  in  the  will,  to  point  to  a 
different  construction.  There  is  nothing  of  the  sort  in  this 
will,  for  the  mere  circumstance,  of  the  gift  being  a  gift  to 
take  effect  after  a  failure  of  issue,  clearly  can  have  no  such 
effect  That  is  a  circumstance  always  occurring  in  the  very 
common  case  of  a  devise  to  sons  in  tail,  and  on  failure  of 
their  issue,  over  to  collateral  relations,  subject  in  such  case, 
to  pecuniary  charges  in  favor  of  daughters.  In  such  a  case, 
the  daughters  may  not  be  alive  to  take  the  benefit,  but  no 
one  ever  suggested  it  as  a  reason  for  construing  the  gift  as 
personal  to  them,  that  it  was  made  to  take  effect  after  a 
general  failure  of  the  issue  of  the  sons.  It  would  certainly 
go  to  the  executors  or  administrators  of  the  daughter,  whe- 
ther expressly  named  or  not  The  present  case,  therefore, 
is  clearly  distinguishable  from  that  of  Doe  d.  Smith  v.  Webber, 
on  which  the  plaintiff  placed  so  much  reliance ;  for  there, 
the  party  for  whose  benefit,  or  for  the  benefit  of  whose  im- 
mediate nominee,  the  charge  was  to  take  effect,  was  herself 
the  party,  the  failure  of  whose  issue  was  in  question,  and 
the  Court,  on  the  whole  context  of  the  will,  felt  itself  war- 
ranted in  concluding,  that  the  charge,  which  certainly  was 
not  to  arise  till  after  the  failure  of  issue  in  question,  was  to 
arise  (if  at  all)  immediately  on  the  death  of  the  tenant  for 
life ;  and  the  consequence  necessarily  was,  that  the  failure 
of  issue  contemplated  by  the  testator,  was  a  failure  of  issue 
at  the  death  of  the  tenant  for  life."  The  Court  was,  therefore, 
of  opinion,  that  the  gift-over  was  void  as  being  to  take  effect 
after  an  indefinite  failure  of  issue ;  and  also  gave  judgment 
for  the  defendant  on  the  other  point  raised. 

Now,  if  it  may  be  allowed  to  canvass  the  grounds  on  Obserratkms 
which  the  conclusion  of  the  Court,  upon  the  effect  of  the  n^ ^*  d# 
charge  of  the  legacy,  is  reported  to  have  been  rested,  it  -D""*"**. 
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should  seem,  that  their  sufficiency  is  open  to  very  grave 
objection.  In  the  first  place,  it  is  never  supposed,  that,  when 
a  testator  directs  a  sum  of  money  to  be  paid  by  a  person 
taking  in  the  event  of  a  failure  of  issue,  he  intends  that,  as 
necessarily  a  personal  provision  for  the  object  of  it,  or,  as  it 
was  said,  "  dependent  on  that  object  being  alive  to  receive 
it,  when  payable19:  primarily,  doubtless,  the  charge  is  so 
intended.  It  is  not  a  question  of  actual  fact,  as  to  whether 
the  legatee  survives  the  specified  event;  but  of presumption 
of  intention,  going  to  negative  another  construction,  like* 
wise  proceeding  on  presumption.  The  argument,  therefore, 
that  the  absence  of  words  of  representation  does  not  neces- 
sarily imply  a  positive  payment  to  the  individual  named,  is 
of  litde  weight,  because  a  contrary  argument  is  not  neces- 
sary to  support  the  construction  contended  for,  viz.,  that  of 
a  restricted  failure  of  issue.  For  the  same  reasons,  the  in- 
stance of  a  charge  of  a  sum  of  money  after  an  express  estate- 
tail,  is  not  apposite :  no  presumption  is  admissible ;  and  no 
opposing  one  is  to  be  rebutted :  the  charge  is  postponed 
to  an  express  estate-tail ;  and  it  will,  doubtless,  take  effect, 
although  the  object  of  it  die  before  the  determination  of  the 
entail,  and  although  there  be  no  words  of  representation. 
Nor  is  it  a  legitimate  consequence  of  the  argument,  that  in 
a  case  of  doubtful  construction,  an  inference  is  derivable 
from  the  circumstance  of  a  pecuniary  benefit  being  intended 
for  an  individual,  that  when  an  express  estate-tail  is  given, 
with  a  charge  of  a  sum  of  money  on  its  determination,  such 
charge  must  be  held  to  be  dependent  on  the  object  of  it 
living  to  the  period  of  its  taking  effect ;  because  no  such 
necessity  exists,  or  is  contended  for,  in  the  former  case. 
Nor  is  it  easy  to  understand  the  distinction,  between  a  charge 
in  favor  of  the  person,  the  failure  of  whose  issue  is  in  ques- 
tion, and  a  similar  direction  for  payment  of  a  sum  of  money 
to  a  stranger ;  when  it  is  remembered,  that  the  hypothesis 
assumes  the  previous  death  of  the  object  of  the  legacy,  (t) 

(0  Vide  supra,  p.  199. 
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Moreover,  in  Doe  v.  Webber,  (alluded  to  by  the  Court  of 
Exchequer,)  it  has  before  been  seen,  the  legacy  was  in  favor 
of  any  person  who  should  be  appointed  by  the  will  of  the 
first  devisee;  and  such  appointee  might  not  have  been 
"  immediate,"  within  the  terms  of  Mr.  Baron  Rolfes  refer- 
ence to  that  case. 

But  it  deserves  very  serious  consideration,  whether  Doe 
(L  Todd  v*  Dueebury  can  be  admitted  as  a  case  of  very  great 
authority  upon  the  point  under  consideration ;  as  it  seems 
to  be  opposed  to  that  numerous  class  of  cases,  which  have 
established  the  general  rule,  that  words  importing  a  failure 
of  issue  following  an  express  limitation  to  children,  whether 
in  fee  or  in  tail,  are  to  be  construed  as  referring  to  the 
objects  of  the  preceding  gift,  viz.,  children,  simply,  and  not 
to  issue,  generally,  (u)  Certain  it  is,  that  that  rule  has 
been  frequently  applied  to  limitations,  "  on  all  fours  "  with 
those  in  the  case  in  question  ;  (t?)  and  it  is  unaccountable 
that  it  should  have  apparently  escaped  all  notice  in  reference 
to  that  case.  Perhaps,  however,  a  reason  is  to  be  found  in 
the  probable  circumstance,  that  the  construction,  alluded  to, 
would  not  have  served  either  of  the  litigating  parties  in 
Doe  v.  Duesbury;  for,  under  it,  the  property  would  belong 
to  the  heirs-at-law  of  the  several  deceased  children ;  which 
character  could  not  have  been  filled  by  the  parent;  the 
deaths  of  the  children  having  taken  place  prior  to  the  com- 
mencement of  the  operation  of  the  new  law  of  inherit- 
ance. The  only  question  which  might  have  been  raised  in 
reference  to  this  construction,  is,  whether  the  word,  "  leav- 
ing," did  not  refer  to  a  failure  of  the  objects  of  the  preceding 
gift  at  the  death  of  the  tenant  for  life;  a  doctrine  which  is 
supported  by  the  extra-judicial  opinion  of  Lord  Cottenham, 
in  the  case  of  Tarbuck  v.  Tarbuck;  (w)  and  which,  if  sua- 

(«)  See  these  cases  stated,  2  Jarm.  416,  Goodright  v.  Dunham,   Dougl. 

Wills,  372,  et  teq.    And  vide  infra.  264,  and  Tarbuck  t.  TartmcK  i*fra. 

(v)  Exffr.tbe  gifts  in  the  cases  of  (w)  Stated  2  Jarm.  Wills,  375, 
Malcolm  t.  Taylor,  2  Russ.  &  My. 
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tainable,  would  have  established  the  title  of  the  person  claim- 
ing under  the  limitation-over,  in  Doe  v.  Duesbury ;  all  the 
children,  in  that  case,  having  died  before  their  parent,  the 
tenant  for  life. 

It  remains  to  be  seen,  whether  the  decision  here  noticed, 
will  be  treated  as  having  set  aside  the  general  rule  alluded 
to :  if  not,  the  opinion  of  the  Court,  upon  the  point  as  to  the 
effect  of  the  charge  of  a  sum  of  money  upon  words  import- 
ing a  failure  of  issue,  cannot  be  entitled  to  the  ordinary 
weight  of  an  express  authority.  It  may  be  observed,  how- 
ever, that  the  Court  only  adjudicated  upon  the  propositions 
made  by  the  plaintiff  in  the  case  in  question,  who  must 
have  succeeded  upon  the  strength  of  his  own  title,  and 
between  whom  and  the  defendant,  no  advantage  could 
be  taken  of  the  rule  referred  to,  nor  its  applicability  main- 
tained ;  except  upon  the  doubtful  effect  of  the  word,  "  leav- 
ing," above  mentioned. 
Charge  of  Having  endeavoured  to  place  in  its  true  light,  the  effect  of 

importance  in  the  decisions  in  the  cases  of  Dunk  v.  Fenner,  Doe  d.  Cape  v. 
SfSteon^ilure  Walker,  and  Doe  d.  Todd  v.  Duesbury,  upon  the  doctrine 
of  issue,  when    0f  construction,  at  present  under  consideration,   it  must 

effect  of  con-  L 

struction  of  a  remain  for  time  to  show,  the  exact  extent  to  which  they 
^toraise"!^"  wiH  ^  deemed  to  have  put  limits  upon  that  doctrine,  or 

how  far  they  may  have  circumscribed  the  range  of  its 
operation.  One  general  observation  may,  however,  be 
made  with  respect  to  them,  to  the  effect,  that  the  circum- 
stance of  a  legacy  or  other  charge  of  a  sum  of  money,  in  the 
event  of  the  death  of  a  person  without  issue,  is  entitled  to  less 
influence  in  determining  the  extent  or  character  of  the  failure 
of  issue  contemplated,  where  the  construction  of  an  inde- 
finite failure  of  issue  would  have  the  effect  of  raising  an 
estate-tail  in  a  prior  taker,  (which,  of  course,  would  validate 
the  legacies  or  charges,  and  every  other  ulterior  disposition 
affecting  the  property,)  than  where  the  application  of  such 
a  construction  would  have  the  effect  of  rendering  the  money- 

376 ;  hut  see  the  observations  of  that  such  a  doctrine,  pp.  377,  378,  of  the 
learned  gentleman  in    reference    to      same  Treatise. 


estate,  tail. 
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charge,  and  every  other  gift,  void  for  remoteness,  as  not,  by 
the  rules  of  law,  abridging  or  enlarging  the  prior  estate  into 
an  estate-tail,  (x)  Of  the  former  character,  were  the  dis* 
positions  in  Dunk  v.  Fenner,  (as  to  the  real  estate)  and  Doe 
d.  Todd  v.  Duesbury;  and  as  to  Doe  d.  Cape  v.  Walker, 
there  was  not,  as  has  been  already  said,  any  express  or 
necessarily  implied  gift,  on  failure  of  issue  of  the  heir,  which 
would  be  either  assisted  or  invalidated  by  any  construction 
to  be  put  upon  the  words  importing  failure  of  issue :  had 
there  been  such  a  gift,  the  case  would  have  been  embraced  by 
the  observation  just  made,  and,  as  was  intimated  by  the 
Court,  an  estate-tail  would  have  been  raised,  by  implication, 
in  the  heir,  which  would  have  prevented  the  intended 
legacies  being  void  for  remoteness. 

In  conclusion  of  this  subject,  it  may  be  remarked,  that  the  Restricting 

,.i,/«  #.1  /•  /•  •      force  of  charge 

cases  in  which  the  effect  of  a  charge  of  a  sum  ot  money,  in  of  money, 

the  event  of  a  limitation  after  a  failure  of  issue  taking  effect,  f*^ *£%***- 

has  been  discussed,  are  confined  to  wills;  there  being,  so  "ffrt«y  dispo* 

far  as  the  writer's  knowledge  extends,  no  reported  decision 

upon  the  question,  as  applicable  to  similar  limitations  in 

deeds.     Nor  is  it  easy  to  predicate,  what  decision  would  be 

arrived  at  by  a  Court  of  law  upon  the  point,  should  it  ever 

call  for  judicial  notice.     On  the  one  hand,  the  superior  favor  Argument*  for 

shown  by  our  Courts  of  justice  to  the  smallest  manifestation  «tenfionof  the 

of  intention  in  a  testator,  the  general  inflexibility  observed  in  doctrine  *? 

.  J  instruments 

the  interpretation  of  instruments  inter  vivos,  and  the  par-  inter  Ww». 
tiality  of  the  law,  for  the  construction  of  an  indefinite,  as 
opposed  to  a  restricted,  failure  of  issue,  in  regard  to  rea* 
estate,  seem  to  point  to  a  confinement  of  the  doctrine  iti 
question  to  testamentary  limitations;  while,  at  the  same 
time,  the  arbitrary  character  of  the  rule  which  prefers  an 
indefinite  failure  of  issue  in  limitations  of  real  estate,  the 
unreasonableness  of  applying  it  where  a  clear  indication  of 
a  contrary  intention  exists,  and  the  perfect  applicability  of 

(«•)  2  Pow.  Dev.  by  Jirm.  57C.     Sed  vide,  ib.  583. 
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the  grounds  of  the  doctrine  under  consideration,  as  well  to 
limitations  in  deeds,  as  to  devises,  lead  to  the  conclusion, 
that  the  same  rule  would  be  abided  by  both  in  deeds  and 
wills. 
2.  Circum-  2.    Another   circumstance    which   has  been  allowed  to 

stance  of 

limitation  on  exercise  a  control  over  words,  indicating,  in  their  ordinary 
being  of  life-  legal  signification,  an  indefinite  failure  of  issue,  is  that  of 
estates  solely.    t^e  limitation-over,  after  a  dying  without  issue,  being  of  a 

life-estate,  or  life-estates,  only;  to  which  subject  a  distant 
allusion  has  before  been  made,  (y)  In  Roe  d.  Sheers  v.  Jef- 
fery,  (*)  a  testator  devised  the  premises  in  question  to  his 
wife  for  life ;  after  her  decease,  to  his  daughter  for  life ;  after 
her  decebse,  to  his  grandson  and  his  heirs  for  ever;  but  in 
case  his  said  grandson  should  depart  this  life  and  leave  no 
issue,  then  the  premises  should  be  and  return  to  the  three 
daughters  of  W.,  and  M.,  F.,  or  the  survivors  or  survivor  of 
them,  to  be  equally  divided  betwixt  them,  share  and  share 
alike.  The  question  was,  whether  the  grandson  took  an 
estate-tail,  or  an  estate  in  fee,  with  an  Executory  devise- 
over.  Lord  Kenyon,  on  delivering  the  judgment  of  the 
Court  of  B.  R.,  said,  that  on  looking  through  the  whole  of 
the  will,  the  Court  "had  no  doubt,  but  that  the  testator 
meant  the  dying  without  issue  to  be  confined  to  a  failure  of 
issue  at  the  death  of  the  first  taker ;  for  the  persons  to  whom 
the  property  was  given  over  were  then  in  existence,  and  life- 
estates  were  only  given  to  them :  and  it  was,  therefore,  held, 
that  the  limitation-over  took  effect  as  agood  Executory  devise* 
The  doctrine  proceeds  upon  this: — That  as  a  life-estate 
only  is  given  over,  the  failure  of  issue  intended  must  be  pre- 
sumed to  be  a  failure,  to  happen,  if  at  all,  within  the  com- 
pass of  that  life ;  and  that,  therefore,  as  no  other  period  for 
ascertaining  the  failure  can  be  fixed,  it  means  a  dying 
without  issue  living  at  the  death  of  the  first  taker.  In  the 
above   case   of  Doe  v.    Jefferys,  it  will  be    seen,  that  as 

(y)   Vide  titpra,  p.  195.  (*)  7T.R.  689. 
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there  were  no  words  of  limitation  annexed  to  the  gift  of  the 
three  daughters,  nor  any  other  words  which  could  have  the 
force  of  passing  the  fee  to  them,  they  took  life-estates  only ; 
and  this  circumstance  of  the  life-estates  being  only  implied 
in  law,  tends  to  give  greater  force  to  the  rule,  as  applied  to 
cases  where  they  are  expressly  limited ;  though  it  may  be 
questioned,  whether  it  gives  greater  force  to  the  argument. 
This  doctrine  is  also  sanctioned  by  the  case  of  Trafford  v. 
Boehm,  («)  where  A.  limited  10,000&,  on  failure  of  issue  of 
the  body  of  husband  and  wife,  to  B.  in  tail ;  and  it  was 
held,  that  the  limitation  to  R  was  void,  as  an  Executory 
devise,  being  too  remote ;  but  that  it  was  otherwise,  where 
the  limitations-over  were  for  life,  that  confining  it  to  a 
failure  of  issue  during  the  lives  in  being. 

But  the  doctrine,  that  where  there  is  a  limitation-over  for  But  doctrine 
life,  upon  the  death  of  a  person  to  whom  a  prior  gift  is  u2e«s  off^ J* 
made,  without  leaving  issue,  the  failure  of  issue  shall  be  con-  "]ie™T  £*** 
strued  to  refer  to  the  time  of  the  death  of  the  first  taker,  does 
not  obtain,  where  all  the  limitations-over  are  not  of  estates  for 
life  only,  (6)  This  was  adjudged  in  the  case  of  Doe  d.  Jones  v. 
Owens,  (c)  in  which  there  was  a  devise  for  life  with  remain- 
der in  fee,  in  the  event  of  the  death  of  a  prior  devisee  in  fee, 
without  issue ;  and  it  was  held,  that  the  failure  of  issue  * 
intended  was  a  general  failure,  and  that,  consequently,  the 


(a)  3  Atk.  449. 

(6)  The  ease  of  Doe  d.  Lyd*  v. 
Lyde,  1  T.  R.  593,  (1787.)  favors, 
indeed,  a  different  doctrine.  There, 
a  testator  bequeathed  a  term  to  G.  L. 
for  life,  and  after  his  decease,  to  M., 
his  wife,  for  life,  and  after  the  decease 
of  the  survivor,  to  the  children  of  O. 
L.,  share  and  share  alike,  and  if  G. 
L.  died  without  issue,  then  to  R.  L. 
for  life,  and  after  his  decease,  to  M., 
his  wife,  for  life,  and  after  the  decease 
of  the  survivor,  to  their  children,  in 
like  manner,  with  the  limitation  to  the 
children  of  G.  L,    The  limitations  to 


R.  L.  and  his  wife  were  adjudged 
good:  and  Bmlkr,  J.,  laid  great  stress 
upon  the  circumstance  of  the  limita- 
tion to  R.  L.  being  for  life  only,  as 
excluding  the  idea  of  an  indefinite 
failure  of  issue.  But  the  current  of 
subsequent  authority  is  clearly  op- 
posed to  this  notion ;  and  the  deci- 
sion in  Doe  v.  Lyde,  as  far  as  it  may 
support  such  a  doctrine,  must  be  con- 
sidered as  overruled ;  although  it  is  to 
be  observed,  that  the  case  furnishes 
other  grounds,  upon  which  to  rest  the 
decision. 
(c)  1  B.  &  Ad.  318. 
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first  taker  bad  an  estate-tail.  Bay  ley,  B.,  observed : — "  If 
life-estates  only  had  been  devised  over,  Roe  v.  Jeffery  might 
have  applied,  and  the  terms,  "  die  without  issue,"  might  have 
been  confined  to  a  failure  of  issue  at  Benjamin's  (the  prior 
devisee)  death."  In  Barlow  v.  Salter,  (d)  aim,  it  was  de- 
cided, that  the  mere  circumstance  of  the  first  of  the  limita- 
tions-over being  of  a  life-estate  only,  would  not,  of  itself, 
suffice  to  restrain  words  importing  a  general  failure  of  issue, 
to  mean  a  dying  without  issue  at  the  death.  Sir  JVm. 
Grant,  M.  R.,  in  the  latter  case,  thus  luminously  stated  the 
reasons  of  this  distinction,  and  the  general  nature  of  the 
doctrine : — "  When  nothing  but  a  life-interest  is  given  over, 
the  failure  of  issue  must  necessarily  be  intended  a  failure 
within  the  compass  of  that  life ;  but  where  the  entire  interest 
is  given  over,  the  mere  circumstance,  that  one  taker  is  con- 
fined to  a  life-interest,  furnishes  no  indication  of  an  intention 
to  make  the  whole  bequest  depend  upon  the  existence  of 
that  person,  at  the  time  when  the  event  happens,  on  which 
the  limitation-over  is  to  take  effect.  When  a  remainder  for 
life  has  been  limited  after  an  estate-tail,  it  never  was  aigued, 
that  an  estate-tail  could  not  really  be  meant  to  be  given, 
because  of  the  improbability  of  intending  a  personal  provi- 
•  sion  for  one  person,  after  an  indefinite  failure  of  issue  of 
another.  The  failure  may  happen  during  the  life :  and  that 
chance  is  what  is  given  to  the  remainder-man  for  life.  So 
here,  if  Catherine  (the  devisee-over  for  life)  shall  be  living 
when  the  issue  fails,  she  will  take  a  life-interest,  but  the 
bequest-over  is  still  to  take  place,  when  the  failure  of  issue 
shall  happen,  whether  Catherine  shall  be  then  living,  or 
not" 
Rule  proceeds  This  rule,  it  will  be  observed,  like  that  relating  to  a  charge 
tion  of  fatten-  of  a  sum  of  money  on  failure  of  issue,  is  grounded  entirely 
**on*  upon  the  presumed  intention  of  the  author  of  the  gift,  and 

not  upon  any  intrinsic  force  of  the  Executory  limitation 

(d)  17  Yes.  48?.     And  see  Destvuches  v.  Walker,  2  Eden,  261. 
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itself;  which,  as  being  subsequent  to  the  words  describing 
the  failure  and  determining  the  previous  estate,  cannot  have 
any  direct  operation  upon  them.  As  an  index  to  intention, 
the  limitation  of  a  life-estate  after  a  dying  without  issue  may, 
perhaps,  be  considered  superior  to  a  charge  of  a  sum  of 
money.  (*)  Such  a  limitation  seems  more  clearly  to  refer  to 
a  proximate  event ;  and  it  necessarily  implies  a  personal 
provision,  since  the  decease  of  the  object  of  it,  before  the 
happening  of  the  event  on  which  it  depends,  prevents  it  from 
ever  taking  effect* 

At  the  same  time,  it  would  not  seem,  that  our  Courts  of  Courts  seem 
Justice  are  at  all  disposed,  to  extend  the  doctrine ;  if  .they  extendfw^to 
may  not  even  be  said,  to  evince  a  desire,  to  qualify  and  im-  the  d**"1*. 
pose  limits  upon  it  The  cases  of  Doe  v.  Owens,  and  Barlow 
v.  Salter,  afford  evidence  of  the  former  disposition ;  and  the 
latter  may  be  inferred  from  the  general  tone  of  the  observa- 
tions of  Sir    Wm.  Grant,  above  cited,  and  the  remark  of 
Lord  Denman,  in  a  recent  case,  (J)  that  the  decision  in  "Roe 
d.  Sheers  v.  Jeffery,  if  supportable  at  all,  can  only  be  so  on 
the  ground  of  the  devise-over  being  of  life-estates." 

Of  a  similar  character,  also,  is  the  decision  in  the  recent 
case  of  Simmons  v.  Simmons,  (g)  where  there  was  a  gift  of 
real  and  personal  estate,  to  the  testator's  daughter,  A.,  for 


(e)  It  is  true,  a  learned  writer  has 
remarked, — "That  the  mere  circum- 
stance of  the  subsequent  estates  being 
for  life  only,  should  be  made  a  ground 
for  varying  the  construction,  is  certainly 
extraordinary,  since  it  is  every  day's 
practice,  to  limit  an  estate  for  life  in 
remainder  after  an  estate-tail,  which 
involves  precisely  the  absurdity,  which 
is  here  supposed  to  flow  from  the  con- 
struction of  an  indefinite  failure  of 
issue."  See  2  Pow.  Dev.  by  J  arm. 
578.  But,  as  has  been  before  (supra, 
p.  206)  observed,  in  reference  to  a 
charge  of  money,  the  argument,  that 
gifts  which  are  said  to  give  rise  to  a 


restricted  construction  may  be  limited 
after  an  express  estate-tail,  when  they 
can  be  attended  by  no  such  effect, 
seems  to  imply  a  disregard  of  the  es- 
sential character  of  the  question  under 
consideration,  which  is,  whether  the 
expressions  or  circumstances  do  not 
give  rise  to  a  presumption,  sufficiently 
strong  to  rebut  a  construction  itself 
grounded  on  presumption,  although 
supported  by  antecedent  inclination  of 
law. 

(/)  Dot  d.  Cadogan  v.  Ewart,  7 
Ad.  &  Ell.  660. 

(y)  8  Sim.  2*2. 
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Whether  the 
effect  of  the 
construction 
is  to  restrain 
failure  of  issue 
to  death  of  an- 
cestor, or  of 
parties  taking 
under  Ihnita- 
tion-rOTer. 


life;  and  &t  her  decease,  she  to  be  at  liberty  to  will  the 
same  to  her  issue  ;  but  in  case  of  her  dying  without  issue* 
to  the  testator's  brother  and  sister,  for  their  lives ;  in  the 
event  of  the  brother's  death,  prior  to  the  death  of  the 
daughter,  to  the  children  of  the  brother.  It  was  held,  that 
A.,  took  an  estate-tail  in  the  realty,  and  the  absolute  interest 
in  the  personalty.  Here,  it  will  be  observed,  that,  except  in 
the  particular  contingency  of  the  brother  dying  before  the 
daughter,  life-interests  only  were  limited-over. 

The  observations  of  Lord  Brougham,  also,  in  the  recent 
case  of  Lepine  v.  Ferrard,  (h)  show,  that  his  lordship's  in- 
clination was  by  no  means  favorable  to  the  presumption  of  a 
restricted  failure,  from  the  limited  extent  of  the  gifts-over ; 
although  it  is  to  be  remarked,  that  those  observations  were 
entirely  extra-judicial,  as  there  was  a  gift-over  of  the  carpus 
of  the  fund  in  question. 

It  does  not  seem  to  be  clearly  settled,  in  regrad  to  these 
cases  of  restrictive  construction  of  words,  importing  a  failure 
of  issue,  on  the  ground  of  the  limited  extent  of  the  ulterior 
interests,  whether  the  default  is  to  be  considered  as  confined 
to  the  death  of  the  person  whose  issue  it  to  fail,  or  of  the 
persons  taking  the  ulterior  estates  for  life.  The  writer  ven- 
tures to  think,  that  both  principle  and  analogy  lead  to  the 
conclusion,  that  the  failure  is  restricted  to  the  death  of  the 
first  taker.  The  question  in  these  cases  is,  between  two 
different  interpretations  of  certain  phrases,  (one,  fixing  the 
ancestor's  death  as  the  time  of  ascertaining  the  failure,  and 
the  other,  leaving  that  time  unlimited,)  neither  of  which  can 
be  considered  forced  or  arbitrary.  But  that  construction  if 
arbitrary,  which  has  no  immediate  connexion  with  the  per- 
son whose  issue  is  to  foil,  and  yet  does  not  admit  of  an 
unlimited  period  for  the  ascertainment  of  the  failure.  More- 
over, the  influence  of  the  circumstances  and  expressions 


(A)  2  Russ.  Be  My.  388,  389 }  but      as  settled  and  unobjectionable :   see 
Sir  John  Leach,  M   R  ,  when  the  case       ib.  383. 
was  before  him,  treated  the  doctrine 
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which  tend  to  rebut  the  construction  of  an  indefinite  failure 
of  issue,  is  one  of  general  presumption  only,  and  is  not 
directed  to  the  attainment  of  a  coincidence  or  mechanical 
aptitude  (as  it  were)  between  the  character  and  extent  of  the 
failure  of  issue  contemplated,  and  the  nature  and  time  of  ac- 
tual taking  effect  of  the  estates  dependent  on  that  failure. 
Nay,  more,  an  interpretation  which,  although  proceeding  only 
on  presumption,  should  introduce  the  death  of  a  stranger,  as 
the  limit  within  which  to  confine  the  happening  of  the  failure 
of  issue,  would  be  an  anomaly,  not  more  irreconcileable  with 
the  nature  of  a  presumptive  construction,  than  unsustainable 
by  the  whole  range  of  legal  analogy,  applicable  to  the  class 
of  limitations  in  question. 

It  must,  however,  be  noted,  that  the  reverse  of  the  view 
here  suggested,  is  that  maintained  by  a  learned  writer  upon 
the  class  of  limitations  under  consideration,  of  some  acute- 
ness  and  research,  (*)  The  only  judicial  dicta  tbat  appear 
to  have  been  delivered  upon  the  question,  afford  support  to 
both  views ;  for  while  there  is  a  distant  intimation  on  the 
part  of  Lord  Hardwicke,  (k)  in  the  before  cited  case  of 
Trafford  v.  Boehm,  that  the  failure  should  be  restricted  to 
the  lives  of  the  ulterior  takers ;  the  circumstance  of  life- 
estates  being  limited  upon  a  failure  of  issue  was  expressly 
urged  by  Lord  Kenyan,  (t)  in  Roe  d.  Sheers  v.  Jeffery,  as 
restricting  that  failure  to  the  death  of  the  first  taker.  Sir 
John  Leach,  however,  in  the  case  of  Lepine  v.  Ferrard,  (•») 
seems  to  have  considered,  that  the  effect  of  the  gift-over 
being  for  life  only,  was,  to  restrict  the  failure  of  issue  to  the 
death  of  the  person  taking  under  the  ulterior  gift ;  although 
the  arguments,  and  the  observations  of  Lord  Brougham,  on 
the  appeal,  (n)  treat  the  doctrine  as  confining  the  failure, 
to  the  death  of  the  first  taker. 


(»)  See  Prior  on  "  brae,"  87.  Wood  ▼.  Baron,  1  East,  259. 

(A)  2  Atk.  449.  («)  2  Rum.  &  My.  383,  referred 

(/)  7  T.  R.  696.    And  see  obser-  to,  mpro,  p.  216. 

rations  of  the  same  learned  judge,  in  (*)  See  2  Russ.  &*My.  386 — 389. 
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3.  Circum-  3.  A  further  circumstance  to  which  a  restraining  force 

overbeiog  to    4u»  sometimes  been  attributed,  in  regard  to  the  character  or 
turviwrt  of*     extent  of  a  failure  of  issue,  is  that  of  the  gift-over  being  to 

the  survivor*  or  survivor  of  a  class  of  persons,  on  the  death 
without  issue  of  one  or  more  of  the  members  of  the  class,  (o) 
Ground  on  The  argument  for  this  restrictive  operation  of  the  ulterior 

■opposed  effect  gift  proceeds,  as  in  the  instances  before  considered,  upon 
"*'*'  the  assumption  of  a  personal  benefit  being  intended  for  the 

survivors  of  the  class ;  and  that  assumption,  being  incon- 
sistent with  the  notion  of  an  indefinite  failure  of  issue,  as 
the  event  on  which  the  benefit  is  to  have  effect,  is  urged  as 
a  ground  for  restricting  the  failure  of  issue,  to  a  dying  with- 
out issue  living  at  the  death  of  the  ancestor. 
Insufficiency  of  The  writer  is  not  aware  of  this  doctrine  being  sanctioned 
authority.  ^  more  than  one  decided  case,  so  far  as  it  respects  limita- 

tions of  real  estate ;  and  that  adjudication  is  by  no  means 
satisfactory  as  an  authority  upon  the  point.     The  case  in 
C«»  of  FUher  question  is  that  of  Fisher  v.  Barry,  (p)  adjudged  in  the 
▼.  j*arty.         ixfch  Court  of  Chancery,  where  a  testator  devised  part  of  his 

realty,  to  his  son,  R.,  and  his  heire,  and  the  residue  of  his 
real  estates,  to  his  son,  W.,  and  his  heirs :  if  R.  died  without 
issue,  the  testator  gave  all  that  was  left  to  him,  to  W.,  he 
paging  his  sisters,  R.  and  /.,  500£  each :  if  W.  died  with- 
out issue,  the  testator  gave  all  that  was  left  to  him,  to  R.,  he 
paying  H.  and  /.  500£  a-piece :  if  both  sons  died  without 
issue,  then  all  that  was  left  to  them  to  go  to  the  testator's 
daughters,  as  mentioned  in  the  will.  It  was  held,  that  the 
alternate  gifts  to  R.  and  W.,  respectively,  on  failure  of  issue 
of  the  one  first  taking,  were  equivalent  to  cross-limitations 
in  favor  of  the  survivor,  on  either  dying  without  issue,  and 
Observations  were,  therefore,  valid*  Now,  this  decision  is,  manifestly,  open 
UBarry. "  **  *  to  *he  remark,  that  the  construction  adopted,  though  profess- 
edly rested  on  the  circumstance  of  the  ulterior  gift  being  made 
to  the  survivor,  would  have  been  equally  and  even  more  sus- 

(o)  Prior  on  "  Issue/*  88,  89.  (/>)  2  Hog.  153. 


8BC.  I* — SUB.  I. ]        ON   FAILURE   OF   ISSUE.  219 

tainable,  on  the  ground  of  the  charge  of  money,  to  which  that 
ulterior  gift  was  in  each  case  subject.  And,  it  is  conceived, 
it  would  have  been  more  correct,  so  rested ;  for  to  read  a  gift 
to  one  of  two  persons  named,  on  the  death  of  the  other 
under  particular  circumstances,  as  necessarily  implying  the 
survivorship  of  the  former,  is  certainly  a  violent  construc- 
tion, called  for  neither  by  any  expressed  intention,  nor  by 
necessary  implication.  It  is,  moreover,  a  doctrine  not  to 
be  supported  at  the  present  day ;  having  been  negatived  in 
cases,  much  more  strongly  calling  for  the  restricted  construc- 
tion. If  the  decision  in  Fisher  v.  Barry  be  sustainable,  it 
should  seem  difficult,  in  any  case,  to  invalidate  cross-limita- 
tions between  members  of  a  class,  (although  named)  on  failure 
of  issue  of  any  of  them,  upon  the  ground  of  remoteness.  Thus 
proving  too  much,  the  importance  of  the  case  in  question  as 
an  authority  upon  gifts  to  survivors,  on  a  failure  of  issue,  must 
be  estimated  as  but  small ;  and  that,  the  more,  as  it  is  sup- 
ported by  no  other  adjudication  as  to  gifts  of  realty. 

In  opposition  to  the  construction  adopted  in  Fisher  v.  Authorities 
Barry,  are  to  be  cited  two  cases,  which,  if  of  modern  date,  m'tricted  con! 
would  be  conclusive,  against  any  restricted  construction,  in  JJ^^JS  to 
reference  to  limitations  of  realty,  arising  from  the  circum-  survivors. 
stance  of  the  gift-over  being  to  survivors.     The  first  is  that 
of  Chadock  v.  Cowley,  (g)  where  there  was  a  devise  of  Black-  Cue  of 
acre  and  Whiteacre  to  M.  for  life,  and  after  her  death,  Black-  CowUy, 
acre  to  B.  and  his  heirs  for  ever,  and  Whiteacre  to  C.  and 
his  heirs  for  ever,  and  if  either  of  them  should  die  without 
issue,  the  survivor  should  be  heir  to  the  other ;  and  it  was 
held,  that  each  of  the  devisees  in  remainder  took  an  estate- 
tail,  with  a  vested  remainder  to  the  other,  and  that  it  was 
not  a  contingent  limitation  to  the  survivor,  on  the  death  of 
either  without  issue  in  the  lifetime  of  the  other ;  which,  it 
was  said,  would  have  been  the  construction,  if  the  devise- 
over  had  been,  if  either  of  them  died  without  issue,  living 

(?)  Cro.  Jic.  695. 
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the  other,  on  or  before  such  an  age.  The  other  case  is  Roe 
v.  Scott  and  Smart,  (r)  which  is  thus  stated  by  Mr.  Fearne: — 
A  testator  devised  certain  lands  to  his  son  James,  to  hold  to 
him,  his  heirs  and  assigns  for  ever ;  and  other  lands,  to  his 
son  John,  to  hold  to  him,  his  heirs  and  assigns  for  ever;  and 
other  lands,  to  his  son  Thomas,  and  to  his  heirs  and  assigns 
for  ever ;  with  this  express  condition,  that  his  son  Thomas, 
his  heire  and  assigns,  should  yearly  pay  to  a  granddaughter 
of  the  testator,  the  sum  of  3/.,  till  her  age  of  sixteen,  and  the 
testator  charged  the  same  premises  with  such  payment;  and 
he  then  added,  that  his  will  and  mind  was,  that  if  either  of  his 
three  sons  should  depart  this  life  without  issue  of  his  or  their 
bodies,  then  the  estate  or  estates  of  such  sons  should  go  to 
the  survivors  or  survivor :  and  if  all  his  said  three  sons 
should  happen  to  die  without  such  issue,  then  he  devised 
all  the  said  premises,  to  his  four  daughters,  and  their  heirs 
and  assigns  for  ever.  And  he  further  charged  the  premises 
so  as  aforesaid  by  him  devised  to  his  said  son  Thomas  and 
his  heire,  with  the  sum  of  40£,  to  be  by  him  or  them  paid 
to  his  said  grandchild  at  its  age  of  twenty-one  years.  The 
three  sons  survived  the  testator,  and  entered,  and  John 
died  some  time  after,  intestate  and  unmarried.  And  it  was 
held,  that  the  devise  to  Thomas  did  not  give  him  the  fee, 
but  an  estate-tail,  which  descended  to  his  daughter,  and 
upon  her  decease,  without  issue,  the  estate  went  over  to 
James,  the  then  survivor  of  the  three  brothere,  and  not  to  the 
heirs  of  the  said  daughter,  to  whom  James  was  only  related 
of  the  half-blood. 

These  cases  must  be  considered  as  presenting  serious 
obstacles  to  the  restricted  construction  in  question,  for  they 
are  not  opposed  by  any  decisions  more  express  and  more 
satisfactory.  At  all  events,  they  may,  perhaps,  be  regarded 
as  showing,  that  in  the  absence  of  any  apparent  intention, 
to  make  a  personal  provision  for  the  survivors,  and  where 


(r)  F.  C.  R.  473,  474,  n. 
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the  word,  "  survivors,"  is  used  merely  as  a  designation  of  a 
class  who  are  take,  rather  lhan,  of  a  number  of  individuals 
who  are  to  succeed  in  their  own  persons,  the  Courts  will  not 
consider  the  circumstance  of  the  gift  being  made  to  "  the 
survivors  "  of  a  class,  on  failure  of  issue  of  one  or  more  of 
the  members  of  that  class,  as,  of  itself,  sufficient  to  give  a 
confined  signification,  to  words  primarily  importing  a  general 
failure  of  issue. 

It  seems  to  have  been  assumed,  in  the  latter  of  these  cases,  If  gift  to  sor- 
that  the  fee  was  given  to  the  survivors ;  as,  undoubtedly,  it  ™y,  restricted 
was,  by  force  of  the  word,  "  estate,"  in  the  cross-limitation :  ^J^0*"* 
but  it  seems  clear,  that  had  there  been  nothing  in  the  devise, 
to  give  the  survivors  more  than  life-estates,  nor  any  subse- 
quent disposition  carrying  the  whole  interest,  the  dying  with- 
out issue  would  have  been  restricted  upon  that  ground, 
independently  of  any  force  of  the  word,  "  survivors."    Nor 
should  it  seem,  that  this  conclusion  is  affected  by  the  cir- 
cumstance of  the  life-estates  arising  merely  by  implication, 
from  the  want  of  proper  words  of  limitation. 

The  doctrine  in  question,  does,  indeed,  so  far  as  respects  Doctrine  better 

,  .  .  founded  in 

perianal  estate,  seem  to  possess  stronger  claim  to  reception  regard  to 
as  a  rule  of  law,  as  we  shall  see  hereafter;  but  all  the  p^j^[?of 
authorities  bearing  upon  it  (with  the  one  exception  above 
noticed)  are  strictly  confined  to  limitations  of  personalty. 
However,  this  fact  cannot  be  deemed  conclusive  against 
its  applicability  to  limitations  of  real  estate;  because,  in 
none  of  the  cases  has  any  such  supposed  distinction  been 
noticed  or  referred  to;  but,  on  the  contrary,  upon  two  or 
three  occasions,  the  question  has  been  argued,  both  on  the 
one  side  and  on  the  other,  without  reference  to  the  nature 
of  the  subject-matter  of  the  limitations. 

In  ordinary  practice,  the  writer  believes,  the  word,  "sur>»  w  Survivors  »• 

.  ordinarily  con- 

vivors,"  in  regard  to  limitations  of  real  estate,  is  generally  atroed  "others." 
construed  to  mean,  "  others ;"  (*)  which  latter  word,  it  is 
evident,  does  not  indicate  individual  and  personal  enjoy- 

(*)  See  Curtham  v.  Norland,  2  Bear.  145. 
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ment  in  the  person  named  in  the  gift-over,  to  the  same 
extent,  as  the  word,  "  survivors.*  If  we  suppose  a  devise 
to  two  persons  and  their  heirs,  with  a  gift-over  to  the 
"  other,"  in  the  event  of  the  death  of  either,  without  issue ; 
it  is  manifest,  at  once,  that  the  interest  of  the  devisee-over  is 
not  intended  to  be,  necessarily,  or  even,  primarily,  accom- 
panied by  actual  possession  and  enjoyment  And,  imme- 
diately, the  presumption  of  a  personal  provision  for  the 
ulterior  devisee  is  repelled,  whether  by  any  circumstance 
extrinsic  to  the  limitations,  or  by  the  legal  interpretation 
of  those  limitations  themselves,  the  words,  importing  a 
failure  of  issue,  retain  their  primary  and  uncontrolled 
signification,  viz.,  dying  without  issue,  generally,  or  inde- 
finitely. And  this  construction  of,  "survivors,"  to  mean, 
"  others,"  is  adopted,  because  the  former  term  is  too  vague 
and  general,  to  warrant  the  legal  presumption  of  a  personal 
provision  being  intended,  and,  at  the  same  time,  too 
particular  in  its  ordinary  signification,  to  admit  of  its 
proper  meaning  being  sacrificed  to  legal  strictness.  By 
holding  it  to  mean,  "  others,"  the  appropriate  force  of  the 
word,  in  common  usage,  is  left  unassailed,  and  the  ex- 
tended signification  rests  upon  the  assumed  use  of  the 
substituted  word;  while,  at  the  same  time,  as  the  word, 
"survivors,''  does  not,  necessarily,  infer,  a  survivorship  of 
the  first  taker,  (the  only  event,  in  reference  to  which 
survivorship  can  be  of  any  importance,  as  to  the  construction 
of  the  gifts  under  consideration,)  but  may,  without  the 
application  of  a  forced  construction,  be  well  enough  sup- 
posed to  mean  an  outliving  of  the  failure  of  issue,  generally, 
a  term  is  substituted  of  a  less  restrictive  import,  and  not 
implying  a  survivorship  of  a  person  or  event,  of  any  descrip- 
tion. As  before  observed,  however,  this  legal  interpretation 
of  the  word,  "  survivors,"  as  applicable  to  limitations  of  real 
estate,  rests  upon  general  professional  opinion,  rather  than 
on  express  judicial  authority  :  although  there  are  not  want- 
ing dicta,  which  seem  to  give  it  sanction. 


SEC.  I. — SUB.  I.]        ON   FAILURE   OF   ISSUE.  223 

After  what  has  been  expressed  in  regard  to  the  force  of  The  effect  of 
the   word,  "survivors,"  in  the  construction  of  Executory  Mnutiou being 
gifts  upon*  a  dying  without  issue,  it  need  hardly  be  ob-  JjS^*01116 
served,  that  where  words  of  limitation  or  representation  "mvkon." 
(as,  "  heirs,"  or,  "  heirs  and  assigns,")  are  superadded,  there 
is  no  possible  pretence  for  attributing  to  it,  any  greater 
force  than  belongs  to  a  future  limitation  after  a  failure  of 
issue,  to  a  person,  by  name,  and  his  heirs ;  in  which  case, 
the  general  import  of  the  words,  indicating  the  failure,  is,  of 
course,  uncontrolled. 

But,  notwithstanding  there  seems  great  ground  forcontend-  Eflfectof words, 
ing,  that  no  restrictive  presumption  arises  in  regard  to  limitar  confined  than 
tions  of  realty,  from  the  fact  of  the  gift-over  being  to  the  !_iUrviV07'" 
survivors  or  survivor  of  a  number  of  persons,  of  whom  the  rimilir  signifi- 
first  taker  is  one,  yet  terms  more  strict  and  confined,  though 
of  similar  signification,  will  have  the  effect  of  controlling  a 
failure  of  issue,  to  a  dying  without  issue  living  at  the  death. 
For  example,  we  may  suppose,  a  devise  to  A.,  B.,  and  C, 
and  their  heirs,  as  tenants  in  common,  with  a  proviso, 
"  that  in  the  event  of  the  death  of  one  or  more  of  them 
without  issue,  then  his  or  their  share  or  shares  shall  go  to 
such  of  them,  the  said  A.,  B.,  and  C,  as  shall  survive  the 
person  or  persons  so  dying  without  issue."  Here,  the 
devisees-over  are  described  in  intelligible  terms,  and  their 
personal  survivorship  of  the  period  at  which  the  shares  are 
to  go  over,  clearly  pointed  out ;  and  there  being  no  inde- 
finiteness  in  person  or  event,  there  is  no  opening  for  the 
substitution  of  terms,  of  less  precise  or  more  extended  signifi- 
cation, which  we  have  seen  to  be  necessary,  when  the  word, 
"  survivors,"  is  used.  In  such  a  case,  therefore,  the  failure 
of  issue  is  (it  should  seem)  restricted  to  the  death  of  each 
of  the  first  takers,  because  the  gift-over  manifests  an  inten- 
tion, that  the  interest  of  the  ulterior  devisees  should  be 
accompanied  by  actual  possession;  which  intention  is  in- 
consistent with  the  notion  of  a  general  or  indefinite  failure 
of  issue. 
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4.  Circum.  4.    Similar  to   the  foregoing  grounds  of  the  restricted 

ulterior  gift  construction  of  a  dying  without  issue,  is  another,  which 
being  to  a        ^as  sometimes  been  considered  sufficient  to  control  the 

person,  or  the 

members  of  a  indefiniteness  of  the  event,  and  which  consists  in  the 
living,"  or, M  as  superaddition  of  some  qualification  to  the  ulterior  gift, 
8  mng*    whereby  it   is  necessarily  prevented   from   taking  effect, 

except  during  a  limited  period,  not  such  as  to  violate  the 
Rule  against  Perpetuities,  (t)  Thus,  suppose  land  be  given 
to  A.,  and  in  the  event  of  his  death  without  issue,  to  8.  in 
fee,  if  then  living,  or  to  such  members  of  a  class  of  persons 
as  shall  be  then  living, — the  qualification  annexed  to  the 
limitation-over,  renders  it  necessary,  that  that  limitation 
should  take  effect  during  the  life  of  a  person  or  persons 
in  esse,  or  not  at  all;  and  this  necessary  qualification  is 
considered  incompatible  with  the  construction  of  an  in- 
definite failure  of  issue. 
Want  of  actual  There  is  the  same  absence  of  positive  decision  in  favor  of 
favor  of  this  class  of  restrictive  circumstances,  as  respects  limitations 

construction  °f  rea'  estate,  that  we  had  occasion  to  remark,  in  regard  to  the 
from  this  c}a88  lagt  considered :  nor  can  it  be  predicated  with  certainty* 

circumstance.  *  ** 

that  the  terms  of  the  doctrine  would  meet  with  judicial  appro- 
But  supported  vaL  There  seems,  however,  to  be  a  very  just  analogy  between 
rale  respecting  gifts  to  persons  in  esse,  made  dependent  on  their  existence 
fife-estates.        at  the  time  of  the  happening  of  the  contingency  in  question, 

and  gifts  of  life-interests  solely,  to  persons  in  being,  after 
the  death  of  the  first  taker  without  issue,  as  they,  respectively, 
imply  or  require  the  existence  of  persons  in  esse,  when  the 
event  happens,  and,  therefore,  alike  point  to  a  personal  pro- 
vision for  the  ulterior  takers,  (t* )  Whatever  the  force,  conse- 
quently, of  the  circumstance  of  life-estates  only  being  limited 
after  a  failure  of  issue,  upon  the  construction  to  be  put  upon 
that  failure,  there  seems  to  be  little  doubt,  that,  upon  prin- 
ciple, it  must  equally  attach  to  a  gift  to  persons  in  esse, 


(r)  2  Pow.  Dev.    by  Jarm.  574,  («)  Bee  2  Pow.  Der.  by  Jam.  584. 

584.    Prior  on  "  Issue,"  84,  85. 
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upon  a  dying  without  issue,  which  requires  the  existence  of 
the  object  of  it  at  the  time  of  the  future  estate  vesting. 

It  is  absolutely  necessary,  in  order  to  warrant  the  restric-  Objects  ©f 

_  .        future  gift  most 

ted  construction,  upon  the  groftnd  now  under  notice,  that  be  «•  «m  at 
the  objects  of  the  ulterior  gift  should  all  be  in  esse  at  the  Hmitatiom. 
date  of  the  will  creating  the  limitations,  and  that  the  original 
frame  of  the  gift  should  be  such  as  to  exclude  all  possibility 
of  after-born  persons  becoming  entitled  under  it ;  (v)  for  it  is 
obvious,  that  if  objects  of  the  latter  description  may  take 
under  the  future  limitation,  the  restriction, "  if  they  shall  be 
then  living,"  affords  no  guarantee  whatever  against  the  vio- 
lation of  legal  limits,  notwithstanding  the  intention,  that  the 
failure  of  issue  should  happen  in  the  lifetime  of  the  parties 
taking  under  the  gift. 


tin,  it  must  be  clear,  that  the  qualification  as  to  the  Contingency  of 
existence  of  the  objects  of  the  ulterior  gift,  has  reference  to  being  living, 
die  time  at  which  their  interests  are  to  vest  in  possession ;  for  JJjFj  £,  ^J 
it  may  sometimes,  (not  inconsistently  with  presumable  inten-  fa**?  ****" 
tion)  be  construed  to  refer  to  the  period,  when  the  number  and  resting  fa 
description  of  the  objects  of  the  ulterior  limitation  are  to  be  P0WW8Wll# 
ascertained,  and  not  to  the  period  of  actual  division  among 
them*    Ex  gr.,  in  the  case  of  a  gift  to  A.  for  life,  with  a  limita- 
tion in  the  event  of  his  death  without  issue,  to  such  members 
of  a  class  of  persons,  as  shall  be  living  at  the  decease  of  A.;  the 
question  arises,  whether  the  existence  of  the  persons  named, 
has  any  further  or  other  connexion  with  their  title  under 
the  ulterior  gift,  than  that  which  arises  from  the  necessity  of 
their  surviving  the  first  taker  ;  or  whether  the  survivorship 
contemplated  be  also  that,  of  the  period  at  which  the  future 
interests  are  to  become  vested  in  possession.     It  seems  to 
have  been  recently  held,  in  the  case  of  a  similar  gift  of  per- 
sonalty, (w)  that  the  limitation-over  did   not  require  the 
existence  of  the  objects  of  it  at  the  time  of  the  actual  divi- 
sion of  their  interests,  and  that,  therefore,  the  failure  was 

O)  See  Prior  on  "  Issue,"  85.  &  Coll.  N.  8.  494,  stated  infra, 

(v)  8ee  Garratti.  CoehertU,  I  You. 

Q 


i*»™ 
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not  restricted  to  the  death  of  the  first  taker,  by  force  of  the 
qualification  superadded  to  the  ulterior  gift. 
J^^y  "J°  This  construction,  further,  necessarily  implies,  that  the 
«then,M  &c,  word,  "  then,"  in  any  given  case,  relates  to  the  period  of 
of  ancestor,  nut  the  death  of  the  first  taker 9  as  the  time  at  which  the  contin- 
offitf are*"/      gency  °f  a  fiukw  of  issue  will  be  ascertained ;  for  if  they 

merely  form  an  expression  of  reference  to  the  time,  whether 
at  or  whensoever  after  the  death,  the  issue  shall  fail,  (x)  it  is 
obvious,  they  have  no  force  whatever  in  favor  of  a  restricted 
construction.  Any  argument,  derived  from  the  words  in 
question  under  such  circumstances,  would  be,  simply,  apeti* 
tie  principU.  Thus,  in  one  case,  (y)  the  construction  of  an 
indefinite  failure  obtained,  where  there  was  a  devise  on  a 
dying  without  issue,  to  the  testator's  grandchildren,  Inmg 
at  the  time  of  the  failure  of  issue. 
to  Resembling  the  class  of  cases  here  noticed,  is  a  gift  to  A. 
heirs,  raTif  be  an^  his  heirs,  *nd  in  the  event  of  his  death  without  issue, 
^rlhSwr  taring  B.,  to  B.  In  such  a  case,  the  failure  of  issue  is  held 
B.,  to  B.  to  be  restricted  to  the  death  of  B. ;  and  the  ulterior  limita- 

tion wiH,  therefore,  take  effect,  in  case  of  the  failure  happen* 
ing  during  his  life.     This  was  the  effect  of  the  decision  in 
the  before-cited  case  of  Pells  v.  Brown,  where  the  gifts 
were  similar  to  those  just  illustrated,  (*) 
Observations         This  construction  has  always  been  considered  a  forced 
coutnution  of  ooe>  *°d  hweooncileable  with  strict  legal  principles*  (a)    In- 
such  gifts.        deed,  it  seems  difficult  to  conceive,  upon  what  ground  the 

words,  u  living  B.,"  can  be  construed  to  mean  more  than, 
that  if  he  be  living  at  the  time  of  the  failure  of  A.'s  issue,  he 
shall  succeed  to  the  property;  although,  probably,  even 
this  latter  interpretation  would  subject  the  failure  to  a  res- 
tricted construction,  upon  the  rule  above  considered.     The 


(x)  1  You.  &  ColL  N.  a  607.  Ross.  421. 

(jr)  Wright  ▼.  iW*m,   1    Eden,  (*)  And  see  judgment  in  Chadoch 

119;    Ambl.    358.      And   see  the  v.  Cowley,  Cro.  Jac.  695. 

cases  in  reference  to  gifts    of   per-  («)  See   1  Pow.  Dcv.  by  Jsjrm. 

sonalty,  infra,     Sed  vide,  e  contrd,  4  188  n.;  2  ib.  574. 
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truth  is,  however,  that  in  regard  to  both  cases,  the  proper  and 
sound  legal  construction  would  have  been,  to  hold  the  failure 
of  issue  unreitricted ;  and  thereby  to  raise  an  estate-tail, 
with  an  expectant  remainder,  contingent  upon  the  happening 
of  the  collateral  contingency  superadded  to  the  dying  with- 
out issue,  (b) 

A  question  seems  to  exist  in  reference  to  the  classes  of  gifts  TW  qwtion, 
under  consideration,  whether  the  operation  of  the  qualifies-  J^i^ ;,  ^. 
lion  superadded  to  the  gift-over  be,  really  and  strictly,  to  jfflAa^ 
confine  the  failure  of  issue  to  the  death  of  the  ancestor ;  or  ukw,  or  to 
whether,  on  the  other  hand,  the  proper  construction  be  not,  tdung  under 
that  the  dying  without  issue  means  a  general  failure  of  issue  !&  **"" 
within  the  pretcribed  period,  (c) 

The  writer  has  before  (d)  hinted  his  view  of  the  somewhat 
similar  question,  arising  on  gifts-over  of  life-estates;  and 
he  ventures  to  think,  that  in  regard  also  to  gifts  of  the  des- 
cription at  present  under  notice,  the  proper  rule  is,  that 
the  failure  of  issue  is  restricted  to  the  death  of  the  ancestor, 
and  that,  on  the  ground  already  urged.  This  certainly 
seems  to  have  been  the  opinion  of  the  Court,  in  Pell*  v. 
Brown ,-  although  it  is  true,  it  was  not  necessary  to  decide  the 
question.  And  in  the  recent  case  of  Garratt  v.  CookereU, 
above  referred  to,  and  hereafter  more  fully  stated,  it  is  ob- 
servable, that  throughout  the  whole  of  the  V.  C.  Knight 
Bruce'a  able  reasoning  on  the  case,  he  treated  it  as  clear, 
that  the  only  possible  construction,  alternative  to  that  of  an 
indefinite  failure  of  issue,  was,  that  the  testator,  by  dying 
without  issue,  meant  a  failure  of  issue  living  at  the  respec- 
tive ileatfu  of  the  first  taker*,  or  living  at  the  death  of  the 
survivor  of  them.  What,  it  may  be  asked,  is  commonly  un- 
derstood by  the  phrase,  ""restricted  (or  restrictive)  construc- 
tion "?  Is  it  not,  a  construction  which  is  broadly  distin- 
guished from  an  indefinite  interpretation,  by  not  exceeding 
the  intelligible  boundary  of  the  death  of  the  ancestor  ?  And 

(6)  Bm  1   Pow.   Dot.    bj  Jinn.  (<)  I  Pow.  Dei.  by  J«rm.  189. 

188  n.;  rfut/ta.  p.  238.  (<0  Fid*  ***■,  p.  316,  317. 
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6.  Circum- 
stance of 
failure  of  issue 
being  combined 
with  contin- 


gency p 
sonal  to 
cestor. 


per- 


Limitation- 
over  «n  death 
in  minority, 
and  whhont 


Limitation* 
over  on  death 
above  particular 


can  any  construction  not  limited  to  the  ancestor's  decease, 
but  partly  indefinite,  be  termed,  "  restricted  T  And  where 
will  be  the  limit,  short  of  the  period  of  perpetuity,  to  this 
inroad  upon  the  peculiar  feature  and  province  of  the  in- 
definite construction  f 

5.  Another  circumstance,  which  has  the  effect  of  restrict- 
ing words,  importing  a  failure  of  issue,  to  a  dying  without 
issue  living  at  the  death  of  the  ancestor,  is  that,  of  their 
being  associated  with  a  collateral  contingency  having  refer- 
ence to  the  age  of,  or  otherwise  personal  to,  the  ancestor,  (e) 

Thus,  whenever  property  is  limited  to  a  person,  and  in 
the  event  of  his  dying  under  the  age  of  twenty-one,  without 
issue,  or,  under  twenty-one  and  without  issue ;  there  can 
be  no  question,  that  the  failure  of  issue  intended,  is  a  failure 
coincident  only  with  the  non-age  of  the  party  referred  to ; 
and  such  intended  coincidency  the  law  construes  to  be  in- 
consistent with  the  construction  of  an  indefinite  failure  of 
issue.  But  this  supposed  coincidence  extends  no  further 
than  to  show,  that  the  Executory  limitation  is  to  be  depend- 
ent on  the  happening  of  a  collateral  event,  superadded  to  the 
dying  without  issue ;  for  strict  principle  and  analogy  would 
seem  to  require  the  construction  of  an  indefinite  failure  of 
issue,  and  a  contingent  remainder,  expectant  on  the  estate- 
tail,  which  would  be  thereby  raised,  to  take  effect  in  the 
event  of  the  failure  of  issue  happening  within  the  specified 
age.  (/)  It  is,  however,  undeniably  established,  that  when- 
ever the  failure  of  issue  in  question  is  combined  with  a  fur- 
ther contingency,  having  reference  to  the  death  of  the 
ancestor  under  a  specified  age,  the  failure  is  restricted  to 
that  ancestor's  death. 

So,  again,  it  seems,  that  the  confined  signification  will 
obtain,  whenever  a  particular  age  is  mentioned  in  connexion 


(«)  1  Pow.  Dev.  by  Jam.  187, 
188 ;  2  ib.  573,  574.  Prior  on  "  Is- 
sue,"  72,  73. 

(/)  Qee  the  conclusive  reasoning 


of  Mr.  Jarmcm  on  this  point,  m  1  Pow. 
Dev.  188,  189,  n.  Vide  tupnt,  p. 
227. 
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with  the  limitation  on  failure  of  issue,  although  the  failure  age,  and 
be  not  restricted  to  happen  under  that  age,  but  expressly 
refer  to  a  subsequent  period  (g)    Thus,  where  (A)  real  estate 
was  devised  to  trustees,  upon  certain  trusts  for  the  benefit  of 
the  testator's  son  and  daughter,  until  the  son  should  attain 
twenty-one,  or  the  daughter  should  many ;  when  the  son 
should  attain  twenty- one,  or  the  daughter  many,  then  upon 
trust  to  raise  a  sum  of  money  for  the  daughter,  and  subject 
thereto,  in  trust  for  the  son  until  twenty-one ;  and  when  the 
son  should  attain  twenty-one,  in  trust  for  him  and  his  heirs ; 
but  in  case  the  son  should  not  live  to  attain  twenty-one,  and 
the  daughter  should- be  living  at  the  time  of  the  decease  of  the 
son,  or  in  case  the  son  should  attain  twenty-one,  but  should 
afterwards  die  without  leaving  lawful  issue*  then,  in  trust 
for  the  daughter  for  life,  with  remainders-over ;  and  the  son 
attained  twenty-one:  the  Court  of  C.  B.,  on  a  case  sent 
from  Chancery,  certified,  that  the  son  took  an  estate  in  fee- 
simple,  subject  to  an  Executory  devise-over,  in  case  of  his 
dying  without  having  issue  living  at  his  death.     In  these  Ground  of 
cases,  the  strong  inference  is,  that  as  death  under  a  particu-  J2J£!rct^  m 
lar  age  has  been  previously  mentioned,  and  a  further  con- 
tingency  is  added,  having  reference  to  the  subsequent  death 
of  tne  same  person,  a  restricted  failure  of  issue  was  intended ; 
that  being  the  best  method  of  giving  full  effect  to  the  implied 
restraint  as  to  the  period  at  which  the  dying  without  issue 
is  to  take  place,  (s) 

Upon  the  like  principle,  if  the  contingency  associated  limitation  on 


with  that  of  the  failure  of  issue,  be,  the  death  of  the  ancestor  tarri*T*nd 
unmarried,  the  restricted  construction  will  obtain,  (k)  Thus,  without  issue. 
where  (/)  a  testator  devised  leaseholds  to  trustees,  in  trust 

(g)  2  Pow.  Dev.  by  Jarm.  573.  Toml.  edit  fc5.     And  see  also  Hep- 

Prior  on  "  Issue,"  72.  worth  v.  Taylor,  1  Cox,  1 12 ;  Maberfy 

(A)  Glooerv.  Monkhmue,  3  Bing.  v. Strode,  3  Yes.  450;  Doe  d  Everett 

13.  v.  Cooke,  7  East,  209 ;  Doe  d.  Bald- 

(•)  Prior  on  "  Issue/'  73.  win  ?.   Haunting,  2  B.  &  Aid.  441. 

(A)  2  Pow.  Dev.  by  Jarm.  574.  In  the  two  latter  cases,  however,  the 

(0  Wdeon  v.  Bayly,  3  Bro.  P.  C.  restricted  construction  might  be  re- 
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OT6T,  on  M  not 
settling  the 
estate*  and 
without  issue. 


But  no  restric- 
tive construc- 
tion  arises  from 
association  of 
contingencies 
of  latter  kino% 
at  this  day. 


for  his  son  J.,  until  his  marriage,  and  then  to  make  provision 
for  his  wife ;  and  if  J.  should  have  any  issue,  then  to  assign 
the  premises  to  him,  to  enable  him  to  make  provision  for 
his  children ;  and  if  J.  should  happen  to  have  no  issue 
lawfully  begotten,  in  trust  for  the  testator's  son,  J£,  in  Kke 
manner ;  it  being  his  intention,  that  if  J.  should  die  before 
he  was  married,  or  if  he  were  married,  and  should  hope  no 
issue  lawfully  begotten,  then  the  lands  should  be  enjoyed 
by  M. ;  and  in  case  both  his  sons,  M.  and  J.,  should  happen 
to  die  unmarried,  and  neither  of  them  should  have  any  issue 
lawfully  begotton,  over ;  M.  died  unmarried ;  J.  married, 
but  had  no  issue :  and  it  was  held,  that  the  devise-over  took 
effect,  the  words  introducing  that  gift  being  construed  in 
the  disjunctive. 

So,  again,  in  one  case,  where  (m)  a  testator  devised  to  A* 
and  his  heirs,  but  if  he  died  without  settling  or  disposing  of 
the  property,  or  without  issue,  then  over;  Lord  Kenyan 
seems  to  have  thought,  that  the  failure  of  isBue  intended  was 
a  failure  in  the  lifetime  of  A.,  and  that  the  Executory  devise 
would  have  been  good ;  but  it  was  not  necessary  to  decide 
the  question. 

At  the  present  day,  however,  any  inference  in  favor  of  a 
restricted  construction,  from  circumstances  such  as  tLoee 
in  the  case  last  mentioned,  seems,  at  least,  open  to  question. 
For  it  is  clearly  settled,  that  a  gift  to  take  effect  in  the  event 
of  a  person  not  exercising  the  power  of  disposition,  incident 
to  the  property  or  ownership  which  the  testator  or  donor 
has  vested  in  him,  is  void ;  (»)  and,  if  such  a  contingency 
cannot  properly  be  contemplated,  it  is  difficult  to  conceive, 
what  influence  the  mention  of  it  can  have  on  words  import- 
ing a  failure  of  issue ;  which  ought,  in  that  case,  to  be  read, 


ferred  to  the  collateral  contingency 
of  the  firs*  taker  dying  in  his  minority, 
and  not  alone  to  the  force  of  the  as- 
sociation with  the  word,"  unmarried.** 
(m)  Bwckcrofiv,  Broome*  4  T.  K. 
441,  vide  ta/ra,  p.  233. 


(»)  Grew  v.  Montagu,  2  Eden, 
205;  3  Bro.  P.  C.  314.  Mom  v. 
Jtow,  1  Jao.  &  W.  145.  Cutiberiv. 
Purrier,  Jac.  415.  Brxuttey  ▼.  JWx- 
<*>,  3  Ves.  324. 
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independently  of  such  void  collateral  contingency*  More- 
over, in  a  very  recent  case,  (o)  where  there  was  a  bequest  of 
leasehold  property  to  the  testator's  son,  R. ;  "and  should  he 
die  without  heir  or  will,"  over,  it  was  held  by  Sir  /.  W%gram> 
V.  C,  that  R.  took  the  absolute  interest,  the  gift-over  on 
the  contingency  of  the  legatee  not  making  a  will  being  held 
void.  And  it  is  observable,  that  this  decision  was  pro- 
nounced, although  it  had  been  argued  at  the  bar,  that  the 
construction  of  an  indefinite  failure  of  issue  was  repelled  by 
die  circumstance,  (amongst  others)  that  the  existence  of  the 
heir  or  of  the  will  must  be  contemporaneously  ascertained ; 
meaning,  at  the  death  of  the  first  taker.  It  k  true,  in  Oreen 
v*  Harvey*  ^e  property  in  question  was  personalty,  but  in 
regard  to  the  particular  species  of  disposition  referred  to, 
that  circumstance  is  of  no  importance ;  or,  if  any,  favors  the 
restricted  construction* 

In  connexion  with  this  subject,  must  be  noticed  a  very  The  rale 
important  rule  of  construction,  by  means  of  which,  the  doc-  Zrw*  **or"  to 
trine,  that  by  the  combination  of  a  failure  of  issue  with  meftn44aad'* 


in  gifts  of  this 

words  referring  to  the  death  of  the  ancestor  under  a  parti*  class. 

cular  age,  the  failure  is  restricted,  is  practically  canned  out 

to  a  great  extent    It  is,  that  whenever  there  is  a  gift  to  a 

person  in  fee,  and  in  the  event  of  his  dying  under  the  age 

of  twenty-one,  (and,  it  should  seem,  any  other  or  greater 

age,)  or  without  issue,  over ;  the  word  or  shall  be  construed 

to  mean  and;  and  that,  therefore,  the  limitation-over  shall 

not  take  effect  unless  both  the  specified  events  happen,  (p) 

The  principle  and  operation  of  this  rule  is  thus  luminously  Its  principle 

stated  by  the  author  of  the  Treatise  on  WW* :  (y>— *rfbe  iadoPer,tio* 

ground  for  changing  the  testator's  expression  in  these  cases 

is,  that  as,  by  making,  the  event  of  the  devisee  leaving  issue, 

a  condition  of  his  retaining  the  estate,  he  evidently  intends, 

that  a  benefit  shall  accrue  to  such  issue  through  their  parent, 

(©)  Green  v.  Harvey,  1  Hare,  428.  Doe  d.  Herbert  ▼.  Selby,  2  B.  &  C. 

(p)  SouUe  v.  Gerrard,  Cro.  Elis.  926.      Mike  v.  Dyer,  5  Sim.  435; 

525.      Right  ▼.  Day,  16  East,  67.  8  Sim.  380. 

Eastman    v.  JBaktr,  1  Taunt   174.  (o)  Pp.  444,  445. 
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it  is  highly  improbable,  that  he  should  mean  this  benefit  to 
depend  upon  the  contingency  of  the  devisee  attaining  ma- 
jority ;  while,  on  the  other  hand,  it  is  very  probable,  that 
the  testator  should  intend,  in  the  event  of  the  devisee  dying 
under  that  age  leaving  issue,  to  give  him  an  estate  which 
would  devolve  upon  the  issue;  but  that,  if  he  attained 
twenty-one,  (the  age  at  which  he  would  acquire  a  disposing 
competency,)  he  should  take  the  estate  absolutely,  u  e* 
whether  he  afterwards  died  leaving  issue,  or  not.  The 
change  of  or  into  and,  therefore,  substitutes  a  reasonable  for 
a  most  unreasonable  scheme  of  disposition."  Again,—"  the 
principle  in  question  applies  to  every  case,  where  the  gift- 
over  is  to  arise  in  the  event  of  the  preceding  devisee  or 
legatee  dying  under  prescribed  circumstances,  or  leaving  an 
object  who  would,  or,  at  least,  who  might  take  a  benefit 
derivatively  through  the  devisee  or  legatee,  if  his  interest 
remained  undivested,  and  to  whom,  therefore,  it  is  probable, 
the  testator  intended  directly  a  benefit,  not  dependent  upon 
the  circumstance  of  the  devisee  or  legatee  dying  under  the 
prescribed  circumstances,  or  not"  And  the  same  learned 
writer  states  the  principle,  upon  which  the  doctrine  rests, 
to  be,  shortly, — "that  where  the  dying  under  twenty-* 
one  is  associated  with  the  event  of  the  devisee  leaving  an 
object,  who  would,  if  the  devisee  retained  the  estate,  take  an 
Interest  derivatively  through  him,  the  copulative  construction 
prevails." 

And  this  alteration  of,  "or",  into,  "and,"  obtains,  also,  in 
the  case  of  a  limitation  to  a  person  in  fee,  subject  to  a  gift- 
over,  if  he  shall  die  in  the  lifetime  of  another,  or  without 
iuue.  (r)  Thus,  where  (s)  there  was  a  devise  to  A.  for  life, 
with  remainder  to  B.  and  her  heirs,  butifB.  died  before  A.> 
or  if  she  died  without  heirs  of  her  body,  then  to  C.  and  his 
heirs ;  it  was  held,  that  the  devise*over  to  C.  could  only 


(r)  1  Jarm.  Wills,  446.  2  East,  366.     And  so*    Wright  d. 

(•)  Derm  d.    WUkins  v.    Jfenuya,       BurriU  ?.  Kemp,  3  T.  R.  470. 
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take  effect,  if  B.  died  before  A.,  and  without  issue,  for  that 
unless  or  were  read  as  and,  the  devisee-over  would  take  if 
B.  died  before  A.,  although  B.  left  issue.;  and  that  would 
clearly  be  against  the  apparent  intent  of  the  devisor,  which 
was,  to  prefer  the  issue  of  B.  to  C. 

Again,  the  construction  in  question  has  been  admitted  in  Limitation  on 
the  before-mentioned  case,  (t)  q(  a  devise  of  estates  to  A.  out  >ett]]^  ^ 
and  his  heirs,  but  if  he  should  die  without  settling  or  die-  *****'"  V 

^  *  without  issue. 

poring  of  the  same,  or  without  issue,  then,  over ;  in  regard 
to  which,  it  was  held  by  the  Court  of  B.  R.,  that  the  devise- 
over  failed  on  A»'s  disposing  of  the  property,  although  he 
subsequently  died  without  issue. 

And  so,  also,  the  same  rule  was  acted  upon  in  a  recent  Limitation  on 
case,  where  (it)  there  was  a  devise  to  trustees,  to  the  use  of  twentv^hree, 
the  testator's  son,  if  he  should  attain  twenty-three,  or  should  7ejelI%1nMir" 
be  married  with  the  consent  of  the  trustees,  which  should  *»t,  without 

MIHlftj 

first  happen,  in  fee ;  and  in  case  he  should  die  without  at- 
tainting twenty-three,  or,  being  married  with  such  consent  as 
aforesaid,  should  die  without  leaving  lawful  issue,  or  such 
issue  should  die  under  twenty-one,  then,  over;  the  son 
married  with  consent  under  twenty-three :  and  it  was  held, 
that  the  son  could  make  a  good  title  to  an  estate  in  fee- 
simple. 

It  is  observable,  that  this  constructive  "change  of, "  or,"  into,  Rq]©  restrict- 
"and,"  and  also  the  rule  which  gives  a  restricted  construe-  ^u^^  on 
tion  to  words  importing  a  failure  of  issue,  by  reason  of  their  ■wociation 

.  i  n  i  i  ,       with  collateral 

association  with  a  collateral  contingency  personal  to  the  contingencies, 
ancestor,  obtain,  as  well  in  oases,  where  the  construction  of  SLmgjnt  "or" 
an  indefinite  failure  of  issue  would  have  the  effect  of  raising  "jto  "ind," 

~   obtain,  though 

an  estate-tail  by  implication,  which  would  validate  the  sub-  contrary 

•  a  ii  •  construe— 

sequent  gins,  as  where  that  construction,  on  account  of  its  tion  would 
not  so  operating,  would,  simply,  render  the  ulterior  limitations  [^  ettet*a 
void  for  remoteness. 

(f)  Beachcrofl  v.  Broome,  4T.R.  («)  Grimihaw  r.  Pickup,  reported 

441.     And  see  also  Green  v.  Harvey,      in  3  Jur.  286. 
1  Hare,  428,  as  to  personal  estate. 
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6.  Cirenm-  &  The  next  ground  of  a  restrictive  construction  of  words 

o^bein^  importing  a  failure  of  issue,  to  be  mentioned  in  this  place,  is 

wS^^a^r  that  founds  cm  expressions  by  which  the  ulterior 


hit  decease,"  jg  introduced,  and  which  refer  to  the  time  of  die  decease 
of  the  ancestor,  as  the  period  of  that  limitation  taking 
effect  Thus,  if  land  be  devised  to  A.  in  fee,  and  if  he  die 
without  issue,  then,  at  or  after  his  decease,  to  B. ;  the  words, 
"  after  his  decease,"  seem,  with  sufficient  certainty,  to  point 
to  the  death  of  the  first  taker,  as  the  time  at  which  the  fai- 
lure of  issue  contemplated  is  to  be  ascertained. 
Ho  <ut*ai  But,  though,  antecedently  to  any  view  drawn  from  authority, 

admitted  force   the  influence  of  these  words  seems  sufficient  to  warrant  the 
press^8°u       restricted  construction,  it  must  be  confessed,  that  no  actual 
to  limitations     decision  has  yet  admitted  that  influence,  in  regard  to  limita- 
tions of  real  estate;  while  there  is  some  authority  of  a  con- 
trary tendency.    Various  cases  have  fully  established  the 
force  of  the  words  in  question  as  respects  gifts  of  personalty; 
but  the  broad  distinction  between  limitations  of  real  and  of 
personal  estate,  upon  a  dying  without  issue,  prevents  those 
cases  being  regarded  as  decisive  of  the  question  before  us* 
From  two  cases  only,  can  a  conclusion  favorable  to  the  ex- 
tension of  the  doctrine  under  consideration  to  limitations  of 
Cue  of  Doe  d.  real  estate,  be  derived.     The  case,  alluded  to,  is  that  of  Doe 
%ng1'  d.  King  v.  Frost,  (t>)  where  there  was  a  devise  of  realty  to 

the  testator's  son,  W.  R,  and  his  heirs,  provided,  that  if  the 
said  W.  F.  should  have  no  children,  child,  or  issue,  the 
devised  property  was,  on  the  decease  of  the  said  W.  F.,  to 
become  the  property  of  the  heir-at-law,  subject  to  such  fc- 
gacies  as  W.  F.  might  leave  by  will,  to  any  of  the  younger 
branches  of  the  family.  It  was  held,  that  W«  F.  took  an 
estate  in  fee,  subject  to  an  Executory  devise-over,  in  the 
event  of  his  death,  without  leaving  issue  living  at  that  time. 

0b86rn^°d8      *l  nas  ^een  before  8een' tnat  tbi*  <fecurion  ia*  in  a  great  degree, 
King  ▼.  FrotL    to  be  referred  to  the  circumstance  of  the  charge  of  legacies, 

<»)  3B.&  Aid.  546. 
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subject  to  which  the  ulterior  limitation  was  made.  But  it 
is  clear,  that  the  words, "  on  the  decease,"  by  which  the  gift- 
over  was  introduced)  must  be  considered  as  having,  in  some 
measure,  influenced  the  decision,  for  Hoiroyd,  J.,  referred  to 
that  expression,  as  of  some  importance  in  putting  a  construc- 
tion upon  the  limitations.  The  case  cannot,  however,  be 
treated  as  even  approaching  to  a  decision  upon  the  effect  of 
the  wards  in  question ;  for  it  does  not  appear,  that  they  were 
urged  in  the  argument  at  the  bar,  or  by  the  other  judges,  as 
warranting  the  limited  construction  adopted  by  the  Court. 

The  other  case,  referred  to,  is  that  of  Robins  o»v.  Grey(w)  Cueof  Jb6t»- 
where  there  was  a  devise  to  a  trustee,  in  trust  to  pay  the 
rents  and  profits,  to  the  testatrix's  three  daughters,  and  the 
survivor  of  them,  for  their  respective  lives,  share  and  share 
alike ;  and  after  their  decease,  the  property  to  be  in  trust 
for  the  children  of  the  said  three  daughters,  who  should  be 
living  at  the  death  of  the  survivor  of  the  said  daughters, 
share  and  share  alike,  as  tenants  in  common  (without  any 
words  of  limitation) :  but  if  all  the  said  daughters  should  die 
without  leaving  issue,  then  after  the  decease  of  the  survivor  of 
the  said  daughters,  in  trust  for  the  testatrix's  grandson,  W. 
R.,  his  heirs  and  assigns  for  ever.  On  a  case  from  Chancery, 
the  Court  of  B.  R.  certified,  that  the  testatrix's  daughters 
took  estates  for  their  lives,  and  that  such  of  their  children,  as 
should  be  living  at  the  death  of  the  survivor  of  the  daiqrjbters, 
would  take  estates  in  fee,  as  tenants  in  common*  To  have  Obgervatww 
arrived  at  this  conclusion,  it  is  evident,  that  the  judges  must  ??g^oM*'m 
have  discarded  the  construction  of  an  indefinite  failure  of 
issue,  for  the  application  of  such  a  construction  would  have 
had  the  effect  of  raising  estates-tail  by  implication  in  the 
testator's  daughters,  in  remainder  expectant  on  the  deter- 
mination of  the  life-estates  of  their  children.  A  restricted 
construction,  on  the  other  hand,  operated  in  this  manner: — 
the  testator,  by  giving  over  the  property  in  fee,  in  the  event 

<»)  9  East,  U 
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of  a  default  of  children  of  his  daughters,  living  at  the  time  of 
the  decease  of  the  survivor  of  those  daughters,  plainly  im- 
plied, that  if  an j  grandchildren  outlived  the  survivor  of  the 
daughter^suchgraudchildrenshouldtakethefee;  as  the  con- 
struction of  their  taking  only  life-interests  would  make  it  per- 
fectly immaterial,  at  what  period  their  deceases  should  take 
place,  and  would,  therefore,  render  nugatory  any  provisoo, 
contemplating  the  deaths  of  the  daughters'  children  under 
particular  circumstances ;  reasoning  similar  to  that,  which 
gives  the  fee  to  a  person  under  a  devise  to  him  indefinitely, 
with  a  subsequent  limitation-over,  in  the  event  of  his  death 
under  twenty-one,  or  other  specified  age.  To  give  foil 
effect,  consequently,  to  the  limitation  on  die  contingency  of  a 
failure  of  the  testator's  grandchildren,  the  Court,  having  de- 
termined upon  the  construction  of  a  restricted  failure,  would 
give  effect  to  that  construction,  by  holding  the  grandchildren 
living  at  the  decease  of  the  survivor  of  the  daughters,  entitled 
in  fee-simple ;  which  was  the  decision  actually  pronounced. 
This,  it  is  conceived,  is  the  true  character  of  the  adjudication 
referred  to ;  (x)  and  it  has  been  here  considered,  for  the  pur- 
pose of  showing,  that  Robinson  v.  Orey  must  be  regarded  as 
an  authority  in  favor  of  the  restricted  failure  of  issue ;  but 
whether,  or  to  what  extent,  that  construction  is  to  be 
referred  to  the  words,  "  after  the  decease,  &c,"  introducing 
the  ulterior  gift,  it  may  be  difficult  to  say. 
Caw  of  Wmkv  Opposed  to  these  two  authorities,  are  two  others,  of  the 
following  description.  In  Walter  v.  Drew,  (y)  a  testator 
devised,  that  if  W.,  his  eldest  son  and  heir-at-law,  should 
happen  to  die,  and  leave  no  issue  of  his  body  lawfully  be- 
gotten, then  and  in  that  case,  and  not  otherwise,  after  the 
death  of  the  said  W.,  the  testator's  lands  of  inheritance 
should  be  to  R.  in  fee:  and  it  was  held,  that  W.  took  an 
estate-tail ;  of  course,  upon  the  ground  of  the  failure  being 


(x)  See  the  arguments  in  Hutckin-      as  to  the  nature  of  this  decision. 
«o»  ▼.    Stephens,  1  Keen,  244,  245,  (y)  ]  Com.  373. 


SBC.  I. — BUB.  l]  ON  FAILURE  OP  ISSUE.  237 

unrestricted.  In  Doe  d.  Cock  v.  Cooper,  (z)  there  was  a  Case  of  Doe  d. 
devise  of  lands,  to  the  testator's  nephew,  R.  C,  for  his  life,  T'  ooper' 
and  after  his  decase,  to  the  lawful  issue  of  the  said  R.  G,  as 
tenants  in  common ;  but  in  case  the  said  R.  C.  should  die 
without  leaving  lawful  issue,  then,  after  his  decease,  to  6.  H. 
in  fee :  and  it  was  held  in  B.  R.,  that  R.  C.  took  an  estate- 
tail,  to  accomplish  the  general  intention,  and  by  implication 
from  the  words,  « in  case  R.  C.  shall  die  without  leaving 


In  neither  of  these  last-mentioned  cases  does  it  appear,  Observations 
that  the  question  of  the  force  of  the  words  referring  to  the  tSSU.  Cooper. 
decease  of  the  ancestor,  in  the  gift-over,  was  at  all  presented 
to  the  notice  of  the  judges.  In  the  latter  of  the  two,  indeed, 
the  construction  of  an  estate-tail  in  the  first  taker  obtained, 
independently  of  the  limitation  on  failure  of  his  issue ; 
although  that  gift  was  urged  in  favor  of  his  taking  an  estate- 
tail  The  only  effect,  therefore,  of  a  limited  interpretation 
of  the  words  importing  failure  of  issue,  would  have  been,  to 
give  place  to  the  ulterior  limitation  as  a  remainder,  contingent 
on  the  event  of  the  death  of  the  tenant  in  tail,  without  issue 
IMng  at  that  time;  and,  as  has  been  properly  said,  (a)  it  could 
hardly  be  contended,  that  the  words,  "  after  his  decease," 
sufficed  for  that  purpose;  especially,  as  the  indefinite  construc- 
tion would  have  the  advantage  of  making  the  ulterior  limi- 
tation a  remainder,  to  arise  on  the  determination  of  the 
preceding  estate-tail  at  any  time.  It  must  be  admitted, 
therefore,  that  Doe  cL  Cock  v.  Cooper  forms  no  very  im- 
portant authority  against  the  restrictive  construction  under 
consideration ;  although,  as  supported  by  Walter  v.  Drew, 
it  may,  perhaps,  be  considered  of  some  weight  and  con- 
sideration upon  the  point 

It  remains  to  notice  the  case  of  Dunk  v.  Tenner,  (b)  Case  of  Dunk 
recently  cited  and  observed  upon  at  some  length,  (c)  In  oU^UoiTd 
that  case,  it  will  be  remembered,  the  Court  adopted  the  aPon  lt- 

(*)  1  East,  229.  (6)  2  Ross.  &  My.  557. 

(a)  2  Pow.  Dev.  by  Jam.  5S2,  n.  (c)  Vide  rapro,  p.  200,  ctf  $eq. 
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construction  of  an  indefinite  failure  of  issue,  as  regards  both 
the  real  and  personal  estate,  notwithstanding  that  the  words, 
"  after  her  decease,"  occurred  in  the  ulterior  depositions,  in 
reference  to  the  person,  on  the  failure  of  whose  issue  they  were 
totakeeffect;  and  yet  that,  at  the  same  time,  some  of  the  gifts 
so  made  were  held  valid,  as  depending  only  on  die  decease 
of  the  fint  taker.  This  decision,  it  must  be  confessed,  is 
utterly  incomprehensible  on  any  other  ground,  than  that, 
where  expressions,  referring  to  the  decease  of  the  first  taker, 
occur  in  or  after  a  limitation-over  on  his  death  without  issue, 
such  expressions  may  be  attended  to,  so  far  as  to  be  allowed 
to  give  effect  to  the  ulterior  gifts,  if  at  the  time  of  the  first 
taker's  death  there  are  no  issue,  but  that  the  words  in  ques* 
tion  cannot  have  the  force  of  restricting  the  failure  of  issue 
itself  to  that  period.  For  a  doctrine  of  this  kind,  there 
might,  perhaps,  be  some  show  of  argument  But  Dunk  v. 
Femur  cannot  be  supported  upon  any  such  ground.  For 
the  ulterior  gifts  of  the  corpus  of  the  personal  estate  were 
in  that  case  held  to  be  void ;  and,  as  to  the  realty,  it  was 
decided,  that  the  subsequent  limitations  took  effect  as  re- 
mainders; of  course,  on  a  similar  ground.  The  result  of 
the  decision,  therefore,  was  this:  that  the  failure  of  issue 
contemplated  was  indefinite ;  that  certain  bequests  of  lega- 
cies which  were  not  to  take  effect,  except  iu  the  event  of 
default  of  issue,  were,  nevertheless,  good,  because,  as  to 
them,  the  failure  was  restricted  to  the  death  of  the  first  taker ; 
while  the  gifts  of  the  carpus  of  the  personalty,  whereout 
those  legacies  were  to  be  satisfied,  and  which  were  to  take 
effect  in  the  very  same  event,  were  void,  as  too  remote. 
To  say,  that  such  a  decision  is  not  referrible  to  or  explicable 
by  any  rule  or  principle  of  legal  construction,  applicable  to 
a  single  scheme  of  disposition,  complete  in  itself,  and  evincing 
one  uniform  intention,  appears  to  be  almost  superfluous. 
But  when  to  this  consideration,  is  added,  that,  of  the  gifts 
of  the  corpus  of  the  property  expressly  referring  to  the  event 
on  which  the  legacies  depended,  as  coincident  with  that  on 
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which  the  former  were  to  arise,  room  is  left  for  no  other 
supposition,  than,  that  the  extraordinary  character  of  the 
decision  is  to  be  attributed  to  the  apparent  circumstance, 
of  no  argument  having  been  addressed  to  the  Court,  upon 
the  point  of.  the  remoteness  of  the  gifts  of  the  legacies. 
Had  such  a  view  of  the  case  been  pressed,  there  can  be  little 
doubt,  that  either  the  bequests  of  the  legacies  would  have 
been  held  too  remote,  in  accordance  with  the  principle  of 
construction  adopted  in  reference  to  all  the  other  gifts ;  or, 
that  the  Court  would  have  harmonized  the  interpretation, 
by  holding,  that  all  the  ulterior  gifts  depended  upon  one, 
namely,  a  restricted,  failure  tof  issue,  and  that,  therefore,  as 
to  both  realty  and  personalty,  they  were  good  Executory 
limitations*  At  all  events,  it  may  be  affirmed,  that  Dunk  v. 
Fenner  is  an  authority  of  no  very  decisive  character,  upon 
the  force  belonging  to  the  expression,  "  after  his  decease," 
or  the  like,  in  regard  to  the  construction  to  be  put  upon 
words  importing  a  failure  of  issue. 

Here,  it  may  be  observed,  that  where  the  words*  "  after  Words  "after 
his  decease,"  &c.,  occur  merely  as  a  referential  expression,  aforesaid"  "* 
and  are  not  themselves  used  to  introduce  the  limitation  ^Z^P.™ a 

Ttjtrtxnai  ox- 

depending  on  the  failure  of  issue,  they,  without  doubt,  have  p*«*»on  only. 
no  force,  in  relation  to  the  extent  or  character  of  that 
failure.  Thus,  where  (4)  there  was  a  gift  by  wiU,  in  case  the 
testator's  daughter,  AL>  should  die  without  issue*  and  subse- 
quent gifts  were  made,  "  after  her  decease  in  manner  afore- 
said:" it  was  held,  that  those  words  must  be  construed  to 
refer  to  the  daughter's  decease  without  issue,  and,  therefore, 
to  mean,  after  the  failure  of  issue  at  any  time* 

Upon  the  whole,  it  must  be  observed,  that  no  sufficient  Observations  as 
authority  at  present  exists,  for  extending  the  restrictive  force  0f  the  law, 
of  the  words,  "  after  his  decease,"-  or  the  like,  to  limitations  foJJHT^after 
of  real  estate,  however  well  established  the  rule,  in  regard  j?"  d*3em?*»" 

&C.«  ID  fflflS  01 

to  similar  gifts  of  personalty.     That  the  inference  arising  realty. 

(d)  Grtem  v.  Rod,  Fittg.  $8  ;  cited  S  Atk.  389. 
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7.  Circnm- 
sUbceof  irift 
having  refer- 
ence to  prior 
limitation  on 
failure  of 
issue,  clearly 


from  such  expressions  in  favor  of  a  confined  signification  of 
words  importing  a  failure  of  issue,  is  equally  strong,  what- 
ever the  nature  of  the  subject-matter  of  the  gift,  is  plain ; 
and  it  is  by  no  means  clear,  that  that  presumption  will  be 
restricted  to  limitations  of  personal  properly,  should  occa- 
sion arise  for  an  actual  adjudication  on  the  question.  If 
that  course  be  adopted,  however,  the  reason  of  the  difference 
of  construction  must  be  sought  for,  in  the  greater  facility 
with  which  the  Courts  are  accustomed  to  admit  the  restric- 
tive interpretation,  in  respect  to  limitations  of  real,  than  of 
personal,  estate. 

7.  Another  circumstance,  sometimes  restrictive  of  words 
primarily  importing  a  general  failure  of  issue,  is  that,  of  the 
particular  gift  in  reference  to  which  the  question  arises,  oc- 
euring  subsequently  to  another,  which  is,  either  expressly, 
or  by  legal  implication  from  accompanying  expressions 
or  circumstances,  to  take  effect  upon  a  dying  without  issue 
living  at  the  death  of  the  ancestor,  (e)  This  rule  is  founded 
on  a  presumption,  that  when  an  event  of  the  same  character 
is  contemplated  in  two  distinct  gifts,  the  author  of  the  limi- 
tations also  had  in  his  mind  an  accordance  in  (what  may  be 
termed)  the  adjuncts  or  accessories  of  the  contingency ;  and 
that  any  difference  in  the  expressions  used  is  to  be  referred 
to  the  very  common  and  natural  tendency,  to  speak  less 
precisely,  or  more  summarily,  on  a  subject,  or  of  an  event, 
previously  particularised :  or  if  the  first  mention  of  the  con- 
tingency be  not,  in  itself,  technical  and  definite,  but  derive 
its  particular  purport  from  accompanying  expressions,  or  cir- 
cumstances extrinsic,  as  that  borrowed  or  accidental  precision 
proceeds  from  a  presumed  intention  (not  less  clear,  because 
informally  evinced,  or  incidentally  educed,)  the  recurring 
expression  of  a  similar  contingency,  in  general  terms,  is 
entitled  to  or  demands  a  similar  interpretation,  although  it 
may  not  be  assisted  by  the  like  incidental  manifestations 


(«)  See  Prior  on  "  beae,"  90,  et  mq. 
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of  intention ;  in  other  words,  the  rule,  noscitur  a  sociis,  has 
place. 

It  may  suffice  to  mention  one  case,  in  which  this  referential  Case  of  -Rod- 
construction  has  obtained.  Thus,  in  the  late  case  of  Radford  •^?#  f^' 
v.  Radford,  (/)  there  was  a  devise  of  freehold  and  leasehold 
estates,  to  A*  and  B.,  as  tenants  in  common,  and  the  heirs  of 
the  body  and  bodies  of  the  said  A.  and  B.,  as  tenants  in 
common,  and  if  either  of  them  should  die  without  leaving 
issue,  then,  as  to  the  share  of  such  of  them  as  should  so  die 
without  issue  as  aforesaid,  to  the  use  of  the  survivor  of  them, 
the  said  A.  and  B.,  and  the  heirs  of  his  body ;  and  in  case 
both  of  them  should  die  without  issue  of  his  or  their  body 
or  bodies,  then,  to  the  use  of  C.  for  life,  with  remainder, 
to  trustees  to  preserve,  &c,  and  divers  remainders-over: 
and  it  was  held,  that  the  limitation  to  the  survivor  was  a 
good  limitation  by  way  of  Executory  devise;  that  by  the 
word, "  issue,"  in  the  succeeding  clause,  the  testator  intended, 
Much  issue  as  were  to  take  under  the  prior  limitation ;  and  that, 
consequently,  the  limitation-over  to  C.  was  not  too  remote. 

In  the  application  of  the  rule  under  consideration,  it  is  ma*  Caution  requi- 
nifest,  very  great  caution  is  requisite ;  else,  the  mere  circum-  "tej .J****  - 
stance,  that  in  one  part  of  an  instrument,  a  restricted  failure  this  doctrine. 
of  issue  is,  either  expressly  or  by  implication,  contemplated, 
might  be  deemed  sufficient  to  rebut  any  other  construction, 
however  deficient  the  grounds  for  a  limited  construction,  or 
adverse  the  inclination  and  rules  of  legal  interpretation* 

One  limit  to  the  application  of  this  doctrine  seems  to  be,  Referential 
that  the  limitation,  which  is  the  subject  of  the  supposed  re-  be  subsequent 
ferential  construction,  should  be  posterior  in  order,  to  that  J?  ^"^^^ 
which  is  to  lead  the  interpretation.     Without  this,  settled  tion. 
rules  of  construction  would  be  open  to  unlimited  interference, 
and  groundless  intrusion ;  and  in  default  of  this,  that  which 


{/)  1   Keen,  486.     And  see  the  vide  Lepine  v.   Ferard,  2  Rom.    & 

previous  cases  of  Sheppard  v.   Lee-  My.  378,  but  Sir  J.  Leach  and  Lord 

ringkam,  AmbL  122;  Ktrkpatrich  ▼.  Brougham  differed,  as  to  the  construe- 

Kirkpatrich,  13  Yes.  476;  Mereer.  tien  of  the  failure  first  mentioned. 
Lord  Ormonde,   1   Ross.  382.     Sed 

R 
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prior  express 
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construction. 
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of  all  the 
objects  of  prior 
gift. 


is  the  whole  and  sole  basis  of  the  doctrine  fails ;  and  this, 
in  its  turn,  becomes  subject  to  question,  as  resting  on  no 
solid  or  rational  foundation,  by  reason  of  its  extension  to 
cases,  which  cannot  share  with  it  a  common  principle  of 
operation. 

Again,  it  would  appear,  that  there  is  more  ground  for  the 
application  of  the  doctrine  in  question,  when  the  failure  of 
issue  first  mentioned  is  only,  constructively,  restrained  to  the 
death  of  the  ancestor,  than  when  that  failure  is,  by  express 
terms,  so  restricted ;  for,  in  the  latter  case,  there  will,  ge- 
nerally, be  such  a  marked  difference  in  the  expressions  used, 
as  almost  to  give  rise  to  the  presumption,  that  two  kinds  of 
dying  without  issue  were  intended,  (g)  When,  however,  the 
restriction  of  the  first  failure  proceeds  from  implication, 
grounded  on  accompanying  expressions  or  extrinsic  circum- 
stances, the  deficiency  in  precisenf  ss  of  the  contingency 
subsequently  contemplated,  raises  no  presumption  as  to  an 
intended  distinction  in  the  character  of  the  respective  events. 

Further,  it  should  seem,  that  this  rule  more  easily  applies 
to  cases,  where  the  first  gift,  on  a  dying  without  issue,  is  to 
one  or  more  of  two  or  more  persons  taking  under  a  prior 
limitation,  in  the  event  of  the  death  of  either  without  issue, 
and  the  subsequent  gift  is  on  failure  of  issue  of  all  the  objects 
of  the  previous  limitation,  (h)  Here,  a  strong  presumption 
arises,  that  the  author  of  the  gifts  intended  a  coincidence 
between  the  event,  on  which  the  cross-limitation  was  to  de- 
pend, and  that,  on  which  the  ulterior  gift-over  was  to  take 
effect  And  in  this  case,  the  referential  construction  seems 
better  founded,  because  of  the  relationship  which  exists  be- 
tween the  gifts  depending  on  the  respective  failures,  and, 
also,  because  of  the  closer  contact  into  which  the  two  limita- 
tions in  question  are,  generally,  brought,  when  they  actually 
occur.     Nor  does  the  influence  of  these  considerations  appear 

(g)  See,  as  to  this,  2  Jarni.  Wills,      hereafter  arise  in  the  case  of  Ridgt- 
366,  n.  way*.  Mm*hettrick>  1  Dr.  &  War.  84. 

(A)  A  question  of  this  kind  may 
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to  be  the  leas,  when  the  cross-limitation  is  made  to  persons, 
by  name,  and  not  under  the  description  of "  survivors9  or 
"  survivor." 

Again,  if,  in  regard  to  the  property  first  limited,  But  rale  will 
there  be  a  distinct  gift  to  the  issue,  by  force  of  which,  ^^^ 
the  failure  described  in  the  limitation-over  is  restricted,  but  restricted  en 

ground  of 

the  failure  of  issue  contemplated  m  a  subsequent  disposition  previous  ex- 
be  not  preceded  by  any  such  prior  limitation,  the  objects  of  S^ 
which  might  qualify  its-  general  meaning,  the  indefinite 
construction,  in  the  latter  case,  will  not  be  rebutted  by 
reference  to  the  prior  clause  of  gift,  (•) 

But,  in  truth,  the  application  of  the  restricted  construction  Difficult  to 

prescribe  de- 

under  consideration,  may  be  said  to  depend,  in  so  great  a  finite  rules  in 
degree, on  the  particular  circumstances  of  every  case*  that  this  foc*ine. 
no  general  rules  can  be  laid  down  with  respect  to  it,  which 
would  not  admit  of  frequent  infringement  The  slightest 
indication,  however,  that  the  failure  of  issue,  contemplated 
in  the  ulterior  gift,  is  to  be  of  the  same  character  with  that 
on  which  a  prior  one  depends,  will  be  sufficient  to  give  it 
place,  if  the  construction  of  a  restricted  failure  be  clearly 
established,  with  respect  to  the  previous  limitation. 

8.  Another  circumstance,  generally  considered  inconsis-  8.  Circum- 
tent  with  the  construction  of  an  indefinite  failure  of  issue,  is  K»  ££ 
that,  of  the  ulterior  limitation  being  made  to  depend,  not  JS^0^ 
only  on  a  failure  of  issue  of  the  first  taker,  but,  also,  on  the  jf™*  a*d   . 

"  death  of  such 

decease  of  such  issue  under  twenty-one,  or  any  other  specie  issue  under  a 
fied  age.    The  superaddition  of  such  a  contingency  plainly 
shows,  that  by  the  term,  "  issue,"  was  meant,  not,  indeed, 
necessarily,  the  immediate  offspring  of  the  person  named, 
but  all  issue  living  at  his  decease,  (A) 

In  most  of  the  cases,  in  which  limitations  of  this  character 
have  occurred,  there  have  been  previous  express  gifts  to 
the  issue ;  and  the  question  has  generally  been,  whether 

(i)  Carter  ▼.  BentaO,  2  Bear.  551.  Sim.  501 ;  but  the  V.  C.'s  ohserra- 

(A)  8ee  1  Jam.  Wills,  331,  333,  tioas  were,  clearly,  unnecessary  and 

353,  363  ;    Prior  on  «  Issue,"  73.  eitra  judicial. 

S§d  vmIs   QHmskaw  ?.    PUk*pt  9 

b2 
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Age  fpGCUftd 

most  not  be 
greater  than 
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>  void,  if 
irst-taker 
leave  issue 
surviving. 


9.  Circum- 
stance of  gift- 
orer  being  on 
failure  of 
fetor's  own 


the  parent  should  take  an  estate-tail,  or  the  issue  succeed 
by  purchase ;  under  which  circumstances,  no  question  of 
remoteness  could  arise.  (/) 

It  must  be  observed,  that  if  the  age,  on  non-attainment  of 
which,  by  the  issue,  the  limitation-over  is  to  arise,  be  greater 
than  twenty-one,  that  limitation  will  not  be  capable  of 
taking  effect,  in  the  alternative  of  the  person  named  leaving 
issue  surviving  him ;  for,  although  the  single  contingency  of 
the  failure  of  issue  is  restrained  to  the  time  of  the  death,  by 
the  effect  of  the  superadded  contingency,  yet,  if  that  event 
do  not  happen,  the  ulterior  gift  must  then  depend  on  the 
other  contingency  with  which  it  is  associated;  and  that 
being,  upon  the  hypothesis,  too  remote,  the  limitation-over 
necessarily  fails. 

9.  A  Anther  circumstance,  giving  rise  to  a  restricted 
construction  of  words  importing  a  failure  of  issue,  occurs, 
it  is  said,  (m)  when  there  is  a  devise  in  default  of  issue  of 
the  testators  own  body;  which,  unless  there  are  expres- 
sions, plainly  indicating,  that  the  testator  intended  a 
failure  of  issue  whenever  it  may  happen,  refers  to  a  failure 
of  issue  living  at  the  time  of  his  own  death*  This  is,  what 
may  be  termed,  a  natural  construction,  because  it  moat 
accords  with,  what  must  be  presumed  to  have  been,  the 
testator's  meaning.  The  words  may  be,  and  generally  are, 
sufficiently  comprehensive,  to  admit  of  the  construction 
of  an  indefinite  failure  of  issue,  and,  as  applied  to  or- 
dinary cases,  might,  indeed,  require  such  a  construc- 
tion. But  when  an  interpretation  is  to  be  put  upon  terms 
used  by  a  testator,  in  reference  to  himself  and  to  a  particular 
condition  of  his  family,  the  most  reasonable  view  to  be 
taken  of  his  meaning  and  intention,  is,  that  he  was  referring 
to  a  state  of  things  which  might,  or  might  not,  exist,  at  the 

(2)8ee  Awd.  Davy  ▼.  BumtaB,  Wright,  2  Bligh,  58 ;  3  Jarm.  Wills, 

6  T.    R.   80 ;    Marut  v.  .fonts,  1  293,  347. 
Brod.  &  Bing.  484 ;  Zees  ▼.  Masly,  (at)  2  Pow.  Der.  by  Jarm.  667,  et 

I  You.  &  Coll.  589;  Hot  ▼.   Gqf>  sse>    FowtTt  note  to  F.  Ex.  Der. 

II  East,  668;  Judgment  in  Je**mv.  136,  ef  **j.     Cru.  Dig.  tit.  38,  c.  IS. 
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time  of  his  own  decease,  that   being   the  period   of  the 
will  taking  effect 

Thus,  where  (n)  a  testator,  after  directing  all  his  debts  to  case  of 
be  paid, "  in  default  of  issue  of  hie  own  body"  gave  to  trustees  ££jJJ![7" 
and  their  heirs,  certain  lands,  &c,  in  trust,  to  pay  his  sister, 
an  annuity  of  100/.,  till  his  debts  and  legacies  were  paid,  and, 
after  payment  thereof  to  his  sister  for  life,  with  divers  re- 
mainders-over, in  strict  settlement ;  on  a  case  sent  from 
Chancery  for  the  opinion  of  the  Court  of  B.  R.,  it  was 
objected,  that  this  devise,  being  after  an  indefinite  failure  of 
issue,  was  executory  and  too  remote ;  to  which  it  was  an- 
swered, that  it  was  not  executory,  but  depended  upon  a  pre- 
cedent conditional  event,  to  be  ascertained  at  the  testator's 
decease  :  the  Court  certified,  that  the  trustees  took  a  base- 
fee,  determinable  on  the  payment  of  the  testator's  debts  and 
legacies,  out  of  the  profits  of  the  estates ;  and,  principally, 
upon  the  ground  of  the  devise  being  merely  conditional, 
in  case  he  left  no  issue  of  his  body.  And  Lord  Mansfield, 
C.  J.,  observed,  that  where  a  devise  must  take  effect,  if  at 
all,  at  the  death  of  the  testator,  it  is  not,  properly,  an  Exe- 
cutory devise ;  but  that  such  a  devise  was  a  devise  upon  a 
contingent  event,  which  must  happen  at  or  before  the  death 
of  the  testator:  an  Executory  devise  is  a  devise  that  is 
to  take  place  in  futuro. 

And  so,  in  another  case,  (o)  A.,  being  seised  of  divers  estates,  case  of 
by  virtue  of  a  Betdemeot  made  by  hia  mother,  to  the  use  of  £#' 
himself  for  life,  with  remainders  in  strict  settlement,  with  a 
remainder  in  fee,  vested  in  himself,  as  right  heir  of  his 
mother,  made  his  will,  by  which  he  devised  all  his  estate  in 
certain  counties  (wherein  the  settled  estates  were  situate,) 
"  upon  default  of  issue,  male  and  female,  of  his  own  body,"  to 
trustees,  in  trust,  to  pay  his  just  debts  and  legacies,  and  after 
payment  thereof,  over ;  and  he  bequeathed  annuities  to  his 

(»)   WeMnotonv.  WdXmgttMy  1  Bl.  torn  ▼.  Lytton,    4  Bra.  C,   C.  441; 

R.  645 ;  4  Burr.  2165.  Samford  v.  My,  3  B.  &  Aid.  654  ; 

(o)  RrtMckv.  CmdeB,  3  Bro.  Pari.  Doe  A.  IUw\.  Lmcrafc  8  Bbg.  366  j 

Cft.  TomL  edit,  267,     Ami  m  LgU  Benn  *.  Dixon,  10  Sim.  636. 
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sisters.    The  case  arose  on  an  appeal  from  a  decree,  in  favor  of 
the  devisees,  by  the  Lord  Chancellor  of  Ireland ;  and  the  ques- 
tion material  to  oar  present  subject  was,  whether  the  devise 
of  the  settled  lands  was  valid     On  the  one  side,  it  was  con- 
tended, that  the  devise  was  void,  for  want  of  a  particular* 
estate,  to  support  it  as  a  remainder,  and  too  remote,  after  a 
general  failure  of  issue,  to  take  place  as  a  future  or  Executory 
devise.     On  the  other  side,  it  was  argued,  that  the  devise 
under  the  will  of  A.  was*  at  his  death,  a  devise  tit  possession, 
and  not  an  Executory  devise:  no  estate  was  limited  to  the 
issue  by  the  will ;  but  it  was  plain,  the  testator  meant,  a 
failure  of  issue  living  at  the  time  of  his  death  :  the  con* 
tingency  was  determined,  the  instant  the  will  took  place, 
viz.,  the  testator's  death :  the  first  trust  was  to  pay  debts, 
legacies,  and  annuities,  to  his  sisters,  for  their  lives;  and  he 
could  not  have  intended  that  those  trusts  should  take  place, 
one  hundred  or  two  hundred  years  after  his  death.    The 
House  of  Ixxrds  dismissed  the  appeal,  and  affirmed  the 
decree  of  the  Court  below. 
Obierratiou         In  both  the  last  cited  cases,  we  are  to  observe,  that  there 
ca*<»,iad         were  special  circumstances   in   the  will,  affording  a  pre- 
th^tffirm  th?  8umPt*OI,»  th**  *he  testator,  in  devising  his  estate,  in  the 
doctrine.  event  of  a  failure  of  his  own  issue,  considered  he  was  mak- 

ing a  disposition,  which  would  either  take  effect,  or  fail,  at 
his  own  decease.  In  both  wills,  the  devise  had  reference  to 
the  payment  of  the  testator's  debts ;  a  provision  not  easily 
reconcileable  with  the  notion,  that  he  had  in  his  mind, 
an  event  of  indeterminate  occurrence,  such  as,  an  indefinite 
failure  of  issue.  It  may,  perhaps,  therefore,  be  doubted, 
whetherthe  doctrine  in  question  amounts  to  any  thing 
more,  than,  that  the  Courts,  in  putting  a  construction 
upon  words,  having  reference  to  the  failure  of  the  testator's 
own  issue,  will  pay  attention  to  any  slight  expressions  and 
circumstances,  which  indicate,  that  he  had  in  his  contempla- 
tion, the  event  of  such  a  failure  at  his  own  decease ;  there 
being  a  primd  facie  presumption,  that  such  construction 


*n^^^*^*"~'^^^**i9'^^i9^mt* 


SEC.  L — SUB.  l]        ON  FAILURE  OF  ISSUE.  247 

most  accords  with  the  testator's  meaning,  though,  probably, 
of  itself,  insufficient  to  rebut  the  primary  legal  signification 
of  words  importing  a  failure  of  issue. 

It  seems  clear,  at  all  events,  that  nothing  must  appear  Contingency 
upon  the  face  of  the  will,  indicating,  that  the  testator  had  in  "ference'onW 
his  contemplation,  the  failure  of  any  remoter  issue  than  his  ^  j?***0'1 
own  immediate  offspring,  namely,  children.  Thus,  in  one 
case,  ( p)  a  testatrix  gave  a  remainder,  to  which  she  was 
entitled  after  the  death  of  her  husband,  who  had  a  par- 
ticular-estate for  his  life,  thus: — "To  my  dear  children, 
if  I  should  leave  any  to  survive  me ;  but  in  case  I  should 
leave  no  such  child  or  children,  nor  the  issue  of  such  child  or 
children,  and  after  the  decease  of  my  dear  husband,  then  I 
give  and  bequeath  my  said  estates  to  J.  H.,  making  him 
hereby  sole  heir  of  this  my  last  will  and  testament,  in 
default  of  issue  left  by  me,  and  after  the  death  of  my  dear 
husband  ;*  and  a  question  arose,  whether  the  limitation  to 
J.  EL  was  a  contingent  executory  limitation,  upon  the 
testatrix's  dying  without  any  children  living  at  the  time 
of  her  death,  or  a  remainder  expectant  upon  an  estate-tail  in 
those  children.  Lord  Hardxoiche  said : — "  It  has  been 
objected,  that  these  words  must  be  construed  only,  children 
and  issue  the  testatrix  should  leave  at  the  time  of  her  death ; 
and  that,  therefore,  the  remainder  given  over  is  a  contingent 
executory  interest,  to  take  place  only,  if  she  left  no  children 
at  the  time  of  her  death.  The  words, '  if  I  should  leave  any 
to  survive  me,'  are  quite  nugatory ;  for  no  person  can  take 
under  a  will,  unless  upon  surviving  the  testator;  and  then 
the  question  is,  whether  it  is  necessary  to  cany  on  these 
inoperative,  ineffectual  words,  to  the  subsequent  part  of  the 
devise.  It  is  not  at  all  necessary.  She  meant  to  describe, 
'  If  I  should  leave  no  children,  at  the  time  of  my  death,  nor 
issue,  at  any  time,  I  give  my  estate  over.' "  And  it  was,  ac- 
cordingly, held,  that  J.  H<  was  entitled,  upon  a  failure  of  the 

(p)  SouthOy  v.  Stonchouu,  2  Ves.  sr«,  610. 
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testator's  issue,  happening  subsequent  to  her  decease.  This 
case  is  not  adduced  as  an  authority  strictly  apposite  to  the 
present  subject,  but  only  as  supplying  a  rule  of  interpre- 
tation, applicable  to  similar  gifts,  to  take  effect  on  failure  of 
a  testator's  own  issue.  In  the  case  in  question,  the  con- 
sequence of  holding  the  gift  to  refer  to  a  failure  of  issue  at 
any  time,  was  not,  the  invalidity  of  the  ulterior  limitation  on 
the  ground  of  remoteness,  but,  the  giving  it  effect  as  a 
remainder  expectant  on  a  preceding  estate-taiL 
Wtetarne"  According  to  the  terms  in  which  the  doctrine  under 


testator  ihould  consideration  has  sometimes  (q)  been  laid  down,  it  would 
68S*  appear,  that  it  applies  only  to  the  case  of  a  testator,  childless 
at  the  date  of  his  will,  and  not,  to  that  of  one  who  has  then  any 
issue.  And  the  unreasonable  character  of  such  a  circum- 
stance, as  an  ingredient  in  the  conditions  of  the  rule,  has 
exposed  the  rule  itself  to  the  doubts  and  animadversions 
of  a  learned  writer,  (r)  who  has  very  properly  remarked,  that 
no  stronger  reason  can  exist  for  giving  a  restricted  con- 
struction to  words,  having  reference  to  the  failure  of  issue  of 
a  bachelor  or  childless  testator,  than,  to  a  similar  contingency 
as  respectsany  other  person,  either  unmarried  or  without  issue. 
Indeed,  the  annexation  of  such  a  condition  to  the  operation 
of  the  rule,  almost  destroys  the  distinctive  principle  on 
which  it  rests,  which  is  (one  sui  generis)  solely  referrible 
to  the  circumstance,  of  the  event  contemplated  being  con- 
nected with  the  testator  himself,  and  of  the  dispositions, 
by  which  that  event  is  provided  for,  necessarily  waiting 
for  effect  until  his  decease ;  which  is  also  the  time,  most 
reasonably  to  be  supposed  as  intended  by  him,  in  any  re- 
ference to  a  particular  state  of  his  family.  The  intrusion 
into  the  pre-requisites  of  the  rule,  of  a  contingency,  such 
as  that  in  question,  is  not  only  unnecessary  to  the  pre- 

(q)  2  Pow.  Dev.  bj  Jam.  567.  thor'i  few  observations  upon  this  sab- 
Mr.  ty*ite's  Digest  has  also  been  ject,  anj  ground  for  that  conclusion, 
cited,  as  supporting  this  view  (see  See  Digest,  tit  38,  cap.  18,  wt  26,  27. 
Prior  on  M  Issue/'  93) ;  but  the  writer  (r)  See  Prior  on  M  Issue,"  pp.  9$ 
cannot  discover  in  that  learned  auP  -^96. 
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serration  of  its  own  symmetry,  or  of  the  integrity  of  the 
grounds  on  which  it  is  based,  but  may  even  be  said,  to  be 
destructive  of  harmony  and  consistency  alike.  And,  more- 
over, it  seems  to  be  conceded,  that  the  rule  will  not  be 
rendered  inapplicable  by  the  subsequent  birth  of  issue,  if 
the  testator,  leave  none  turviving  him ;  (*)  an  admission,  . 
which  appears  to  deprive  even  this  inconsistent  qualification, 
of  any  consistency  in  itself  But  it  also  happens,  further, 
that  in  one  (l)  of  the  very  cases  which  have  been  adduced  in 
support  of  the  rule,  the  testator  actually  had  issue  of  the 
description  specified,  at  the  date  of  his  will,  although  they 
subsequently  failed  in  his  lifetime.  The  circumstance  of 
the  failure  of  the  issue  in  the  testator's  lifetime  can  prove 
nothing;  for  that  is  the  very  event,  the  happening  of  which 
will,  and  alone  can,  ex  hypotheti,  give  effect  to  the  limita- 
tion :  whether  the  testator  have  issue  or  not,  there  must  be 
a  failure  at  the  testator's  death,  or  the  supposed  gift  wilt  not 
arise. 

The  truth  is,  it  has  so  happened,  that  in  the  principal  Aoddenul, 
authorities  for  the  rule,  the  testator  was  childless  at  the  muthoritiw  u*> 
date  of  his  will,  and  that  circumstance,  having  been,  at  the  l^tuicet'of 
tune,  brought  prominently  forward  in  favor  of  the  restricted  ^U'*"  *"**- 
construction,  has  come  to  be  regarded  as  essential  to  its 
operation.     With   deference,  however,   to  other   opinions, 
it  is  conceived,  that  how  much  soever  the  circumstance  of 
the  testator  having  no  issue  at  the  date  of  his  will  may 
facilitate,  and  present  a  fairer  appearance  for,  the  applica- 
tion of  the  rule,  it  is  in  no  way  a  condition  of  that  applica- 
tion, nor  its  want,  a  hindrance  thereto,  of  any  moment. 

10.  Besides  the  various  expressions  and  circumstances,  10.  Mncel- 
the  effect  of  which,  in  the  construction  of  limitations  upon  praajaJ^d 
a  failure  of  issue,  has  hitherto  engaged  our  attention,  many  rareoinrtincw, 
others  will  suggest  themselves  to  the  reader,  of  various  force  ™trictire 
and  import,  which  do  not  admit  of  regular  classification,  denied! 

(■)    See   2    Pow     Dev.   by   Jura.        661.      See  alio  Dot  ».    Lmcrafl,  aN 
667.  npra. 

(I)  &»JW  t.  li-bf,  3  B.  A  Aid. 
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[chap. 


Words  "then/ 
or,  M  immedi- 
ately there- 
upon." 


«•  After  him." 


Limitation  of 
unentailable 
copyholds, 
upon  a  general 
failure  of  issue, 
how  construed. 


Any  words  which  unambiguously  indicate  an  intention  in 
the  author  of  the  gift,  to  confine  the  failure  of  issue  on 
which  the  estate  is  given  over,  to  a  dying  without  issue 
living  at  the  death  of  the  first  taker,  will  be  sufficient  to 
rebut  the  construction  of  an  indefinite  failure  of  issue. 

But  these  words  or  expressions  must  be  clear  and  definite, 
as  pointing  to  the  specific  period  of  the  first  taker's  death. 
And,  therefore,  in  general,  mere  adverbs  of  time  will  not 
suffice  for  this  purpose,  as  they  are  capable  of  being  referred 
to  the  happening  of  the  specified  event,  however  remote, 
and  do  not,  necessarily  and  exclusively,  point  to  the  particular 
period  of  the  first  taker's  death.  Thus,  if  there  be  a  limi- 
tation to  A.,  and  his  heirs,  and  in  the  event  of  his  dying 
without  issue,  then,  or  immediately  thereupon,  to  B. ;  there 
is  no  question,  that  the  ulterior  gift  is  void,  (ti)  But  such 
adverbs,  when  used  conjointly  with  any  other  expressions, 
which  aid  the  construction  of  a  restricted  failure  of  issue, 
will  be  of  weight,  in  putting  an  interpretation  upon  the 
limitations. 

Again,  it  is  clear,  that  the  expression,  "after  him,"  in  a 
gift-over  on  failure  of  issue  of  the  first-taker,  will  not  have 
the  effect  of  controlling  that  failure  to  the  time  of  his 
death,  (v) 

In  reference  to  all  the  foregoing  rules  and  distinctions,  it 
is  to  be  remarked,  that  if  the  subject-matter  of  the  limitation 
be  land  of  copyhold  tenure,  and  the  custom  of  the  manor  do 
not  admit  of  the  creation  of  direct  entails,  any  gift  which, 
in  the  case  of  freehold  property,  would  confer,  by  implica- 
tion or  otherwise,  an  estate-tail,  has  the  effect  of  creating  a 
conditional  fee  in  copyholds.  Thus,  in  a  recent  case,  (w) 
copyhold  lands  held  of  the  manor  of  K.,  in  which  there  is 
no  custom  to  entail,  were  devised  to  J.  S.,  and  his  heirs, 


(«)  See  Bmmdtrk  v.  Dormer,  2 
Atk.  308.  Bigg*  v.  Bentby,  I  Bro. 
C.  a  187. 

(e)  Bonn,  v.  Pamy,  1   Mer.   20 ; 


S.  C  19  Yes.  646* 

(it)  Doe  d.  Bleeard  ▼.  Simpson^  4 
Bing.  N.  S.  333—340 ;  3  Scott,  N. 
S.774. 
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but  if  he  should  die  without  leaving  any  child  or  children, 
then  to  M.  B.,  and  her  heirs :  and  the  Court  of  C.  B. 
decided,  that  a  fee-conditional  passed  to  J.  S. ;  and  that,  as 
the  fee-conditional  had  merged  in  the  possibility  of  reverter, 
which  had  descended  to  J.  S.,  (the  consequence  of  the 
construction  being,  that  the  gift  to  M.  B.  was  void,  as  limited 
after  a  fee,)  as  heir  of  the  devisor,  he  had  become  seised  of  a 
fee-simple  absolute.  In  the  case  of  a  similar  limitation  of 
freeholds,  it  will  be  remembered,  J.  S.  would  have  taken 
an  estate-tail,  with  remainder,  to  M.  B.  in  fee ;  the  word, 
"  children,19  being  construed,  "  issue." 

It  is,  further,  established,  that  the  circumstance,  of  property  Restricted  con- 

•      *   .         i»     ..   •  •       i    •  jy  .1  /»  .  •«     itruction  will 

comprised  m  a  limitation  being  of  the  tenure  of  unentail-  „<*  be  induced 
able  copyhold,  will  not  induce  a  Court  of  law  to  construe  ^mc^?1* 
words,  primarily  importing  a  general  failure  of  issue,  as  copyhold  not 

DOIOJF  entail* 

referring  to  a  failure  at  the  death,  so  as  to  enable  the  ulterior  able,  and  of 
gift  to  take  effect  as  an  Executory  limitation;  but  that,  S^it^of 
whatever  construction  would  be  put  on  the  words  in  ques-  ^terror  ac- 
tion, if  applied  to  a  limitation  of  freehold  lands,  will  also  hold 
in  regard  to  a  similar  gift  of  copyholds,  although  the  conse- 
quence be,  the  invalidity  of  the  ulterior  limitation,  by  reason 
of  no  remainder  being  allowable  after  a  conditional  fee.  («) 

The  various  rules  and  distinctions  which  have  been  here  General  ob- 
noticed,  in  reference  to  a  restricted  construction  of  words,  ITJ^JJica. 
importing  a  failure  of  issue,  can  be  considered  only  as  bear-  J0**  ?f 
ing  upon  limitations  in  wills,  so  far  as  their  extension  to  r?let  and 
instruments  inter  vivos  depends  upon  express  authority,  limitations  in 
The  greater  precision  and  technicality,  observed  in  limits-  dccds< 
tions  in  deeds,  have,  in  some  degree,  rendered  practically 
unnecessary,  the  consideration  as  to  them,  of  the  question  of 
the  construction  to  be  put  upon  words  of  doubtful  import,  in 
reference  to  a  failure  of  issue,  or  of  the  force  to  be  attributed 
to  accompanying  expressions,  and  circumstances  dehors  the 
gift     Nor  is  it  possible  to  affirm,  that  there  is  an  appli- 
cability of  all  authorities  upon  the  construction  of  testamen- 

(x)  Doe  d.  Bletard  v.  Simple*,  M  tuprcu 
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tary  limitations,  to  similar  gifts  in  deeds,  for  the  broad  dis- 
tinction between  the  two  classes  of  instruments,  in  regard  to 
all  questions  of  construction,  precludes  the  supposition,  that 
the  inclination  to  give  effect  to  informal  and  obscure  exhi- 
bitions of  intention,  on  the  part  of  testators,  would,  to  any 
considerable  extent,  be  shown,  to  similar  indications  in  in* 
struments  inter  vivos.  Indeed,  the  presumption  is,  that 
unless  the  intention  in  favor  of  a  restricted  failure  were 
manifested  so  strongly,  as  to  render  a  different  interpretation, 
an  instrument  of  violence  to  plain  language  and  express 
provision,  the  Courts  would  always  adhere  to  the  con- 
struction favored  by  antecedent  inclination  of  law,  not- 
withstanding the  existence  of  circumstances,  which,  in 
the  case  of  testamentary  dispositions,  would  restrict  the 
failure,  to  the  death  of  the  ancestor.  Any  case  that  may 
arise,  upon  the  restrictive  force  of  either  of  the  expressions 
or  circumstances  above  considered,  in  reference  to  limita- 
tions in  deeds,  will,  the  writer  believes,  be  one  almost  prime* 
impreuionis  ;  and  it  would,  therefore,  be  rash,  to  speculate 
upon  the  probable  weight  that  might  be  attached  to  any 
particular  circumstance  or  expression,  as  connected  with  a 
limitation,  by  instrument  inter  vivos,  to  take  effect  on  failure 
of  issue,  either  of  a  prior  taker,  or  of  a  stranger. 
Limitation  to  It  may  be  observed  here,  in  fine  of  this  branch  of  our 
hSn  of  hU  subject,  that  if  land  be  given  to  a  person,  and  the  heirs  of 
body,  and  if  he  ^  ^y  ^^  a  limitation-over  in  the  event  of  his  dying 

leave  no  issue  •**  . 

at  bis  death,      without  issue  living  at  his  death,  the  ulterior  gift  does  not 

operate  as  a  conditional  limitation,  partially  defeating  or 
suspending  the  first  estate-tail,  but  as  a  contingent  re- 
mainder, to  take  effect  in  possession,  if  the  first-taker  leave 
no  issue  at  his  .death,  (y)  Of  course,  where  the  word, 
"leaving," only,  is  used  in  the  limitation-over,  no  question 
can  exist  as  to  its  character ;  as,  in  the  case  of  real  estate, 
that  word  simply  refers  to  the  failure  of  the  issue  inheritable 
to  the  entail 

(y)  See  Wright  v.  JVorwm,  Ambl.      gift,  in  Do*  d.  J?Jm*  4  East,  313 ; 
358 ;  and  an  instance  of  this  kind  of      and  2  Jam.  Wills.  359. 


over. 
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Subdivision  IL 

Of  the  exceptions  to  the  rule,  invalidating  limitations  of 
realty,  to  take  effect  on  an  indefinite  failure  of  issue. 

We  now  approach  the  discussion  of  the  exceptions  to  the 
rule,  which  avoids  gifts  depending  on  a  general  failure  of 
issue,  as  being  too  remote. 

1.  The  fust  is,  where  a  person,  being  entitled  to  a  rever-  l-  Deyiaea  01 

F6VCTUODI 

sum  or  remainder  expectant  on  the  determination  of  an  expectant  on 
estate-tail,  either  general  or  special,  devises  the  property  to  estates;tal  • 
another,  after  failure  of  issue  of  the  tenant  in  tail,  being  the 
issue  entitled  under  or  inheritable  to  the  entail.  («) 

The  commencement  of  the  devise,  in  such  a  case,  takes  Nature  and 
place,  in  point  of  interest,  immediately  upon  the  death  of  ^"devise* 
the  testator,  and  only  the  event,  on  which  the  estate  devised 
shall  take  effect  in  possession,  is  postponed :  that  is,  the 
property  limited  is  a  present  fixed  interest,  although  it 
must  wait  for  future  possession.  And  as  there  was  no 
danger  of  a  perpetuity  in  the  original  reservation  of  a  re- 
version upon  an  estate-tail,  so  is  the  devise  of  such  an 
interest,  to  take  effect  upon  the  event  which  will  determine 
the  estate-tail,  and  bring  the  former  into  possession,  equally 
free  from  objection  on  the  ground  of  remoteness.  In  other 
words,  the  contingency  contemplated  has  reference  only 
to  the  event  on  which  the  testator's  power  of  disposal 
arises,  and  the  devise,  therefore,  enures  as  a  present  gift  of  a 
future  expectancy,  (a)  Thus,  in  an  early  case  (ft)  a  person  Caae  of 
conveyed  his  estates,  to  the  use  of  himself  for  ninety-nine  fffi£r' 

(x)   2  Prest  Abet.  161.    2  Pow.  (a)  Prior  on  "  Iwue,"  97. 

Der.  by  Jann.  660.    Prior  on  M  It.  (ft)  Badger ▼.  Uo94%\  Raym. 623; 

roe,"  96.    2  Jann.  Wills.  406,  et$*q.        1  Salts.  232. 
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years,  if  he  should  so  long  live,  remainder,  to  his  wife,  in 
the  same  manner,  remainder,  to  his  son,  John*  in  the  same 
manner,  remainder,  to  trustees  and  their  heirs  during  the 
lives  of  the  father  and  son,  to  preserve  contingent-re- 
mainders, remainder,  to  the  first  and  other  sons  of  the  eon 
in  tail  male,  remainder,  to  the  father  in  fee :  the  father 
made  his  will,  and  after  reciting  the  settlement,  devised 
the  lands,  from  and  after  the  death  of  hie  eon  without  issue 
male,  to  another  son.  It  was  objected,  that  the  devise  was 
executory,  and  as  it  could  only  take  effect  upon  the  death 
of  the  son  without  issue,  it  was  void,  as  being  too  remote. 
But  to  this  it  was  answered,  that  here,  a  man,  seised  of  a 
reversion  expectant  on  an  estate-tail,  devised  it  after  the 
death  of  the  tenant  in  tail  without  issue,  to  another ;  this 
was  not  an  executory,  but  an  immediate  devise,  and  the 
words,  "  from  and  after,"  were  only  a  declaration  when  it 
should  take  effect  in  possession*  If  the  son  had  not  an 
estate-tail  in  the  land,  but  the  devises  had  been,  after  the 
death  of  a  stranger  without  issue,  they  would  have  been 
Executory  devises,  and  void  by  reason  of  the  remoteness 
of  the  possibility;  but  here,  they  were  limited  after  the 
determination  of  the  particular-estate. 
Cue  of  Lytta*  And  so,  where  (o)  a  person,  having,  by  articles  on  his  mar- 
riage, agreed  to  settle  his  estate  after  his  own  decease,  to  the  in- 
tent, that  his  intended  wife  should  receive  a  certain  jointure, 
and  subject  thereto,  to  the  first  and  other  sons  of  the  marriage 
in  tail,  remainder,  to  himself  in  fee,  but  never  having  made 
a  settlement  in  pursuance  of  the  articles,  by  his  will,  gave 
and  devised  his  estates,  on  failure  of  issue  male  of  his  body, 
to  trustees,  to  raise  money  for  the  payment  of  his  debts, 
and  subject  thereto,  to  his  nephew  and  his  issue,  in  strict 
settlement:  Lord  Loughborough  (reversing  a  previous  de- 
cree of  Lord  Northington,)  held,  that  from  the  situation  of 

(c)  Lytttmv.  Litem,  4  Bro.  C.  C.  441. 


v.  Lytton. 
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the  testator  and  his  family  at  the  time  he  made  his  will, 
and  from  the  general  tenor  of  such  will,  it  was  evident,  that 
he  did  not  mean  more,  than  to  take  in  the  event,  which 
alone  prevented  the  estate  from  being  the  subject  of  an 
immediate  devise,  and,  therefore,  decreed  in  favor  of  the 
parties  claiming  under  the  will. 

But  in  order  to  a  limitation,  after  a  dying  without  issue,  There  must  be 
taking  effect  as  a  devise  of  a  reversion  expectant  upon  an  between  issue, 
existing  estate-tail,  it  is  necessary,  that  the  event,  on  which  JjjJjS^JJS to 
the  devise  is  intended  to  take  effect,  should  be  the  very  same  isflc»  °?., 

.  whose  failure 

event  which  will  determine  the  estate-tail ;  or,  in  other  words,  dense  b  to 
that  the  issue  described  in  the  will,  should  be  the  same  as  oper 
are  inheritable  under  the  entail.  For  example,  if  there  be 
an  existing  estate  in  special  tail,  limited  to  A.,  and  the  heirs 
molt  of  bis  body  by  £.>  with  remainder,  to  C. ;  a  devise  by  C, 
in  the  event  of  A*'s  death  without  issue,  will  be  void,  as 
being  to  take  effect  on  a  general  failure  of  the  issue  of  A., 
there  being  no  corresponding  estate-tail  in  existence.  To 
the  extent  of  the  difference  between  the  issue  entitled 
under  the  estate-tail,  and  the  issue  described  in  the  will, 
the  devise  resembles  a  limitation  after  a  failure  of  issue, 
unpreceded  by  any  kind  of  estate  whatever,  which  is,  gene- 
rally, void,  as  too  remote.  Thus,  where  (d)  A.,  having  the  Case  of  Lady 
reversion  in  fee  of  lands,  (which,  upon  the  marriage  of  his  t.  Fox. 
son,  B.,  he  had  settled  upon  himself  for  life,  remainder,  to 
B.  for  ninety-nine  years,  if  he  should  so  long  live,  re- 
mainder, to  trustees  and  their  heirs,  during  the  life  of  B., 
remainder,  to  the  first  and  other  sons  of  B.,  successively,  in 
tail  male,  remainder,  to  the  heirs  male  of  the  body  of  B., 
reversion,  to  A.  in  fee,)  devised  all  his  lands  mentioned  or 
contained  in  the  settlement,  on  failure  of  issue  of  the  body 
of  B.,  and  for  want  of  heirs  male  of  his  own  body,  to  his 
daughter,  F.,  and  the  heirs  of  her  body :  it  was  adjudged, 
in  D.  P.,  that  the  devise  to  F.  was  executory  and  void,  as 

(d)  Lady  Lanuboromgh  v.  Fox,  Ca.  T.  T.  262. 
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being  on  too  remote  a  contingency.  It  will  be  observed, 
that  in  this  case,  the  limitation  to  the  daughter  was  future, 
to  arise  after  the  failure  of  issue  of  the  body  of  R,  and  of 
heire  male  of  the  body  of  A. ;  and,  therefore,  the  devise 
could  not  be  considered  as  that,  of  a  reversion,  depending 
or  expectant  on  preceding  estatefr-tail,  there  being  no  sub- 
sisting estate,  extending  to  all  the  issue  of  the  body  of 
B.,  nor  any  estate-tail  in  A.  himself,  to  devolve  on 
the  heirs  male  of  his  own  body.  But  if  B.  had,  by  the 
settlement,  been  tenant  in  tail  general,  remainder,  to  A.  in 
tail  male,  the  reversion,  to  him,  in  fee,  then,  the  devise  to  F. 
would  have  been  a  good  immediate  devise,  to  take  effect 
out  of  A.'s  reversion  in  fee.  (e) 

CwotBrittow  And  so,  where,  (/)  by  a  marriage  settlement,  property  was 
limited  to  the  sons  of  the  marriage  in  tail  male*  remainder, 
to  the  daughters  in  tail  general,  remainder,  to  the  survivor 
of  the  husband  and  wife  in  fee,  and  a  power  was  given  to 
the  wife,  if  the  husband  survived,  and  all  the  children  of  the 
marriage  died  without  issue,  to  raise  a  sum  of  money;  it 
was  held,  that  the  power  was  too  remote,  being  limited  on 
failure  of  issue,  not  taking  under  the  limitations,  viz.,  the 
daughters  of  sons.  This  latter  case,  it  is  true,  was  not  an 
example  of  the  devise  of  a  reversion ;  but  it  serves  as  an 
illustration  of  the  doctrine  under  consideration,  because  the 
limitation  in  question  was  to  arise  on  a  general  failure  of 
issue  of  the  marriage,  including  issue  not  inheritable  under 
the  prior  limitations. 

Case  of  Bank*       So,  again,  in  another  case,  (g)  lands  being  settled  on  O. 

M.  for  life,  remainder,  to  his  wife,  D.,  for  life,  remainder,  to 
his  first  and  other  sons  on  the  body  of  the  said  D.,  in-tail 
male,  remainders,  to  his  daughters  on  the  body  of  D.,  as 
tenants  in  common  in  taUrgenerai,  with  the  ultimate  re- 
mainder, to  O.  M.  in  fee ;  O.  M.,  by  his  will,  after  reciting, 

(«)  F.  C.  R.  449.  (p)  Bank*   v.    Holme,    1    Run. 

(/)  BrUlm  ▼.  BootAby,  2  Sim.  &      394,  it. 
Stu.465. 
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that  under  the  settlement  he  was  seised  of  the  estates  after 
the  decease  of  his  wife,  in  case  there  should  be  no  child  of 
his  wife  begotten  by  him,  or,  being  such,  they  should  all 
die  without  issue,  devised  "  the  aforesaid  reversion,"  in  case 
he  should  die  without  leaving  any  children  or  child,  or,  there 
being  such,  all  of  them  should  happen  to  depart  this  life 
without  issue.  It  was  held  by  Sir  /.  Leach,  V.  C,  and, 
afterwards,  in  D.  P.,  that  the  devise  was  void,  as  too  remote ; 
in  other  words,  that  it  did  not  operate  as  a  simple  disposition 
of  the  testator's  reversion. 

It  is  further  established,  that  an  estate-tail  will  not  be  No  estate-tail 
raised  by  implication  in  the  parent,  so  as  to  include  the  pHcation  nT" 
issue  who  are  not  inheritable  to  the  existing  entail,  and  aBC08tor- 
thereby  to  support  the  devise  as  a  remainder.     Thus,  in  the 
case  of  Lanesborough  v.  Fox,  above  cited,  it  was  decided,  that 
no  estate-tail  could  be  given  by  implication  to  B. ;  and  this 
decision  was  adhered  to  in  a  subsequent  case,  as  a  direct 
authority  against  admitting  such  an  implication,  (h)     If,  Unless  ho  take 
however,  the  parent  take  a  prior  estate  under  the  will,  sus-  ^deV^will, 
ceptible  of  enlargement,  then,  it  is  conceived,  an  estate-tail  ^P^k  of 
will  be  raised  in  him  by  implication,  in  accordance  with  the  into  estate- 
general  rule  on  that  subject,  before  considered ;  the  appli- 
cation of  which  is  not,  it  would  seem,  precluded  by  the 
circumstance,  of  express  estates-tail  being  vested  in  some 
of  the  issue,  under  a  prior  (or,  even,  under  the  same)  instru* 
ment  (t) 

But  it  is  to  be  observed,  that  the  Courts  will,  in  general,  Efforts  will  be 
endeavour  to  construe  the  words  used  by  the   testator,  iggu^n^en?  OT 
to  mean,  the  issue  who  take  under  the  existing  settlement;  J"0?** m  *J  . 

7  *  '   to  issue  entitled 

although  such  words  may,  abstractedly  considered,  con-  under  estate- 
template  an  indefinite  failure  of  issue* 

(*)  See  Jmu  ▼.  Morgan,  3  Br©i  estate-tail  was  raised  in  a  person  by 

Pari.  Ca.  322  ;  and  App.  to  F  C.  implication,  although  the    will  con- 

R.  tained  a  devise  of  an  express  estate- 

(0  See    the    case  of  Dainlry  v.  tail,  to  the  same  person,  in  a  contin. 

Daintry,  6   T.   R.   30?*  where    an  g*U  event. 
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Cue  <AJ<mt$        Thus,  in  one  case,  (k)  A.,  previously  to  his  marriage  with 
owm.       g  ^  gg^igj  certain  lands,  &c,  upon  himself  for  life,  remainder, 

to  trustees,  to  support  contingent  remainders,  remainder, 
(subject  to  a  jointure  rent-charge  to  his  wife)  to  \mfirst  and 
other  sons  by  the  said  B.  successively  in  tail  male,  reversion, 
to  himself  in  fee  (subject  to  trusts  for  raising  pin-money  and 
portions  for  younger  children).  Afterwards,  A,,  having  two 
sons  of  that  marriage,  made  his  will,  by  which,  after  giving 
certain  specific  things  to  his  wife,  B.,  and  the  two  sons,  he 
declared  his  will,  that  in  case  his  said  sons,  or  any  other  eon 
or  sons  of  hie9  thereafter  to  be  born*  should  happen  to  die 
without  isBue  male  of  their  bodies,  then,  he  devised  the 
settled  lands,  &&,  to  his  brother,  T.,  for  his  life,  but  subject 
to  the  several  provisos  and  payments  mentioned  in  his  mar- 
riage settlement,  with  divers  remainders-over.  And  the 
testator  appointed  his  wife,  one  of  five  guardians  of  his  chil- 
dren, and  also  one  of  his  executore;  and  died,  leaving  his 
wife,  B.,  and  two  sons,  and  two  daughters,  surviving.  It 
was  insisted,  against  the  validity  of  the  devise  to  T.,  that  it 
was  void,  as  not  being  expressed  to  take  effect  upon  failure 
of  issue  male  of  the  testator's  sons  by  hie  then  w\fe;  but 
the  words  were  general,  and  extended,  as  well  to  the  future 
sons  of  the  testator  by  any  after  taken  wife,  as  by  his  then 
wife ;  which  would  not  admk  of  the  limitations  taking  effect 
as  a  devise  of  the  reversion,  immediately  expectant  on  the 
determination  of  the  estates  created  by  the  settlement.  On 
the  other  hand,  it  was  contended,  that>  the  testator  h*i  not 
a  future  marriage  in  view,  as  appeared  from  his  giving  some 
specific  legacies  to  his  then  wife,  and  naming  her  oge  of  his 
executors,  and  also  one  of  the  guardians  of  his  children  ; 
and  that,  therefore,  the  limitation  to  T.  must  be  considered 
as  an  immediate  devise  of  the  reversion,  subject  to  the  estates 
created  by  the  settlement  The  judges  of  B.  R.,  on  a  case 
stated  to  them,  certified,  that  they  were  of  opinion,  that  the 

(A)  Jones  ▼.  Morgan,  «6t  tupra. 
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event  of  a  second  marriage  was  not  in  the  testator's  contem- 
plation, and,  consequently,  that  the  words,  "  or  any  other  son 
or  sons,  &c,"  most  be  restrained  to  sons  of  the  marriage  with 
B»,  who  were  all  entitled  under  the  settlement.  The  Lord 
Chancellor's  decree  was  in  conformity  with  this  opinion ; 
and  the  House  of  Lords,  upon  appeal,  affirmed  that  decision. 
Here,  we  observe,  that  the  Court  laid  hold  of  several  cir- 
cumstances arising  on  the  will,  to  show,  that  the  testator  had 
in  his  mind,  the  estates  created  by  the  settlement,  and  his 
own  reversion  expectant  thereupon ;  and,  in  addition  to  the 
circumstances  urged  in  the  argument  for  the  devise,  we  may 
notice,  the  reference  to  the  charges  created  by  the  settlement, 
made  in  the  devise  to  the  testator's  brother  for  life,  as  plainly 
indicating,  that  the  settlement  was  in  his  contemplation,  and 
that  he  considered  himself  disposing  of  all  his  reversionary 
interest  under  it,  and  that  only. 

And,  again,  in  the  above  cited  case  of  Lytton  v.  Lytton>([) 
the  Court  confined  the  words,  "on  failure  of  issue  male," 
of  the  testators  body,  to  mean,  issue  inheritable  under  the 
limitations  of  the  settlement ;  and,  in  coming  to  this  con- 
clusion, the  Court  laid  great  stress  on  the  circumstances  of 
the  testator  and*  his  family,  whiclv  it  was  said,  had  always 
been  taken  into  consideration  in  these  case& 

And  agreeably  to  the  two  last-mentioned  cases,  seems  to  Case  of 
have  been  the  decision  in  the  ease  of  Sanford  v.  Irby,  (t»)  m£ 
the  facts  of  which  were: — A  testator,  having  an  estate,  which 
had  been  conveyed  by  the  settlement  executed  on  his  first 
marriage,  to  trustees,  to  the  use  of  himself  for  life,  remainder, 
to  his  fink  and  other  tons  successively  in  tail  male,  and 
having  one  son  and  two  daughters  by  his  first  marriage, 
shortly  after  his  second  marriage,  made  his  will,  whereby  he 
devised  to  his  son,  all  his  manors,  &c.,  and  personal  property, 
subject  to  the  payment  of  his  (the  testator's)  debts  and 
legacies;  but  in  case  his  son  should  depart  this  life  without 

</)  4  Bro.  C,  G  441.  (»)  3  B.  &  AM.  664. 
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issue  male,  or  in  case  of  failure  of  issue  male  of  the  testator9* 
body,  over,  as  in  the  will  mentioned.     The  testator  had  no 
children  by  the  second  marriage,  and  his  only  son  by  the  first 
marriage  died  under  age  and  unmarried,    A  case  being  sent 
out  of  Chancery  for  the  opinion  of  the  Court  of  B.  R»,  on  the 
construction  of  this  will,  it  was  contended,  that  as  the  devise- 
over  was  limited  on  the  failure  of  issue,  not  necessarily  con- 
nected with  the  estates  created  by  the  settlement,  it  must  be 
Void ;  and  to  show  that  the  testator  had,  probably,  other  issue 
in  contemplation  than  those  then  living,  reliance  was  placed 
on  the  circumstance,  of  his  having  just  married  for  the  second 
time,  and  on  the  natural  expectation  he  must  have  enter- 
tained, of  having  other  sons  born.     In  support  of  the  validity 
of  the  devise,  three  points  were  made :  first,  that  the  testator 
contemplated  only  failure  of  issue  male  of  his  body  at  the 
time  of  his  death ;  (n)  secondly,  that  the  devise-over  was  to 
take  effect  in  case  of  the  failure  of  issue  male  of  the  testator, 
at  the  time  of  the  termination  of  the  estate-tail-male  vested  in 
the  testator's  son ;  and,  lastly,  that  estates-tail  might  be  raised 
by  implication  in  after-born  sons  of  the  testator.     The  certi- 
ficate sent  by  the  Court  was  to  the  effect,  that  the  devises 
in  the  will  were  valid ;  but,  as  usual  in  such  •  cases,  the  rear 
sons  on  wl^ich  the  Court  founded  their  opinion,  were  not 
given.    In  reference  to  this  case,  it  is  observable,  that,  accord- 
ing to  the  report,  it  does  not  appear,  that  it  was  even  attempted 
to  support  the  devises,  on  the  ground,  that  the  testator 
referred  to  issue  entitled  under  the  limitations  in  the  settle- 
ment ;  while,  on  the  other  hand,  there  was  not  only  an 
entire  absence  of  those  peculiar  circumstances  in  the  state 
of  the  testator's  family,  which,  in  other  cases,  have  shown, 
that  he  referred  to  the  issue  entitled  under  an  existing  estate- 
tail,  but  there  was  even  a  circumstance,  affording  an  infer- 
ence in  quite  a  different  direction,  viz.,  the  fact  of  the  testator 
having  recently  contracted  a  second  marriage,  of  which,  he 


(»)  As  to  this,  vide  *upta,  p.  244,  et  $eq. 
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might  naturally  expect  there  would  be  issue.  What  may  be 
the  exact  extent  of  thia  decision,  therefore,  it  is  not  easy  to 
say,  from  the  impossibility  of  ascertaining  the  precise  ground 
on  which  it  proceeded.  Surely,  it  cannot  be,  that  the  Court 
considered  the  circumstances  which  actually  happened  after 
the  date  of  the  will,  as  making  a  difference  in  the  construc- 
tion to  be  put  upon  it  ?  The  character  of  the  judges  who 
signed  the  certificate  forbids  our  supposing,  that  they  lost 
sight  of  the  rule  of  law,  that  a  limitation-over,  which,  in  its 
terms,  is  too  remote,  cannot  be  validated  by  the  course  of 
subsequent  events.  We  may  observe,  that  Sir  L.  Shadier  If, 
V,  C,  who  was  counsel  for  the  successful  parties  in  Sanford 
v.  Irby,  remarked,  in  the  case  next  noticed,  he  had  always 
been  of  opinion,  that  it  was  a  "strong  decision."  (o) 

The  only  remaining  case,  to  be  mentioned  in  regard  to  the  cue  of 
present  subject,  is  that  of  Egerton  v.  Jones,  (p)  the  facts  of  j£™t ""  * 
which  were,  as  follow : — An  estate  wai  settled,  in  pursuance 
of  marriage  articles,  on  A.  for  life,  remainder,  to  B.,  his  wife, 
for  life,  remainder,  to  the  first  and  other  sons  of  A.  and  B.  in 
tail  male,  remainder,  to  A.  in  fee.  A.,  by  his  will,  devised 
thus : — "  As  to  the  reversion  and  inheritance  of  the  freehold 
estate  at  C,  purchased  by  me  in  pursuance  of  my  marriage 
articles,  bearing  date,  &c.,  in  case  of  failure  of  jssue  of  my 
body  by  my  said  wife,  I  give  and  devise  the  same,"  &c,  (limi- 
tations to  [he  testator's  brothers,  in  succession,  and  their 
respective  issue,  in  strict  settlement).  A  person,  claiming 
under  the  heir-at-law  of  the  testator,  contracted  to  sell  the 
property  devised :  and  the  purchaser  refusing  to  complete 
his  contract,  a  bill  was  filed,  to  compel  a  specific  perform- 
ance of  it.  The  case  was  argued,  on  both  sides,  upon 
the  question  of  the  validity  of  the  devise,  as  a  disposi- 
tion of  the  reversion  vested  in  the. testator  under  the  set- 
tlement ;  and  the  opinion  of  the  Court  was  in  favor  of  the 
affirmative,  and  the  bill,  consequently,  dismissed.     In  thia 

(r.)  Seo  the    obscrvmionb  qf  Mr.      00, 
Prior.ia  his  TrcMise  on  " Issue,"  95,  (p)  3  Sim.  409. 
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case,  the  express  reference  by  the  testator  to  the  "reversion 
and  inheritance  of  the  freehold  estate"  settled,  left  little 
doubt,  as  to  what  he  intended  to  dispose  of;  and  the  mis- 
take, in  regard  to  the  event  on  which  that  reversion  would 
come  into  possession,  was  no  more,  than,  every  person,  un- 
accustomed to  the  observance  of  the  legal  distinctions  in 
the  creation  of  estates-tail,  would  fall  into. 

Tbig  latter  case,  it  may  be  observed,  is  scarcely  distin- 
guishable from  Banket  v.  Holme,  in  which,  as  we  have  seen, 
an  opposite  decision  was  arrived  at.  In  each,  was  there  a 
devise  of  the  testator's  "  reversion ;"  and  in  each,  there  was 
express  mention  by  the  testator  of  the  settlement,  under 
which  the  existing  estates-tail  were  created.  One  observable 
difference,  however,  between  the  circumstances  of  the  two 
cases,  was  that  pointed  out  in  the  argument  in  Egerton  v. 
/ones,  namely,  that  in  Banket  v.  Holme,  there  were  limita- 
tions to  female  branches  of  the  family,  who  were  excluded 
by  the  settlement,  which  showed,  that  the  testator  had  no 
intention  to  keep  the  property  in  the  male  line,  in  accordance 
with  the  limitations  in  the  settlement;  while,  in  Egerten  v. 
Jones,  female  issue  and  branches  were  strictly  excluded,  and 
the  reversion  was  devised  to  the  collateral  male  branches  of 
the  family.  This  latter  circumstance  certainly  seems  to 
show,  that  me  testator  intended  to  follow  up  the  purpose  of 
the  settlement,  in  excluding  the  female  branches;  which 
gives  a  clue  to  the  discovery  of  what  issue  he  meant: 
and  the  inference  is  the  stronger,  when,  as  in  EgerUm  v. 
Jones,  the  testator  actually  has  female  issue.  But  too  much 
reliance  must  not  be  placed  upon  a  correspondency  of  this 
kind,  between  the  limitations  in  the  settlement  and  those 
in  the  will,  for  it  may  be  said,  that  the  exclusion  by  the 
testator,  of  a  particular  branch  or  line,  proves  only,  at  most, 
his  own  intention  with  respect  to  the  devolution  of  the 
reversion,  and  furnishes  no  evidence,  that,  in  the  devise  on 
failure  of  general  issue,  he  considered  himself  as,  in  reality, 
providing  only  for  default  of  a  particular  class  of  issue, 
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namely,  the  issue  entitled  under  the  existing  entaiL  And 
this,  especially,  as  unlearned  testators  are  unaccustomed  to 
the  distinctions  between  general  and  special  estates-tail. 
There  was,  also,  another  circumstance  in  Egerton  v.  Jones, 
which  favored  the  conclusion  there  arrived  at,  but  not  to  be 
found  in  Bankes  v.  Holme.  In  the  former  case,  the  testator 
expressly  confined  the  failure  of  issue  on  which  the  devise 
was  to  take  effect,  to  the  particular  class  of  issue  (that  is, 
issue  by  his  then  wife,)  who  were  tenants  in  tail  under  the 
settlement,  and  his  inaccuracy  consisted  only  in  extending 
the  words  of  description,  beyond  the  partial  issue  entitled. 
In  the  latter,  however,  the  reference  to  the  issue  was  not 
only  too  general,  as  including  other  than  the  partial  issue 
inheritable  to  the  entail,  but,  also,  as  extending  to  issue  of 
any  marriage.  But,  perhaps,  this  objection  must  be  con- 
sidered as  having  been  removed  by  Jones  v.  Morgan; 
although  it  is  observable,  that  in  th^t  case,  there  was  not 
the  twofold  discrepancy  in  the  characters  of  the  respective 
events,  which  we  have  noticed  in  Bankes  v.  Holme,  (  j) 

The  result  of  the  foregoing  examination  of  the  authorities  General  result 
seems  to  be,  that  the  Courts  will  lay  hold  of  any  circum-  M  to  inaccu-' 
stances,  whether  arising  on  the  will  itself,  or  extrinsic  to  it,  ^^^ 

n  wnicl 


a  reasonable  presumption,  that  the  testator,  in  cies  on  which 

,  reversions  do- 

using words  which,  abstractedly  considered,  refer  to  an  in-  pend. 

definite  failure  of  issue,  contemplated  only  a  failure  of  the 

issue  inheritable  to  the  subsisting  estate-tail ;  and,  upon  the 

strength  of  those  circumstances,  will  support  the  devise,  as 

a  disposition  of  the  reversion,  to  take  effect  in  the  event, 

upon  which  it  will  come  into  possession,  (r) 

It  is  to  be  observed,  in  reference  to  those  cases,  where  There  can  be 

the  issue  referred  to  in  the  will  are  more  extensive,  those  restricting 

entitled  under  the  estate-tail,  only  in  the  respect  of  their  cMiD9S^J  to 


(«/)  See  the  observations  of  Lord  Jon*,  in  his  Treatise  on  Wills,  vol. 

Eldon,  on  Banket  ?.  Hobnet  in  1  Russ.  2,  p.  41 1 — 413. 
406,  407  ;  and,  also,  of  Mr.  Jarman,  (r)  See  2  Jarra.  Wills,  413. 

on  the  same  case,  and  Egerton  v. 
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failure  of  issue  not  being  confined  to  a  particular  marriage,  no  objection 

entail  u  "  can  properly  be  taken  to  a  restriction  of  the  issue  men- 

ofsobs  "'cot  t*0De^'  *°  tne  c^aaB  inheritable  to  the  entail,  on  the  ground 

marriage,  ai  of  the  testator  being  thereby  made  to  exclude  or  disinherit 

birth  of  such  ^  ,J 

issue  revokes     issue  of  a  subsequent  marriage,  for  such  subsequent  marriage, 
1    W1  '  either  alone,  or  together  with  the  birth  of  issue,  (according 

as  the  will  is*  or  is  not,  governed  by  the  statute,  1  Vict  a  26,) 
will  operate  to  revoke  the  will,  by  mere  operation  of  law. 
Indeed,  it  may  even  be  said,  with  a  late  writer,  («)  that  the 
principle,  on  which  the  cases,  confining  the  failure  con- 
templated, to  the  issue  of  the  marriage  on  which  the  settle- 
ment was  made,  were  decided,  "  is  only  an  extension  of 
that,  on  which  the  rule  of  implied  revocation  is  founded, 
viz,,  that  a  testator,  in  making  his  will,  has  not  the  idea 
of  future  marriage  and  birth  of  issue  in  contemplation,  and 
does  not  intend  to  provide  for  that  event." 

where  Acre  '^8  8Ugge8te  asx  inquiry,  to  which  decided  cases  do  not, 

«re  issue  as  yet,  enable  us  to  return  a  decisive  answer,  viz.,  whether 

living,  of 

marnage  prior    the  rule,  which,  in  the  case  of  a  testator  disposing  of  a 


issued  which  version  expectant  on  an  estate-tail,  descendible  to  issue  of 
X££°  a  P^™1"  marriage,  refer,  expressions,  primarily  signifying 
tail  a  failure  of  general  issue,  to  a  default  of  the  particular  line 

of  issue  inheritable  to  the  entail,  will  be  extended  to  cases, 
where  there  are  issue  of  a  prior  marriage  in  existence,  and 
who  are  within  the  scope  of  the  contingency  contemplated 
by  the  testator,  as  expressed  upon  the  face  of  the  will* 
Now,  it  is  obvious,  at  once,  that  there  is  a  broad  and  in-» 
telligible  distinction  between  these  two  cases :  when  there 
are  no  issue  living,  but  such  as  can  claim  under  the  sub- 
sisting estate-tail,  every  consideration  is  favorable  to  the 
presumption,  that  no  future  marriage,  nor  issue  of  such 
marriage,  was  in  contemplation;  but,  in  the  case  of  the 
existence  of  issue  by  a  prior  marriage,  not  in  the  line  of 
succession.  tQ  the  supposed  estate-tail,  it  seems  extremely 

(*  )  Prior  on  "  Issue"  99. 
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difficult,  to  conceive  the  possibility  of  an  intention  m  the 
testator,  that  the  property  should  go  over  to  his  devisees,  on 
failure  of  issue  by  his  then  wife,  without  any  reference  to 
his  other  issue  previously  born :  every  presumption  militates 
against  such  a  notion ;  while  (ex  hypothesi)  the  language  of 
the  testator  is  not  agreeable  to  it ;  and  its  injurious  results 
are,  at  the  same  time,  not  remedied  by  the  rule  as  to 
implied  revocations  of  wills,  which  serves  that  end,  in  the 
case  of  subsequent  marriage  and  birth  of  issue.  It  seems,  then, 
apart  from  authority,  an  inevitable  conclusion,  that,  in  the 
case  supposed,  the  failure  of  issue  contemplated  cannot  be 
referred  solely  to  that  line  of  issue,  which  is  in  the  order  of 
succession  to  the  estate-tail,  but  must  be  held  to  refer  to 
issue  of  the  testator  by  any  marriage ;  under  which  con- 
struction, the  devises  will,  of  course,  be  void  for  remoteness. 

And,  upon  similar  grounds,  if,  at  the  date  of  the  will,  And  where 
there  are  issue  living,  of  a  marriage  subsequent  to  that,  the  livlngftf  mw- 
issue  of  which  are  inheritable  to  the  existing  estate-tail,  it  riage  ™*~ 

°  sequent  to 

seems  impossible,  to  exclude  such  issue  from  the  contin-  that,  the  issue 
gency,  as  not  being  in  contemplation;  and,  if  included,  entitled  under 
the  devise  cannot  have  reference  solely  to  the  reversion;  tneentai1* 
and  if  the  devise  be  not  a  disposition  of  the  reversion,  and 
of  the  reversion,  simply,  it  must,  in  the  supposed  case,  be 
void  for  remoteness ;  for,  quoad  such  of  the  issue  referred 
to  as  are  not  entitled  under  the  entail,  the  limitation  is,  in 
fact,  dependent  on  an  indefinite  failure  of  issue,  unsup- 
ported by  an  estate-tail,  and  is,  consequently,  invalid. 

Lastly,  it  must  be  remarked,  that  if  the  failure  of  issue  if  failure  of 
expressed  in  the  will,  be  less  extensive  than  that  which  is  SoocdMn'wiii 
requisite  for  determining  the  estate-tail,  and  giving  effect  7***  extend™ 
to  the  reversion,  there  can,  it  should  seem,  be  no  question  which  deter- 
as  to  the  validity  of  the  limitations,  (t)    Certainly,  there  "eTdevfce" ' 
can  be  none,  as  to  the  point  of  remoteness,  if  only  it  be  e°°?:  *•  **• 

.  position  of 

established,  that  the  devise  may  take  effect  as  a  disposition  reversion, 

(0  See  Prior  on  "  Issue/'  98. 
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of  the  reversion ;  and  it  appears  to  be  do  impediment  to  each 
an  operation  of  the  devise,  that  the  happening  of  the  contin- 
gency expressed  may,  possibly,  not  suffice  to  bring  the 
reversionary  interest  into  possession.  Clearly,  the  reversion 
would  be  well  disposed  of,  without  the  express  mention  of 
any  contingency,  as  that  on  which  it  depended,  and  would, 
moreover,  effectually  pass  by  any  residuary  gift,  were  the 
limitations  not  inconsistent  with  such  a  supposition;  and 
it  would,,  therefore,  be  alike  unnecessary  and  inconsequential, 
that  the  deficient  specification  of  the  contingency  should 
operate  to  prevent  the  reversion  passing,  if  the  reference  to 
the  particular  subject-matter  were  unambiguous;  or  should, 
as  a  consequence  of  the  devise  not  taking  effect  as  a  dis- 
position of  the  reversion,  expose  that  devise  to  the  objection 
of  remoteness. 
As  to  limit*-  It  is  to  be  observed,  that  the  rule,  which  protects  limha- 
revOTiKma,  in  tk>n8  after  a  general  failure  of  issue,  when  the  contingency 
detd*'  is  referable  to  the  determination .  of  prior  estates-tail,  has 

not,  as  yet,  been  authoritatively  extended  to  gifts  in  in- 
struments inter  vivos;  and  it  may,  perhaps,  be  questioned, 
whether,  if  nothing  appeared  on  the  face  of  the  deed,  to 
show  that  ike  interest  limited  was  reversionary,  a  Court 
would  consider  itself  warranted,  in  travelling  out  of  the 
deed,  and  looking  at  circumstances  extrinsic,  for  the  pur- 
pose of  ascertaining  that  such  is  the  feet  It  should  seem, 
however,  that  if  the  instrument  itself  showed,  either  by 
express  recital,  or  otherwise,  that  the  property  was  held 
only  in  reversion  expectant  on  subsisting  estates-tail,  words 
of  contingency,  referring  to  a  failure  of  the  issue  taking 
under  the  entail,  would,  be  regarded  as,  simply,  words  of 
description  of  the  grantor's  interest  But  it  is  improbable, 
that  any  inaccuracy,  in  the  mention  of  the  contingency, 
would  be  cured,  as  in  the  case  of  wills,  supposing  the 
failure  of  issue,  referred  to  by  the  deed,  to  be  more  extensive 
than  that  which  will  determine  the  estate-tail ;  and,  in  such 
case,  therefore,  the  limitations  would  be  void  for  remoteness. 


■^^ 
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2.  A  second  ground  of  exception  to  the  rule,  invalidate  2.  Subject- 
ing limitations  on  a  general  failure  of  issue,  is  afforded  by  being  partial 
the  circumstance,  of  the  subject-matter  of  the  gift  being  a  JjSjjJtf 


limited  or  partial  estate  or  interest,  which  must,  of  necessity,  continuance 

r  beyond 

determine  before  the  expiration  of  the  period  prescribed  allowed  limits, 
by  the  Rule  against  Perpetuities.  This,  at  least,  is  the 
general  opinion.  It  will  be  proper,  however,  to  postpone 
the  consideration  of  the  points  arising  on  this  branch  of  the 
subject,  until  the  fitting  occasion  for  its  introduction,  in 
connexion  with  all  other  classes  of  limitations  within  the 
range  of  the  Rule  against  Perpetuities.  The  doctrine  is 
only  glanced  at  here,  as  necessarily  included  in  the  rules 
of  exception  at  present  under  notice. 

3.  The  third  and  only  remaining  exception  from  the  &  Interests 
rule,  rendering  void  gifts  of  realty  on  a  general  failure  of  base*!fee)  °D 
issue,  is  one  of  a  very  peculiar  character.     It  may  be  well  Jj'JSJIJfJ 
to  preface  its  consideration  by  a  few  observations.  j*"1*,  arising 

by  matter  ex 

The  subject  bears  affinity  to  the  doctrine  of  base-fees,  post  facto. 
It  will  occur  to  the  reader,  that  in  the  ordinary  case  of  a 
tenant  in  tail  levying  a  fine,  or  (under  the  modern  system) 
executing  a  disentailing  assurance,  without  the  consent  of 
the  protector,  and  thereby  acquiring  a  base-fee,  determin- 
able on  failure  of  his  issue,  there  never  can  be  any  danger 
of  violation  of  the  laws  against  perpetuity,  inasmuch  as  the 
tenant  in  tail  and  his  issue  still  retain  the  power  of  destroy- 
ing the  remainders  and  reversion,  in  virtue  of  the  imaginary 
scintilla  of  right  which  resides  in  them,  notwithstanding  they 
may  have  effectually  parted  with  all  beneficial  enjoyment 
of  the  property.  It  is  true,  this  consequence  of  the  statutory 
power  of  barring  entails  by  fine,  was  in  direct  opposition  to 
the  rule  of  the  Common  law,  which  prohibited  the  limita- 
tion of  a  fee  upon  a  fee ;  (r)  but,  still,  so  far  as  any  question  of 
remoteness  is  involved,  it  is  clear,  that  the  existence  of  rights 

(r)  See  Hayes  Conr.  118. 
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in  the  nature  of  remainders  and  reversions,  after  base-fees 
created  out  of  estates-tail,  is  entirely  free  from  objection. 

But,  though  the  defeasibleness  of  remainders  and  rever- 
sions expectant  on  these  base-fees  rendered  them  unobjec- 
tionable in  point  of  remoteness,  it  ever  was,  and  still  is,  an 
undeniable  rule  of  law,  that  an  estate,  analogous  to  a  base- 
fee,  cannot  be  expressly  limited  in  a  deed,  with  an  express 
ulterior  limitation,  on  the  happening  of  the  event,  which  is 
to  determine  the  first  fee,  or  on  any  other  contingency.     The 
rule  of  the  Common  law,  which  did  not  permit  the  limita- 
tion of  a  fee  after  or  upon  a  previous  fee,  to  use  the  lan- 
guage of  Lord  Coke,  (s)  had  regard  to  the  "  ampleness  and 
greatness  of  the  estate,  and  not  to  the  perdurableness  of 
the  same;"  whereby  a  u diversity  appeared  between  the 
quantity  and  quality  of  the  estate."    In  this  latter  case, 
therefore,  no  question  of  perpetuity  could  arise;  for  the 
Common  law  rule  adjudged  the  supposed  limitations  void, 
upon  a  ground  wholly  independent  of  any  such  question. 
And  this  leads  us  to  the  point  for  observation,  which  is,  that, 
Although  by  express  "  act  of  the  party,"  no  estate  can 
be  limited  upon  the  determination  of  a  base-fee  previously 
granted,  it  may  happen,  that  by  matter  ex  past  facto,  a 
base-fee,  determinable  upon  the  general  failure  of  issue  of 
a  person,  and  a  future  expectancy  or  right  of  reverter  in 
absolute  fee-simple,  may  co-exist  in  the  same  property, 
the  latter  being,  at  the  same  time,  indestructible  by  the 
Lord  Cb*e'i      owner  of  the  base-fee,  or  any  other  person.    The  nature  of 
this  rule.  this  rule  will  appear  from  the  following  observations  of  Lord 

Coke,  who,  in  commenting  upon  the  position  of  Littleton, 
— that  a  man  cannot  have  a  larger  or  greater  estate  of 
inheritance  than  fee-simple, — and  after  remarking,  that  this 
rule  extended,  as  well  to  fees-conditional  and  qualified,  as  to 
fee-simples  pure  and  absolute,  says  (I) : — "For  this  cause, 

(«)  Co.  Litt.  18  a.  (0  Co.  Litt.  18  a. 
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two  fee-simples  absolute  cannot  be  of  one  and  the  self-same 
land.  If  the  king  make  a  gift  in  tail,  and  the  donee  is 
attainted  of  treason,  in  this  case,  the  king  hath  not  two  fee- 
simples  in  him,  viz.,  the  ancient  reversion  in  fee,  and  a  fee- 
simple  determinable  upon  the  dying  without  issue  of  tenant 
in  tail,  but  both  of  them  are  consolidated  and  joined  together. 
And  so  it  is,  if  such  a  tenant  in  tail  doth  corlvey  the  land  to 
the  king,  his  heirs  and  successors,  the  king  hath  but  one 
estate  in  fee-simple  united  in  him,  and  the  king's  grant  of 
one  estate  is  good,  and  so  it  was  adjudged  in  the  Court  of 
Common  Pleas.  And  yet  in  several  persons,  by  act  in  lata, 
a  reversion  may  be  in  fee-simple,  in  one,  and  a  fee-simple 
determinable,  in  another,  by  matter  ex  post  facto ;  as,  if  a 
gift  in  tail  be  made  to  a  villein,  and  the  lord  enter,  the  lord 
hath  a  fee-simple  quali£ed,  and  the  donor,  a  reversion  in 
fee.  But  if  the  lord  enfeoff  the  donor,  now  both  fee-simples 
are  united,  and  he  hath  but  one  fee-simple  in  him.  But 
one  fee-simple  cannot  depend  upon  another,  by  the  grant 
of  the  party :  as,  if  lands  be  given  to  A.,  and  his  heirs,  («)  so 
long  as  B.  hath  heirs  of  his  body,  the  remainder-over  in  fee, 
the  remainder  is  void."  And,  again,  in  allusion  to  Littleton's 
rule,  that  where  a  villein  purchaseth  land  in  fee-simple,  or 
in  fee-tail,  the  lord  of  the  villein  may  enter  into  the  land, 
and  oust  the  villein,  and  his  heirs,  for  ever,  Lord  Coke  re- 
marks (v) : — "  By  this  it  is  apparent,  that  if  lands  be  given 
to  a  villein,  and  the  heirs  of  his  body,  the  lord  may  enter 
and  put  out  the  villein,  and  the  heirs  of  his  body ;  for  quicquid 
acquiritur  servo  acquiritur  domino*  And  in  this  case,  the 
lord  gains  a  fee-simple,  determinable  upon  the  dying  of  the 
villein  without  heir  of  his  body;  and  the  absolute  fee-simple 
remaineth  still  in  the  donor.  And  if  the  lord  enter,  and, 
after,  infranchise  the  donee,  and,  after,  the  donee  hath  issue, 
yet  that  issue  shall  never  have  remedy,  either  by  formedon 
or  entry,  to  recover  this  land,  by  force  of  the  statute  of  donis 

(«)  The  words,  and  hi$  heirs,  are  (t>)  Co.  LiU.  117  a.  # 

properly  supplied  by  Mr.  Hargrove, 
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conditionatibus  ,•  for  that  statute  giveth  remedy  to  the  issues 
of  the  donee,  that  have  capacity  and  power  to  take  and  re- 
tain such  a  gift ;  and  the  title  of  the  lord  remains,  as  it  did 
at  the  Common  law,  for  the  statute  restraineth  acts  done 
only  by  the  tenant  in  tail  And  so  it  i$  if  lands  be  given  to 
an  alien,  and  the  heirs  of  his  body,  upon  office-found,  the 
land  is  seised  for  the  king,  afterwards,  the  king  makes  the 
alien  a  denisen,  who  hath  issue  and  dieth,  the  king  shall 
detain  the  land  against  the  issue.* 

To  the  case  here  put  by  Lord  Coke,  is  to  be  added  that, 
(also  hinted  at  by  him,)  of  a  forfeiture  of  an  estate-tail  for 
treason ;  where  the  crown  becomes  entitled  to  an  estate  in 
fee,  determinable  on  failure  of  issue  of  the  tenant  in  tail, 
upon  which  the  possibility  of  reverter  in  fee  is  expectant. 
Recent  cm«         But  this  rule  has  received  peculiar  exemplification  in 

bearing  upon 

the  doctnne.     several  recent  cases,  which  have  occurred  in  reference  to 

the  effect  of  bankruptcy  and  insolvency  upon  powers  of  ap- 
pointment, and  in  which,  conflicting  decisions  were  given, 
as  to  die  point  under  notice,  though  the  principle  of  Lord 
Coke's  position  was  ultimately  adhered  to. 

Cueofita*.  in  Badkam  v.  Mee,  (to)  R.  M.  made  a  settlement  of  real 
estate,  to  the  use  (subject  to  a  prior  term)  of  himself  for  life, 
with  remainder,  to  trustees,  to  preserve  contingent  re- 
mainders, with  remainder,  to  the  intent,  that  M»  D.,  inten- 
ded wife  of  R.  AL,  might  receive  a  rent-charge  for  her  Hie, 
with  remainder,  to  trustees,  for  a  term  of  six-hundred  years, 
and  subject  thereto,  to  the  use  of  the  sons  of  R.  M.,  by  M. 
D.,  as  R.  M.  should  by  deed  or  will  appoint,  and  in  default 
of  appointment,  to  the  use  of  the  first  and  other  eons  suc- 
cessively in  tail  general,  with  remainder,  to  the  right  heirs 
of  R.  M.  R.  M.  subsequently  became  bankrupt,  and  the 
acting  commissioners  executed  the  usual  bargain  and  sale,  to 
the  assignees  under  the  bankruptcy,  who  sold  the  bankrupt's 
interest  in  the  property,  to  one  P.  M.  Many  years  after- 
wards, R.  M.  exercised  the  power  contained  in  the  settle- 

(w)  7  Bing.  695 ;  1  My.  &  K.  32. 
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ment,  by  appointing  the  property  to  his  eldest  son  in  fee* 
A  bill  was  filed  for  ascertaining  the  rights  of  the  parties,  a 
child  of  the  appointee  being  plaintiff,  and  persons  claiming 
under  P.  M.,  defendants.  A  case  was  sent  to  the  Court  of 
C.  B.,  upon  the  effect  of  the  appointment  made  by  R.  M, ; 
and  the  Court  certified,  that  the  son  of  KM.  did  not  take 
any  estate  in  the  property  under  the  deed  of  appointment, 
but  that,  under  the  original  settlement,  he  took  an  estate-tail, 
in  remainder  expectant  on  the  determination  of  the  life- 
estate  of  his  father.  On  return  of  the  certificate,  it  was 
aigued,  against  its  confirmation,  that  although  a  fee  mounted 
upon  a  fee  was  not  allowable,  yet,  there  was  no  objection  to 
appointing,  an  estate  in  fee,  which  might,  under  certain  cir- 
cumstances, become  inconsistent  with  a  remainder-over,  but 
which,  until  those  circumstances  arose,  was  perfectly  good. 
Sir  John  Leach>  M.  IL,  after  remarking,  that  the  omission 
of  the  Judges  to  assign  .reasons  for  their  opinions  prevented 
its  being  known,  upon  what  grounds  their  certificate 
rested,  (x)  observed,  that  it  was  M  conjectured,  from  an  ob* 
servation  made  by  one  of  the  judges  in  the  course  of  the 
argument,  that  the  Court  of  Common  Pleas  decided  against 
the  validity  of  the  appointment,  upon  die  ground,  that  by 


(*)  The  writer  cannot  forbear  in- 
troducing (however  inapt  the  occa- 
sion,) the  following  just  and  forcible 
remarks  of  Sir  John  Leach,  to  which 
allusion  is  made  in  the  text : — "  The 
practice  of  the  Courts  of  Common 
law,  not  to  assign  the  reasons  of  their 
opinions  upon  cases  sent  from  Courts  of 
Equity,  is  a  practice  of  modern  intro- 
duction, and  it  is  much  to  be  regretted; 
being,  at  once,  disadvantageous  to  the 
public,  and  inconvenient  to  the  Court 
directing  the  case,  which  is  deprived, 
by  this  practice,  of  the  assistance  H 
would  derive  from  the  opinion  of  the 
Court  of  law,  were  the  grounds  of 
such  opinion  disclosed.  The  object  of 
directing  a  case,  is,  to  know  the  opinion 


of  a  Court  of  law  upon  the  point  in 
question;  not,  indeed,  that  such 
opinion  is-  to  be  treated  as  a  decision, 
bat  in  order  that  the  Court  of  Equity 
may  be  assisted  in  forming  its  Judg- 
ment. It  might  well  be  expected, 
therefore,  that  the  Court  which  directs 
the  case  should  have  the  advantage  of 
knowing  the  grounds,  upon  which  the 
opinion  of  the  Court  of  law  is  found- 
ed." It  is  to  be  hoped,  that  the  con- 
venience of  the  Profession,  and  the 
credit  of  the  Courts  of  law,  will  be 
consulted,  by  an  early  alteration  of 
this  practice,  which  seems  as  desti- 
tute of  reason,  as  it  is  undeniably  pro- 
ductive of  uncertainty  and  confusion, 
in  its  results. 


272 


LIMITATIONS  OF  REALTY 


[chap.  XV. 


Observations 
upon  Badham 
v.  Met. 


Case  of  Holt 
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the  execution  of  a  power,  no  estate  could  be  created,  which 
would  not  have  been  valid,  if  limited  in  the  deed  creating 
the  power.  If,  therefore,  it  were  admitted,  that  the  power 
of  appointment  continued  in  the  bankrupt,  notwithstanding 
his  bankruptcy,  and  that  the  appointment  in  fevor  of  the 
eldest  son  in  fee  might  be  construed  as  an  appointment 
creating  a  base-fee  only,  and  not  prejudicing  the  remainder, 
which  passed  to  the  assignees  under  the  commission,  the 
appointment  would,  nevertheless,  be  void,  because  a  limita- 
tion to  that  effect  would  have  been  void  in  the  original 
deed  creating  the  power,  inasmuch  as  the  rule  of  law  does 
not  permit  one  fee  to  be  limited  after  another,  although  the 
first  fee  be  only  a  base  or  determinable  fee*  This  rule  will 
support  the  opinion  which  has  been  formed  by  the  judges 
of  the  Court  of  Common  Pleas." 

The  decision  of  Sir  John  Leach,  in  Badham  v.  Mee, 
therefore,  (and,  in  all  probability,  the  certificate  of  the 
Court  of  Common  Pleas)  affirmed,  that,  neither  directly 
and  expressly,  nor  by  matter  ex  post  facto,  can  a  fee  be 
limited  to  depend  on  a  base-fee,  determinable  on  the  failure 
of  issue  of  a  person. 

The  next  case,  bearing  upon  the  subject,  though  worthy 
of  notice,  did  not  call  for  a  decision  upon  the  particular 
point  which  occurred  in  Badham  v.  Mee.  The  case  is  Hole 
v.  Escott,  (y)  where  a  husband,  upon  marriage,  settled  pro- 
perty, to  the  use  of  himself  for  life,  with  remainder,  to  the 
use  of  trustees,  to  preserve  contingent  remainders,  with 
remainder,  to  the  use  of  trustees,  for  a  term  of  years,  to 
secure  a  jointure  for  the  wife,  with  remainder,  to  the  use  of 
such  children  of  the  marriage  as  the  husband  and  wife  jointly, 
or,  in  default  of  joint  appointment,  the  survivor  of  them, 
should  appoint,  with  remainder,  in  default  of  such  appoint- 
ment, to  the  children  of  the  marriage  living  at  the  decease 
<tf  the  survivor  of  the  husband  and  wife,  equally,  with  re- 


(jr)  2  Keen,  444  ;  4  Myl.  &  Cr.  187, 
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mainder,  to  the  right  heirs  of  the  husband.  The  husband  be- 
came bankrupt ;  and  afterwards  he  and  his  wife  made  a  joint 
appointment  in  fee,  in  favor  of  two  of  the  children  of  the 
marriage.  The  husband  subsequently  died,  leaving  his  wife 
surviving ;  by  which  event,  the  estates  limited  to  the  children 
in  default  of  appointment  failed,  for  want  of  a  particular- 
estate  to  support  them ;  the  wife  having  no  freehold  estate  for 
her  life  under  the  settlement,  and  the  interests  of  the  children 
being  contingent.  As  the  event  turned  out,  therefore, 
at  the  date  of  the  bankruptcy,  the  bankrupt  had  an  estate 
for  life,  with  an  immediate  remainder  to  himself  in  fee, 
subject  to  his  wife's  rentcharge,  and  the  term  securing  it. 
Any  appointment  by  the  bankrupt  and  his  wife  must  neces- 
sarily have  operated  in  derogation  of  the  title  of  his  assignees, 
who  had  acquired  his  life-estate,  and  the  remainder  in  fee. 
There  were,  in  fact,  no  intermediate  estates  in  the  children, 
capable  of  taking  effect,  in  default  of  appointment  by  their 
parents.  The  inevitable  conclusion,  therefore,  was,  that 
arrived  at  by  Lord  Langdale  and  Lord  Cottenham,  viz., 
that  the  husband,  after  his  bankruptcy,  could  not,  by 
an  execution  of  the  power,  take  from  his  assignees,  property, 
which  had  been  once  vested  in  them  by  the  operation  of  the 
bankrupt  laws. 

The  case  of  most  importance  upon  this  subject,  is  that  of  Case  of  So** 
Jones  v.  JFintvood,  (*)  the  facts  of  which  were  these  : — An  T#  fnmwood' 
estate  was  settled,  to  such  uses  as  W.  D.,  and  F.,  his  wife, 
should,  during  their  joint  lives,  appoint,  and,  in  default  of 
appointment,  to  the  use  of  W.  D.  for  life,  with  remainder, 
to  trustees,  to  preserve  contingent  remainders,  with  re- 
mainder, to  the  use  of  F.  D.  for  life,  with  remainder, 
to  trustees,  to  preserve  contingent  remainders,  with  re- 
mainder, to  the  use  of  the  first  and  other  sons  of  W.  D. 
'successively  in  tail  general,  with  remainder,  to  the  use  of  the 
daughters  as  tenants  in  common  in  tail  general,  with  re- 

(z)  3  If.  &  W.  663 ;  10  Sim.  150. 
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mainder,  to  the  use  of  W.  D.  in  fee.    Five  years  afterwards, 
W.  D.  took  the  benefit  of  the  Insolvent  Debtors'  Act,  and 
bargained  and  sold  all  his  estate  and  effects  to  the  provisional 
assignee,  who  subsequently  conveyed  the  same  to  the  cre- 
ditors' assignee.     Four  years  after  the  insolvency,  W.  D.,  and 
F.  his  wife,  in  execution  of  their  joint  power,  appointed  the 
property  to  trustee*  in  fee,  upon  trusts   for  sale.     The 
trustees  afterwards  concurred  with  the  assignee  in  a  sale  of 
the  property.     The  purchaser  declined  to  complete  his 
contract,  on  the  ground,  that  W.  D.  had  no  power  or  right, 
after  his  insolvency,  to  concur  with  his  wife  in  the  execution 
of  the  joint  power  of  appointment,  reserved  to  them  by  the 
settlement,  and  that,  therefore,  the  estates  limited  to  the 
children  were  undivested.     A  bill  for  specific  performance 
having  been  filed,  a  case  was  sent  to  the  Court  of  Exche- 
quer, upon  the  questions,  whether  the  power  was  destroyed 
by  the  assurance  executed  by  the  insolvent  to  the  assignee, 
and,  if  not  so  destroyed,  what  estate  passed  under  the 
appointment     Before  the  Court  of  Exchequer,  the  case 
was  professedly  argued  upon  the  point,  of  Badham  v.  Mee 
having  been  rightly  decided,  or  not :  the  propriety  of  that 
decision  was,  in  fact,  directly  called  in  question.     The 
Court  returned  their  certificate,  to  the  effect,  that  the  power 
was  not  destroyed,  by  the  conveyance  to  the  provisional 
assignee ;  and  that  by  the  appointment,  an  estate  in  fee-, 
simple  was  conveyed,  subject  to  the  estate  for  life  of  the 
insolvent,  and  (on  failure  of  the  intermediate  estates)  to  the 
remainder  in  fee  to  the  insolvent,  which  had  been,  prioc 
thereto,  conveyed  to  the  assignee  of  the  insolvent's  estate. 
On  return  of  the  certificate,  it  was  argued  for  the  purchaser, 
that  the  interest  attempted  to  be  created  by  the  appoint- 
ment was  illegal :  it  was  a  base-fee,  with  a  remainder-over; 
and  as  no  estate-tail  had  been  converted  into  a  base-fee,  the 
estate,  to  take  effect  on  the  determination  of  the  base  fee, 
could  not  be  barred.     In  reply,  it  was  said,  that  it  had  been 
settled  for  a  series  of  years,  that  a  base-fee  might  exist 
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in  one  person,  and  a  remainder  in  fee,  in  another,  to  take 
effect  on  the  determination  of  the  base-fee*  Sir  Z.  ShadweU, 
V.  C,  after  remarking,  that  the  ground  of  the  certificate 
of  the  Court  of  C.  B.,  in  Badham  v.  Mee,  must  be  supposed 
to  have  been,  really,  that  assumed  by  Sir  /.  Leach,  said,  that 
the  bankrupt  did  not,  in  execution  of  his  power,  appoint  a 
bate-fee,  so  as  to  give  ground  for  the  objection  that  Sir 
/.  Leach  mentioned :  that  the  bankrupt  appointed  in  fee- 
simple  to  his  son ;  and  the  law  provided,  that  the  appoint- 
ment should  not  affect  the  remainder  in  fee,  which  the 
assignees  had,  previously,  acquired,  by  virtue  of  the  limi- 
tation in  default  of  appointment;  and  that,  therefore, 
the  remainder  in  fee  which  the  assignees  took  at  first, 
continued  in  them,  unaffected  by  the  exercise  of  the  power. 
His  Honor  further  remarked,  however,  that  though  his  own 
opinion  was  clear,  he  was  free  to  admit,  that,  in  the  abstract, 
the  certificate  of  the  Court  of  C.  B.,  confirmed  by  Sir  John 
Leach,  must  create  a  doubt,  when  there  was  only  opposed 
to  it,  the  certificate  of  the  Court  of  Exechequer.  But,  upon 
the  evident  understanding  between  the  parties,  as  to  the 
result  of  a  decision  in  opposition  to  Badham  v.  Mee,  the 
Court  considered  itself  bound  to  decree  a  specific  perform- 
ance by  the  purchaser ;  which  was  accordingly  done. 

This  decision,  it  is  conceived,  is  in  entire  accordance  obterations 
with  the  rule  laid  down  by  Lord  Coke,  in  the  passages  above  ^E^jjj2? v* 
cited :  and  they  concur  to  establish,  that  although  it  is  not 
allowable,  to  limit  any  estate,  after  a  previous  fee  determin- 
able on  the  death  of  a  person  without  issue,  yet,  by  matter 
ex  post  facto,  or  by  operation  of  law,  there  may  be  a  possi- 
bility of  reverter  expectant  on  such  a  base-fee.  This  base- 
fee,  moreover,  as  it  has  been  already  observed,  is  not  barr- 
able,  like  a  base-fee  created  out  of  an  estate-tail ;  and  the 
possibility  of  reverter,  therefore,  which  is  allowed  to  exist 
expectant  upon  it,  being  to  take  effect  on  an  indefinite 
failure  of  issue,  would,  upon  ordinary  principles,  be  obnoxi- 
ous to  the  laws  against  remoteness. 

t  2 
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Mr.  Presto**        The  view  thus  established  is  further  sanctioned  and  con- 
the  rale.  firmed,  by  the  sentiments  of  two  text-writers  of  note.     Thus* 

Mr.  Preston,  (a)  speaking  of  the  effect  of  conveyances  by 
persons  having  powers  of  appointment,  supposes  the  case  of 
an  individual  being  tenant  for  life,  with  a  power  of  appoint- 
ment, with  various  remainders  in  strict  settlement,  with 
remainder,  to  himself,  in  fee,  and  a  conveyance  in  fee  by 
the  tenant  for  life,  and  thereupon  says, — " The  power  will 
be  released  as  against  the  estate  for  life,  and  the  remainder 
or  reversion  in  fee ;  but  while  the  intermediate  particular- 
estates  shall  continue,  the  power  (unless  it  be  a  power  which 
requires  its  operation  to  embrace  the  entire  fee)  may  be  exer- 
cised as  against  them,  so  as  to  enable  the  donee  of  the 
power  to  defeat  these  estates,  and  confer  an  ownership  com- 
mensurate with  these  estates,  but  after  the  particular-estates 
shall  be  determined,  the  power,  and  all  estates  derived  from 
the  exercise  of  the  power,  will  cease  to  have  continuance. 
These  observations  may  be  exemplified  and  illustrated,  by 
supposing  A.  to  be  tenant  for  life ;  B.,  C,  D.,  E.,  to  be 
tenants  for  life,  or  in  tail;  and  A.  to  have  the  remainder 
or  reversion  in  fee,  and  also  the  power  of  appointing  the 
fee-simple.    A  deed  proceeding  from  A.,  and  operating  as 
a  conveyance,  and  not  as  an  appointment,   will  pass  his 
several  estates ;  namely,  his  estate  for  life,  and  estate  in  fee. 
The  estates  of  B.,   C,  D.,  and  E.,  will  continue;  and 
during  their  continuance,  the  power  of  A.  will  be  in  force, 
as  against  them;  and   by  a  subsequent  exercise  of  the 
power,   either  in  favor  of  a  stranger,  or  of  the  former 
grantee,  A.  may  confer  a  title,  embracing  that  part  of  the 
ownership  which  was  left  in  B.,  C,  D.,  and  E? 
^"**fr-  So,  again,  Mr.  Sanders  (b)  lays  it  down,  that,  « in  the  case 

of  an  estate  being  limited  to  A.  for  life,  with  remainder,  to 
B.  in  tail,  with  remainder,  to  A.  in  fee,  with  a  general 
power  of  revocation  reserved  to  A.,  if  A.,  by  lease  and 

(a)  3  Essay  on  Abst.  78,  et  $eq.  see  ib.  435 ;  and  Burt  Elem.  Comp. 

(6)  ]  Uses  and  Tr.  171, 172:  and       68. 
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release,  not  executed  according  to  the  forms  required  by 
the  power,  convey  to  C.  in  fee,  he  cannot  afterwards  exer- 
cise his  power,  as  to  his  own  life-estate,  and  his  remainder 
in  fee ;  but  the  power  will  remain  as  to  the  estate-tail  ofBJ* 

Thus  supported,  there  can,  it  is  conceived,  be  little  This  doctrine 
question,  that  the  doctrine  we  have  been  considering  is  exception  to 
bo*  _1  ia  principU,  and  earf^  I.  te,  .d  j.  -±- 
little  doubt  can  there  be,  that  the  operation  of  the  rule  is  in  °*  S*3"™ 

*  .  failure  of  issue. 

contravention  of  (and,  therefore,  itself  an  exception  to)  the 
legally  established  limits,  to  the  existence  of  remote,  indes- 
tructible expectancies  in  property ;  inasmuch  as,  by  it,  a 
future  right  may  be  dependent  on  the  indeterminate  event 
of  a  general  failure  of  issue,  although  indefeasible  by  the 
owner  of  the  base-fee,  or  any  one  else,  save  the  person  en* 
titled  thereto. 


SUBDIVISION  III. 

The  construction  of  words  importing  an  indefinite  failure 
of  issue,  occurring  subsequently  to  an  express  gift  to 
children  or  other  issue. 

The  principle  of  referential  construction,  appropriated  to  Nature  of  tho 
this  Subdivision,  differs,  in  some  decree,  both  from  the  re-  nJe^fo?' 

.      .  .  struction  here 

stricted  and  indefinite  interpretation  of  words,  referring  to  a  conadared. 
failure  of  issue.  It  is  not,  properly,  a  restrictive  construction, 
for  although  it  confines  the  failure  contemplated,  to  a  par- 
ticular class  or  description  of  issue,  that  restriction  not 
only  has  no  necessary  connexion  with  the  decease  of  the 
ancestor,  but  also  proceeds  upon  grounds,  wholly  distinct 
from  those,  on  which  the  ordinary  limited  construction  rests. 
Nor  is  it,  strictly,  an  indefinite  interpretation,  for,  as  was 
just  hinted,  issue  of  a  particular  denomination   are  its 
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•  objects,  and  a  particular  period,  for  ascertaining  their  exis- 

tence or  failure,  is  implied* 

The  principle  of  the  rule  in  question  cannot  be  better 
introduced  to  the  reader's  notice  than  in  the  following  apt 
and  felicitous  statement  of  its  principle  by  Lord  Cottenham, 
in  reference  to  a  case  calling  for  its  application.    "  Pro* 
vision,*  said  his  Lordship,  (#)  "  is  made  for  certain  members 
of  a  class,  answering  a  particular  description,  and  then  a 
gift-over  is  made  on  failure  of  the  class.    If  it  be  clear,  that 
the  whole  of  the  class  were  not  to  take,  the  gift-over, 
though  made  to  depend  on  the  failure  of  the  whole  class, 
will  be  construed  to  take  place  upon  the  failure  of  that 
description  of  the  class  who  were  to  take ;  and,  on  the 
other  hand,  if  it  appear,  that  all  the  class  were  intended  to 
take,  although  some  only  are  enumerated,  and  the  gift-over 
be,  upon  the  failure  of  the  whole  class,  the  Court  will 
adopt  such  a  construction,  as  will  extend  the  benefit,  in  the 
best  way  the  law  will  admit,  to  the  whole  class."     In  other 
words,  the  construction  in  question  either  refers  the  words 
expressing  failure  of  issue  to  a  particular  class  or  description 
of  issue  entitled  under  a  prior  gift,  or  raises,  by  force  of 
the  gift-over,  an  estate-tail  in  the  ancestor,  which  may  ex- 
tend to  the  issue  not  included  in  the  previous  express 
limitation,  on  the  ground  of  a  supposed  intention,  that  all 
the  issue  of  the  person  named  should  fail,  before  any  benefit 
accrues  to  the  person,  in  favor  of  whom  the  gift-over  is  made.* 
Extent  o/tho        This  subject  has  engaged  so  largely  the  elaborate  pen  of 
£^!ll"gu^  the  author  of  the   Treatise  on   Willi,  and  the  numerous 
authorities,  bearing  upon  it,  have  been  so  fully  detailed  and 
discussed  in  that  work,  (/)  that  the  writer  will  content  him- 
self with  shortly  stating  the  various  rules  and  distinctions, 
which  have  been  established,  or  are  generally  received,  in 
reference  to  this  class  of  cases.     Without  a  brief  review  of 

(«)   In   BlUcomU  r.  Gompertz,  3  (/)  2  Vol  pp.  361—406. 

Myl.  &  Cr.  127, 
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this  kind,  the  treatment  of  this  part  of  our  subject  "might 
well  be  said  to  be  crude  and  unsystematic  :  with  it,  little 
objection  can  be  urged  against  the  want  of  more  minute 
disquisition,  when  the  Profession  is  already  acquainted  with 
the  results  of  the  more  accurate  and  beneficial  investigations 
of  a  writer  of  established  repute. 

We  shall  not  in  this  place  make  mention  of  gifts  "  in  de-  Gifts « in 
fault  of  such  issue,"  following  express  limitations  to  children  {J^lJ  &0  ^f1 
or  other  issue,  for  however  prolific  of  question  those  words  l»«e#  require 

consideration. 

may  have  been,  as  between  the  first  taker  and  his  issue,  in 
regard  to  the  extent  to  which  they  affect  those  persons'  in- 
terests, it  has  seldom  been  contended,  that  they  afford 
ground  for  the  construction  of  an  indefinite  failure,  wholly 
irrespective  of  the  class  of  issue  entitled  under  the  previous 
limitation  ;  and  it  is  now  undeniably  established,  that  these 
words  refer  only  to  the  issue  mentioned  in  the  prior  gift  (g); 
which  is  their  obvious  and  natural  purport  Their  con- 
sideration cannot,  therefore,  be  material  to  the  question  of 
the  remoteness  of  limitations  depending  on  failure  of  issue. 

I.  The  first  rule  which  may  be  laid  down  is,  that  when*  ].  Gift-orer 
ever  a  gift-over  on  failure  of  issue  occurs  subsequently  to  a  JJJJJ  lbSta!* 
direct  limitation  to  issue,  which  is  accompanied  by  expres-  tJon^.P^nl3r 
sions,  whereby  issue  is  plainly  translated  into  children,  the  children. 
ulterior  gift  will  be  construed,  as  intended  to  take  effect  on  a 
failure  of  children,  and  will,  therefore,  be  free  from  objection, 
in  point  of  remoteness.     Thus,  where  (h)  a  testator  gave  his 
bank  stock,  to  trustees,  in  trust  for  F.  B.  for  life,  and  his 
funded  property,  to  the  same  trustees,  in  trust  for  W.  R.  £. 
for  life,  and  after  his  death,  in  trust,  should  he  have  issue  of 
his  body,  whether  male  or  female,  to  apply  the  interest,  for 
the  maintenance  of  such  issue,  if  more  than  one,  share  and 


•  (g)  See  2  Jam.  Wills,  368,  et  $tq.  Mtmkittnch,  1  Dr.  &  War.    84 ;  in 

(A)   EOU  ▼.    Sdby,   7  Sim.  352.  which  the  gifts  over  were,  "  in  default 

And  see  the  similar  cases  of  Carter  v.  of  such  issue/'     Vide,  2  Jarm.  Wills, 

Btntull,  2  Beav.  551 ;   Ryan  v.  Cow-  355,  357. 
ley,  LI.   &    Go.     10 ;    Ridgeway  v. 
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share  alike,  and,  if  only  one,  for  the  maintenance  of  each 
one,  during  his  or  their  non-age,  and  on  their  respectively 
attaining  twenty-one,  to  transfer  to  them,  if  more  than  one, 
in  equal  shares,  and  if  only  one,  then  to  such  one,  the  whole 
of  the  testator's  funded  property.  The  testator  then 
directed  his  trustees,  after  the  decease  of  F.  B.,  to  pay  the 
dividends  of  his  bank  stock,  to  W.  R.  E.  for  life,  and,  after 
his  decease,  to  apply  the  dividends  and  capital  for  the  benefit 
of  the  children  or  child  of  W.  R.  E., »»  such  manner  at  tie 
tettator  had  before  directed,  respecting  hi*  funded  properly. 
Should  W.  R.  E.  die  without  issue,  male  or  female,  of  hit 
body  begotten,  the  funded  property  and  bank  stock  to 
go  over.  Sir  L.  Shadwell,  V.  C,  held,  that,  as  to  both 
funded  property  and  bank  stock,  the  words,  referring  to 
the  failure  of  issue,  male  and  female,  of  W.  R.  £.,  must 
be  construed  to  mean,  "  child  or  children,"  the  testator 
having  clearly  put  his  own  interpretation  on  the  prior 
gift  to  issue,  male  and  female.  This,  it  is  true,  was  the  case 
of  a  bequest  of  personalty ;  but  that  circumstance  rather 
gives  strength,  than  otherwise,  to  the  construction  adopted, 
as  applied  to  limitations  of  realty. 

%  Oift-orer,  2.  Again,  it  should  seem,  that  whenever,  under  a  prior 

i' V'br*™        limitation  to  ietue,  such  issue  take  as  purchaser*  (whether  by 

[urchiM  force  of  superadded  words  of  limitation,  conjoined  with 

miction,         a  prescribed  mode  of  distribution,  inconsistent  with  the 

in™rpretedto    course  of  succession  under  an  estate-tail  raised  in  the  parent, 

ine»n  AOdm.  ^  otherwise,  («))  a  subsequent  gift-over,  on  failure  of  issue 
of  the  first  taker,  will  be  construed  to  refer  to  the  class 
of  issue  who  are  the  objects  of  the  preceding  limitation,  (it) 
This  follows  from  the  extreme  improbability,  of  the  same 
word  having  been  used  in  a  different  sense  in  successive 


(■')  The  writer  h*a  not  conjidered  ■'  ime,'  tint  word  operate*  u  one  of 

it  either  Decenary  or  expedient,  to  ptmhatt,  or  of  limitation. 
enter  upon  tbe  wide  subject  of  die.  i»)  2  J  mm.  Wills,  345,  346,  364. 

quisition,  presented  by  tbe  question.  And  see  Leaning  t.  Shtmttt,  reported 

whether,    under    particular    gifts    to  6  Jur.  663. 
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sentences ;  at  one  time,  as  referring  to  all  the  descendants, 
however  remote,  of  the  person  named,  and,  at  another, 
as  signifying  only  children,  or,  at  most,  issue,  of  any  degree, 
living  at  the  decease  of  the  parent  (I)  As  it  is  an  absurdity 
to  construe,  "issue,"  indefinitely,  in  a  limitation-over,  and,  at 
the  same  time,  to  give  it  a  restricted  meaning,  in  regard  to  a 
prior  express  gift,  when  there  is  nothing  to  aid  the  construc- 
tion of  the  issue  taking  as  purchasers,  so  is  it  unreasonable 
to  say,  that,  although  clearly  controlled  in  respect  to  the 
previous  limitation,  it  shall,  nevertheless,  retain  its  indefinite 
signification  in  the  gift-over. 

3.  Whenever,  on  the  other  hand,  under  the  preceding  a.  And  when 
gift  to  the  issue,  such  issue  do  not  take  by  purchase,  the  ta^tt  ^  pur. 
limitation-over  simply  operates  as  a  remainder  expectant  on  dT1.ra?er. 

r  f     *  r  prior  limitation. 

the  estate-tail  raised  in  the  ancestor,  by  virtue  of, "  issue,"  in 
the  previous  gift,  operating  as  a  word  of  limitation.  Thus, 
if  a  gift  be  made  to  A.  for  life,  and  after  his  decease,  to  the 
issue  of  his  body,  and  the  heirs  of  the  body  of  such  issue, 
and  in  default  of  issue  of  A.,  over  to  B. ;  A.  takes  an  estate- 
tail,  with  a  remainder  expectant  thereon,  to  B.  (in) 

4.  It  is,  further,  well  established,  that  words,  referring  to  the  4.  Gift-over, 
general  failure  of  issue  of  a  person,  occurring  subsequently  Jj^^^[rto 
to  a  limitation  to  the  children  of  such  person,  either  in  fee-  c&Umi,infe*. 

simple  or  in 

simple  or  in  fee-tail,  are  to  be  construed,  as  meaning,  a  de~  tail, 
fault  of  the  objects  of  the  previous  limitation.  («)     And 
this  construction  obtains,  notwithstanding  that,  by  it,  the 
issue  of  children  dying  in  the  testator's  lifetime  are  entirely 
excluded  from  all  benefit  under  the  limitations.  (0) 


(i)  As  to  this  point,  vide  2  Jam. 
Wills.  352, 353. 

(m)  Merest  v.  Hodgeo*,  9  Pri.556. 

(n)  Ginger  d.  White  v.  PMtc,Wil*. 
343.  GoodriatU  d.  Docking  v.  Dun- 
ham, Dong.  264.  Malcolm  v.  Tfy- 
lor,  2  Rims.  &  My.  416.  Tarbuck  v. 
Tarbuck,  stated  2  Jann.  Wills,  375, 
et  teq.     Sed  vide  Doe  d.    Todd  v. 


Dueebury,  8  M.  &  W.  514,  and  obser- 
vations upon  that  case,  ntpra,  p.  209. 
(o)  Mr.  Jarman  has  remarked,  in 
reference  to  this  point,  (2  Treat. 
Wills,  377,  n.)_"But  according  to 
Goodright  v.  Dunham  and  Malcolm 
y.  Taylor,  a  child,  on  its  birth,  or  at 
the  death  of  the  testator,  takes  a  Tested 
fee,  which,  of  course,  in  the  event  of 
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Fee  curtailed         It  is  to  be  observed,  that  if  the  limitation  be,  to  the 
children  veto  children,  successively,  in  fee,  the  word,  "  heirs,"  in  the  gift  to 


Effect  of  word 
"having** 
occurring  in 


takftnooM-       them,  will  be  controlled  to  mean,  A*tV*  of  the  body,  by  which 

construction,  the  children  will  take  estates-tail,  in  the  mode 
intended  (p) 

It  seems  to  be  a  question,  in  reference  to  gifb  of  this 
kind,  whether,  if  the  words  used  in  a  limitation-over  be, 
^^^-°J^»  "  die  without  leaving  issue,"  the  contingency  contemplated 
to  children.       be,  the  entire  failure  of  the  objects  of  the  preceding  gift,  or 

whether  the  words  refer  to  a  default  at  the  time  of  the  death 
of  the  first  takers  whether,  in  fact,  the  word,  "leaving,"  is 
to  be  read  in  the  sense  of,  "  having  had, "  or  not  (y) 

It  is  obvious,  that  were  there  no  express  gift  to  the 
children,  this  word,  according  to  all  established  rule  and 
analogy,  would  be  merely  equivalent  to,  having,  and  would 
not,  therefore,  imply  any  survivorship  of  the  death  of  the 
first  taker.  But  when  the  general  signification  of  the  term, 
ieeue,  cannot  have  place,  by  reason  of  its  beiug  referred  to  the 
objects  of  the  preceding  gift,  there  does  not  seem  any  objection 
to  the  word,  leaving,  also  having  a  more  restricted  interpre- 
tation than  it  usually  bears,  inasmuch  as  its  extended  mean- 
ing, in  ordinary  cases,  is  given,  to  render  it  more  accordant 
with  the  indefinite  signification  ot,  issue.  Doubtless,  a  con- 
struction, which  renders  the  interests  of  the  children  depen- 
dent on  their  surviving  the  parent,  is  open  to  the  objection 


that  child  subsequently  dying  in  the 
Ufetbne  of  the  tenant  for  Kfe,  leafing 
issue,  would  descend  to  such  issue, 
if  not  otherwise  disposed  of."  It 
is  difficult  to  see  the  pertinency 
of  this  observation,  to  the  question 
above  noticed.  Undoubtedly,  the 
issue  of  children,  dying  in  the  life- 
time of  the  tenant  for  life,  succeed 
to  their  parents*  shares ;  but  it  is  at 
questionless,  that  the  referential  con- 
struction deprives  the  issue  of  chil- 
dren dying  before  the  testator,  of  all 


benefit  whatever  from  the  gift  to  the 
children,  or  any  other  gift. 

(p)  %  Jam.  Wills,  388.  Prior  on 
"  Issue,"  138.  Lewie  d.  Ormond  v. 
Water**  6  East,  336,  is  not  cited  as  an 
authority,  as  the  limitation-over,  in  that 
case,  was,  "  in  default  of  such  issue." 

(?)  See  Tarbueh  v.  Tarbuck,  s*pro; 
and  2  Jarm.  Wills,  375,  377,  378. 
An  instance  of  this  kind  of  gift  oc- 
curred in  Doe  d.  Todd  v.  Dmeebury, 
ubi  eupra.     See  Appendix  II. 
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of  inconvenience  ;  but  it  is  difficult  to  see,  with  a  late 
learned  writer,  (r)  how  any  argument  against  it  is  properly 
deducible  from  general  analogy. 

5.  When  the  gift  to  the  children  or  issue  is  for  life  only,  &  Gh\-over, 
and  it  is  followed  by  a  limitation-over,  on  failure  of  issue  of  lim^onTto 
the  parent  or  ancestor,  the  effect  of  the  limitations  is,  to  J****"  for 
raise  an  estate-tail  in  such  parent  or  ancestor,  in  remainder 
expectant  on  the  determination  of  the  life-estates,  previously 

limited  to  his  children  or  issue.  (*) 

6.  When  the  limitation  to  the  children  is,  in  tail,  but  it  is  6.  When  gift 
made  to  such  children  only  as  shall  survive  the  parent,  an  £  J*a [but * 
estate-tail  will  be  raised  by  implication  in  such  parent,  in  °o****ff**?n 
remainder  expectant  on  the  estates-tail  of  the  children,  so  the  parrot 


as  to  include  the  descendants  of  a  child  dying  in  the 
parents'  lifetime,  (t) 

7.  It  is,  further,  a  rule,  that  when  the  words,  "  in  default  7.  When  prior 
of  issue,"  occur,  after  an  express  gift  to  sons  in  tail-male,  and  £%^°££ 
daughters  in  tailrgeneral,  those  words  are  referrible  to  such  T*  J0*  . 
sons  and  daughters,  and  will  not,  therefore,  have  the  effect  tail-general. 


(r)  2  Jam.  Wills,  378. 

(«)  Parr  v.  SwindeU,  4  Ruts,  283. 
Sed  vide  Wright  v.  Leigh,  16  Yes 
664  j  Benmettv.Lowe,  6  Moo.  &  Pay. 
486 ;  7  Bing.  636 ;  Doe  d.  Garrod  v. 
Garrod,2  B.  &  Ad.  87:  the  first  of 
which  ease*  is  clearly  not  an  authority, 
the  fee  having  passed  to  the  children 
under  the  word  "  estate :"  the  second  is 
open  to  observation,  as  having  been  de- 
cided, without  Parr  v.  SwindeU,  or 
the  construction  adopted  in  H»  being 
presented  to  the  notice  of  the  Court : 
and  in  regard  to  the  last  of  these  three 
cases,  it  is  to  be  observed,  the  deci- 
sion, that  the  parent  took  an  estate- 
tail,  was,  in  all  probability,  grounded 
on  the  force  of  the  gift  to  the  next  or 
eldest  issue  male,  (notwithstanding 
the  early  case  of  Lovelace  v.  Lovelace, 
Cro.  Elix.  40,)  without  reference  to 
the  limitation-over.    There  was,  also, 


a  further  difference  between  Parr  v. 
Swindeis  and  Wright  v.  Leigh,  viz., 
that,  in  the  former,  the  limitation  was 
to  children,  eqvaSg,  while,  in  the  lat- 
ter, it  was,  to  the  first  and  other  sons, 
eueceetivefyt  which  last  mentioned 
circumstance  was,  perhaps,  somewhat 
more  favorable  to  the  implication  of 
an  estate-tail  in  the  parent  See  ob- 
servations on  these  cases,  2  Jarm. 
Wills,  329  n.,  388,  389,  391,406; 
Prior  on  M  Issue,"  134,  141. 

(0  Doe  d.  GnUini  v.  GoIUni,  6  B. 
&  Ad.  621 ;  3  Ad.  &  Ell.  340.  It 
will  be  observed,  the  writer  does  not 
draw  so  extensive  an  inference  from 
this  decision,  as  Mr.  Jarman  (see  2 
Treat  Will*,  397, 399,) :  the  cases  of 
Bamjteld  v.  Popkam,  and  BlacJtbom 
v.  Edghg,  cited  infra,  seem  directly 
opposed  to  that  learned  gentleman's 
conclusion. 
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of  raising  an  estate-tail  in  the  parent,  so  as  to  include  daugh- 
ten  of  sons,  (tf) 

8.  Prior  gift  to       g#  Upon  the  like  principle,  it  should  seem,  that  if  the 
male.  previous  limitation  be,,  to  sons  in  tail-male  only,  without  any 

gift  to  daughters  in  tail-general,  or  otherwise,  words,  signify- 
ing failure  of  issue  of  the  parent,  are  to  be  construed,  as 
merely  referential  to  the  objects  of  the  preceding  limitation* 
and  as  not,  therefore,  operating  to  vest  any  estate-tail  in  the 
parent.  There  is  not,  however,  any  express  authority  as  to 
this  particular  case. 

9.  Difference,  9.  But  this  referential  construction  will  not  be  adopted, 
tnuutxtcutory.  to  the  same  extent,  in  regard  to  trusts  executory,  which,  as 

being  less  precise  and  technical  than  ordinary  limitations, 
are  construed  more  liberally,  and  with  a  greater  regard  to 
probable  intention*  Therefore,  where  (»)  there  was  a  tes- 
tamentary direction  to  settle  upon  issue  of  the  testator's  son 
by  a  particular  marriage,  in  strict  settlement,  and  an  ulterior 
gift,  on  death  of  the  son  without  issue,  it  was  decreed,  that  a 
remainder  in  tail-general  should  be  inserted  in  the  settle- 
ment, after  the  limitations  to  the  sons  of  the  marriage. 

10.  Prior  gift  10-  I*  w  *k°  clear,  that  in  the  case  of  a  limitation  to  first 
oth^sonlfin  an*  ot^er  ton*  wccemxelj  in  tail-male,  with  a  gift-over,  on 
taii-mah,  and  failure  of  issue  male  of  the  parent,  the  latter  words  will  be 
failure  of  i$$m  held  to  refer  to  the  line  of  sons  taking  under  the  previous 
makm  limitation,  (w) 

11.  Limitation-  v  11.  When  there  is  a  gift  to  an  eldest  son  only,  either  in 
STtoW^0'  fa-simple*  or  in  tail,  or  in  tail-male,  and  a  subsequent  limi- 
$on  in  fee  or  in  tation-over,  on  failure  of  issue  or  issue  male  of  the  parent, 

the  settled  construction  is,  that  the  son  takes  an  estate-tail, 
or  an  estate-tail-male  (when  so  limited),  with  a  remainder 
expectant  thereon,  to  the  parent,  either  in  tail  or  in  tail- 

(«)  Blackbom  v.Edgley,  1  P.  Wins,  (r)  JUanson.  ▼.  Clitkerow,  1  Vet. 

600.  Marts  ▼.  Marquess  of  OrmontU,  sr.  24. 

5  Madd.  99.     Sed  vide  the  obeenra-  (w)  BcmtfUldv.Popham,  1  P. Wms. 

iions  of  Mr.  Prior,  in  his  Treatise  on  54,  760 ;  2  Vein.  427,  449. 
"  Issue,"  136. 


*x 
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male,  according  to  the  terms  of  the  limitation-over,  (x)  It 
will  be  observed,  in  reference  to  gifts  of  this  class,  that  if 
the  limitation  be,  to  the  eldest  son,  in  fee,  that  interest  is  ne- 
cessarily cut  down  to  an  estate-tail,  in  order  to  vest  a 
remainder  in  tail  in  the  parent :  (y)  and  the  like  modification 
of  interest  takes  place  in  every  case  of  an  express  gift  to 
issue  in  fee,  where  the  construction  of  the  words  introducing 
the  limitation-over  is  not  exclusively  referential. 

12.  Again,  it  has  been  determined,  that  when  there  is  a  12.  When 
previous  gift  to  a  certain  number  of  sons  only,  successively  to  definite 
in  tail-male,  with  a  limitation-over,  on  failure  of  issue  male  ^Udrfeiu 
of  the  parent,  an  estate-tail-male  in  remainder  must  be 
raised  by  implication  in  such  parent,  so  as  to  let  in  all  the 
issue  male  he  may  possibly  have,  and  who  are  not  expressly 
provided  for  by  the  prior  limitation,  («)  And  the  like  rule 
would,  doubtless,  hold,  in  the  case  of  a  gift-over  on  failure 
of  issue,  after  a  prior  limitation  to  a  certain  number  of  sons 
in  tail-male ;  the  remainder  in  tail,  in  that  case,  being 
general,  to  all  the  issue,  and  not  special,  to  the  partial  line 
of  issue,  in  which  the  objects  of  the  preceding  gift  are 
included.  In  such  a  case,  the  referential  construction  which 
obtains,  when  the  gift-over  on  failure  of  issue  occurs  after  a 
limitation  to  all  the  members  of  a  particular  class  of  partial 
issue,  cannot  have  place ;  because,  if  an  estate-tail  is  to  be 
raised  at  all,  for  the  purpose  of  including  all  possible  issue 
of  the  same  description  with  those  taking  under  the  pre- 
vious limitation,  that  estate  must  be  commensurate  with  the 
issue,  by  force  of  reference  to  whom  it  is  raised ;  that  is,  in 
the  supposed  case,  the  whole  line  of  issue.  Upon  the  same 
principle,  too,  it  should  seem,  that  if  the  previous  gift  ex- 
tended only  to  vest  estates-tail  in  a  definite  number  of 

(x)  Stanley  v.   Lennard,  1  Eden,  Prior  on  "  Issue,"  139, 140. 
87.     Doe  d.  Bean  v.  Balky,  8  T.  R.  (*)  Langley  ▼.  Baldwin,  1  Eq.  Cn. 

5.     Stdvide  Monk  v.  Manh,  1  Bro.  Abr.  185,  pi.  29;  1   Yes.  sr.  759. 

C.  C.  294  ;  where,  however,  the  sub-  Attorney -General  ▼.    Atfton,    1.   P. 

Ject-matter  was  personalty.  Wmi.  754. 

(y)  Doe  d.  Bean  v.  Hattey.  supra. 
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13.  When 
issue  taking 
under  preced- 
ing gift  must 
attain  a 
certain  ops* 


14*  When  ex- 
press gifts  to 
issue  only  made 
in  courtage** 


children,  a  limitation-over,  on  the  death  of  the  parent  with- 
out iuue9  would  have  the  effect  of  raising  an  estate-tail  in 
such  parent,  in  remainder  expectant  on  the  estates  of  the 
children. 

13.  The  referential  construction  is  not  adopted,  when 
the  previous  gift  is  accompanied  by  restrictions,  as  to  the 
issue  taking  under  it  attaining  a  specified  age.  Therefore, 
where  (a)  a  testator  devised  property  to  such  eon  of  his,  as 
should  first  attain  twenty-one,  when  he  should  attain  such 
age,  and  his  heirs,  but  in  default  of  a  son  attaining  such 
age,  to  a  daughter,  if  she  should  attain  twenty-one,  and  her 
heirs,  and  if  he  (the  testator)  should  depart  this  life  without 
leaving  issue,  over ;  it  was  held,  that  the  restriction,  of  the 
issue  attaining  a  specified  age,  could  not  be  imported  into 
the  contingency,  on  which  the  limitation-over  was  to  take 
effect,  so  as  to  give  rise  to  a  referential  construction ;  and 
that  that  limitation,  therefore,  foiled. 

14.  Again,  it  is  settled,  that  when  the  previous  limitations 
to  the  issue  are  made  in  .certain  contingent  events  only, 
which  may  not  occur,  or  if  estates  are  not  directly  given  to 
the  issue,  in  such  a  manner  as  to  exhaust  the  whole  subject- 
matter,  an  estate-tail  will  be  given  by  implication  to  the 
parents,  in  remainder  expectant  on  the  estates  conferred  by 
the  previous  limitations,  (b) 


(*)  Dos  d.  Rev>  v.  Laeraft,  1  Moo. 
&  8c.  673 ;  8  Bug.  386.  And  see 
2  Jann.  Wills,  380.  Sed  vide  observa- 
tions of  Mr.  Prior,  on  that  case,  in  bis 
Treatise  on  "  Issue,"  139,  142,  143. 

(b)  Franks  v.  Price,  6  Scott,  710 ; 
5  Bing.  N.  8  37;  3  Bear.  182. 
Mr.  Jarman  (2  Treat  Wills,  382,  n.) 
seems  to  consider,  that  the  decision  in 
this  case  may,  possibly,  afford  some 
countenance  to  the  objectionable  doc- 
trine, apparently  affirmed  by  the  cases 
of  Doe  d.  Temny  v.  Agar,  12  East, 
252,  and  Romilfy  v.  James,  6*  Taunt. 
263,  (that  an  estate-tail  may  be  raised 


by  implication,  in  a  person  not 
any  previous  estate,)  and  noticed 
supra,  p.  185,  n.  But  H  is  submitted, 
whether  it  has  not  escaped  the  learned 
writer's  observation,  that  m  the  very 
event  which  happened,  a  prior  limita- 
tion in  the  will  had  given  the  person 
who  was  held  to  take  an  estate-tail, 
a  life-interest  in  the  whole,  and  that, 
therefore,  there  was  no  objection  to 
an  estate-tail  in  the  entirety  being 
raised  in  that  person,  by  force  of  the 
gift-over,  although  he,  originally,  took 
only  a  moiety  of  the  property  for  life. 
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15.  When,  to  the  contingency  of  the  parent  dying  with-  15.  When 
out  issue,  is  superadded  that,  of  a  failure  of  issue  of  the  issue  superadded 

children  take  estates-tail,  with  remainder  in  tail  to  the  without  www- 
parent,  (supposing  the  implication  of  such  a  remainder  ad- 
missible according  to  the  previous  rules)  (c).  It  may  be 
observed,  however,  that  these  superadded  words  are  rejected 
as  nugatory,  when  there  is  no  express  gift  to  issue,  which 
may  be  affected  by  them,  and  they  are,  therefore,  of  no 
force  in  putting  a  construction  upon  words  referring  to  a 
failure  of  issue,  (d) 

But  it  is  no  argument  in  favor  of  this  construction,  that 
a  gift-over,  on  failure  of  issue  of  all  the  children  of  the 
parent  is  the  same  thing,  as,  a  limitation  on  failure  of  issue 
of  the  parent  himself,  and  that,  therefore,  it  will  suffice  to 
show,  that  the  ulterior  limitation  is  not  to  take  effect  until 
failure  of  all  the  line  of  descendants  of  the  latter:  for  there 
may  be  issue,  incapable  of  taking  under  estates-tail  raised  in 
the  children,  by  reason  of  the  death  of  their  parent,  (that  is, 
one  of  the  children,)  in  the  testator's  lifetime ;  but  during 
whose  existence,  there  can,  of  course,  be  no  failure  of  issue 
of  the  ancestor,  (e) 

16.  It  seems  to  be  established,  that  if  the  gift  to  the  is.  Gift-over 
issue  be  posterior,  in  the  order  of  the  limitations,  to  that,  on  {jSuSrato 
failure  of  issue  of  the  parent,  the  referential  construction 
will  not  be  admitted.  Thus,  where  (/)  realty  and  person- 
alty were  bequeathed  to  the  testator's  daughter,  C.  H. ;  but 
in  case  of  her  death  without  lawful  issue,  over ;  and  the 
testator  subsequently  requested  his  friends,  C  and  S.,  to 


(<?)  Doe  d.    Barnard    t.   Season,  &  My.  390 ;  S.  C.  sub  nam.  Camay 

cited  3  Wils.  244.     Jones  y.  Legg,  9  r.  Campbell,  S  Bligh.  N.  &  4S9.   And 

Mod.  461  ;  8.  C.   sub  nom.  Ives  v.  see  the  forcible  observations  of  Mr. 

Legge,  3  T.  R.  488,  n.  Prior,  on  this  decision,  in  reference 

(<?)  Set  Franks  v.  Price,  nbi  supra.  to  another  ground  on  which  it  was 

(e)  See  judgment  in  Doe  d.  Todd  rested,  in  Treatise  on  «  Issue,"  153, 

v.  Duesbury,  8  M.  &  W.  633,  et  seq.  154. 

(/)  Campbell  ▼.  Harding,  2  Rum. 
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be  guardians  of  C.  H. ;  and  directed,  that  if  she  married, 
"it  must  be  with  their  consent,  and  the  property  to  be 
solely  settled  on  herself  and  children,  and  in  no  way  charged 
or  alienated."  It  was  argued,  that  the  words,  "  in  case  of 
her  death  without  lawful  issue,"  must  be  construed,  as  re- 
ferring to  such  issue,  as  would  have  taken  under  the  settle- 
ment directed  by  the  testator,  in  case  of  the  marriage  of  the 
daughter,  and  that,  therefore,  the  gift-over  of  the  personalty 
was  not  void  for  remoteness.  It  was,  however,  held,  both 
in  the  Court  of  Chancery,  and  in  D.  P.,  that  the  words  in 
question  must  be  read,  as  referring  to  an  indefinite  failure 
of  issue ;  and,  as  it  should  appear,  chiefly  (at  least,  in  the 
superior  tribunal,)  upon  the  ground,  that  there  was  no 
authority  for  extending  the  referential  construction  to  cases, 
where  the  express  limitation  to  the  issue  occurred  after  the 
gift-over. 

17.  When  17.  Again,  it  appears  to  be  a  rule,  that  if  there  be  no 
preceding  gift  to  the  person,  on  failure  of  whose  issue,  the  limitation- 
Sra£,            over  is  to  take  effect,  the  referential  construction  obtains 

in  the  same  manner,  as  if  the  gift  to  the  children  or  issue 
had  been  preceded  by  such  a  limitation,^)  Indeed,  it 
should  even  seem,  that  in  every  such  case,  this  construction 
must  be  adopted,  because,  as  there  is  no  prior  estate  in  the 
parent,  the  very  foundation  for  the  implication  of  an  estate- 
tail  in  him,  either  immediate  or  by  way  of  remainder,  fails. 
There  is,  however,  the  alternative,  of  rendering  the  ulterior 
gift  void  for  remoteness,  by  rejecting  both  the  referential 
construction,  and  that,  of  an  implied  estate-tail,  altogether. 
But  this  would  be  an  extreme  doctrine,  which,  the  tendency 
of  modern  adjudications  does  not  lead  us  to  suppose,  the 
Courts  would  very  readily  adopt 

18.  When  the  18.  Since  the  operation  of  words,  referring  to  the  failure 
»t  b  not  °f  issue  of  a  person,  to  raise  an  estate-tail  in  that  person, 
hold  or  it     when  the  intermediate  gift  to  the  issue  embraces  only  a 

(y)  Salkeld  v.  Vernon,  1  Eden,  64  ;       bequest  of  personalty. 
which  was,  however,  the  case  of  a 
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portion  of  those  intended  to  take,  is  entirely  founded  on  the  not  of  the  same 
Rule  in  Shelley's  case,  (A)  it  is  clear,  that  the  person,  in  favor  ulterior  estates. 
of  whom  the  estate-tail  is  to  be  implied,  if  at  all,  must  have 
an  estate  of  a  nature,  which  would  admit  of  the  application 
of  that  rule,  in  the  case  of  express  limitations  to  a  person* 
and,  afterwards,  to  the  heirs  of  his  body,  or  his  issue.  («') 
Now,  it  is  an  indispensable  condition  of  the  application  of 
the  rule  in  question,  that  the  ancestor  should,  first,  have  an 
estate  of  freehold,  under  the  same  instrument  as  that  contain- 
ing the  limitation  with  which  it  coalesces,  and,  next,  that 
that  estate  of  freehold  should  be  identical  in  nature  or 
character  with  that,  limited  to  the  heirs  of  the  body  or  issue ; 
that  is,  they  should  be,  either,  both  legal,  or,  both  equit- 
able, (j)  It  follows,  therefore,  that  if  the  gift  to  the  parent 
or  ancestor  be,  for  a  term  of  years  only,  or  if  the  freehold 
limited  to  him  be  legal,  while  all  the  ulterior  gifts  are  equit- 
able, or  the  former,  equitable,  and  the  latter,  legal!  no 
estate-tail  can  be  raised  by  implication  in  the  first  taker, 
under  any  of  the  foregoing  rules,  and  the  validity  of  the 
limitation-over  will,  consequently,  depend  upon  the  circum- 
stance, of  the  failure  of  issue,  on  which  it  is  to  take  effect, 
being  strictly  and  exclusively  referential  to  the  issue  who 
are  objects  of  the  preceding  gift,  (k) 

19.  Lastly,  it  is  to  be  observed,  that  when  the  words  19«  w*jen 

.  ...  expression  in* 

introducing  the  limitation-over  are,  "  dying  without  child-  troducing 
ren,"  (which,  it  has  been  formerly  said,  are,  in  ordinary  0reris,"die 
cases,  equivalent  to,  "  dying  without  issue,")  the  construction  JJJjJjJ? cWl" 
of  the  limitations  will  generally  coincide  with  that,  which 
would  have  obtained,  had  the  v?ord9issue9  instead  of,  children, 
been  used.     Probably,  however,  these  words  would  exercise 
some  peculiar  influence  upon  a  case  of  doubtful  construction, 


(A)  2  Jam.  Wills,  24?.  654  ;  where,  however,  the  *  question 

(•)  8ee  Prior  on  "  Issue,"  165.  seems  rather  to  have  been  one  of  the 

(j)  F.  C.  R  27, 52,  58.     2  Jam.  application  of  the  Cy-pret  doctrine ;  as 

Wills,  243,  244.  to  which,  vide  infra. 


(A)  8ee    Mogg  t.  Mogg,   1    Mer. 


U 
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as  to  issue  taking  by  purchase,  or  otherwise,  under  a  prior 
gift ;  as,  in  such  a  case,  the;  might  not  be  immaterial  to 
show,  that,  "  issue,"  was  not  intended  as  a  word  of  limitation. 
For  all  purposes  of  the  referential  construction,  however,  it 
is  conceived,  the  words  in  question  ate  of  equivalent 
import  to,  "  dying  without  ittm."  And,  as  a  corollary  to 
that  proposition,  it  should  also  seem,  that  whenever  an 
estate-tail  would  be  raised  by  implication,  by  force  of  the 
last-mentioned  expression,  a  similar  efiect  will  attend  the 
use  of  the  synonymous  phrase.  Any  force  that  may  be 
allowed  to  the  word,  "  children,"  as  distinguished  from  mat 
which  belongs  to,  "  issue,"  will  always  be  influenced  so 
materially  by  the  particular  circumstances  of  each  case,  that 
it  is  impossible  to  lay  down  any  positive  rules,  as  to  what 
will  suffice  to  give  the  former  word  a  more  restricted  con- 
struction, than  that  usually  borne  by  the  latter. 
Extent  to  The  rules  and  distinctions,  above  stated,  are  not  advanced, 

mC  ire  to  fas   as  all  and  entirely  clear  and  unquestionable,  but,  rather,  as 
raceitcd.  furnishing  the  general  outline  of  a  system,  which  the  fruitful 

source  of  litigation  furnished  by  the  words,  "  die  without 
issue,"  has  enabled  the  Courts  to  raise,  with  some  appear- 
ance of  harmony  and  proportion.  Nor  has  itj  in  general, 
been  here  attempted  to  anticipate  occasions  of  farther 
refinement  and  distinction,  to  which  the  ingenuity,  caprice, 
ignorance,  or  carelessness,  of  testators  may,  from  time  to 
time,  give  rise.  Knee  the  dispositions  of  self-taught  law- 
yers are  as  frequently  destitute  of  grammatical  sense,  as, 
.ever-varying  and  fantastic,  it  is  impossible  to  declare,  from 
well-educed  principle,  or  justly  -formed  analogy,  under  what 
particular  rule,  distinction,  or  exception,  supposable  cases 
might  take  rank. 
■\Jf  <*-  It  only  remains,  to  make  an  observation,  similar  to  that, 

limiutioM  in  with  which  there  has  been  occasion  to  accompany  most  of 
the  inquiries,  occupying  the  previous  Subdivisions,  viz.,  that 
actual  decision  on  the  various  points  here  noticed  is  con- 
fined to   cases  of  testamentary  limitations ;  and  that  no 
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analogy  can  be  deduced  from  such  exiting  authorities,  io 
favor  of  the  extension  of  the  like  rules,  to  gifts  by  instru- 
ments inter  vim :  as  to  which,  sny  question  that  may  occur 
will  be  of  the  first  ii 


The  operation  of  7  (M4  and  1  FieL,  c  26,  a.  29,  mptm 
testamentary  limitation*  of  real  estate,  to  take  efeet  am  a 
dying  without  issue. 

Our  inquiries,  hitherto,  have  embraced  the  whole  subject,  Prrfca'wrj 
of  limitations  of  real  estate  after  or  upon  a  failure  of  issue, 
anterior  to  or  irrespectively  of  the  alterations  introduced,  in 
reference  to  these  limitations,  by  the  recent  statute, 
7  Gul.  4  and  1  Vict,  c.  26,  the  operation  of  which  com* 
menced  with  the  year,  1838,  but  only  as  to  ail  wills  dated 
or  republished  subsequently  to  the  year,  1837.  It  now 
remains,  to  point  out  the  nature  of  the  new  enactment,  and 
its  effects  and  general  bearing,  ss  well  immediate  and  direct, 
as  remote  and  consequential,  in  tyferm*  to  die  subject 
before  us.  It  is  necessary  to  premise,  however,  that  the 
statutory  provisions  we  are  to  consider,  are  entirely  confined 
to  will*;  and,  therefore,  all  that  has  been  said  in  relation  to 
limitations  in  deeds,  must  be  considered,  as  applicable  in 
its  full  extent,  at  this  present  time,  notwithstanding  any 
difference  we  may  have  to  notice,  in  regard  to  limitation* 
in  wills. 

It  will  facilitate  the  inquiry,  if  the  words  of  the  act  p"-"****-*  « * 
in  review  before  us ;  and  too  much  attention  can  ar 
be -given  to  them,  important  as  they  are,  in  their  n:k 
our  present  subject.     The  29th  section  wf  the 
to  (the  section  with  which  we  are  principally  i  t*j 
u  2 
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is  to  tbe  following  effect : — •'  Be  it  enacted,  that  in  any  devise 
or  bequest  of  real  or  personal  estate,  the  words,  *  die  without 
issue/  or, '  die  without  leaving  issue/  or,  'have  no  issue,'  or 
any  other  words,  which  may  import  either  a  want  or  failure 
of  issue  of  any  person  in  his  lifetime,  or  at  the  time  of  his 
death,  or  an  indefinite  failure  of  his  issue,  shall  be  construed 
to  mean,  a  want  or  failure  of  issue  in  the  lifetime,  or  at  the 
time  of  the  death,  of  such  person,  and  not,  an  indefinite 
failure  of  his  issue,  unless  a  contrary  intention  shall  appear 
by  the  will,  by  reason  of  such  person  having  a  prior  estate- 
tail,  or  of  a  preceding  gift  being,  without  any  implication 
arising  from  such  words,  a  limitation  of  an  estate-tail  to  such 
person,  or  issue,  or  otherwise :  provided,  that  this  act  shall 
not  extend  to  cases,  where  such  words  as  aforesaid  import,  if 
no  issue  described  in  a  preceding  gift  shall  be  born,  or  if 
there  shall  be  no  issue,  who  shall  live  to  attain  the  age,  or 
otherwise  answer  the  description,  required,  for  obtaining  a 
vested  estate,  by  a  preceding  gift  to  such  issue." 

To  apply  the  provisions  of  this  enactment,  in  the  order 

adhered  to  in  our  previous  consideration  of  the  old  law : — 

Effect  of  new         1-  If  land  be  devised  to  A*,  and  his  heirs,  provided  that, 

Iulufy!°PJkk     *t  ^  ^e  ^thout  issue,  or  without  having  issue,  or  without 

devise  to  A.  in  leaving  issue,  then,  to  C. ;  the  limitation  to  C.  will  be  good ; 

V00*  ttBu  Oft 

death  of  B.       the  event  described, — <viz*y  the  failure  of  B.'s  issue, — being, 
to  C°t        '    kv  force  of  the  1  Vict  c.  26,  limited  to  happen,  either  before 
or  at  the  decease  of  B.,  and,  therefore,  within  the  period 
prescribed  by  the  Rule  for  prevention  of  Perpetuities.    And 
if  B.  die  leaving  a  child  or  other  issue  behind  him,  though 
there  be,  afterwards,  an  extinction  of  the  line  of  issue,  the 
specified  event  does  not  receive  its  fulfilment,  and  the  ulterior 
limitation,  consequently,  fails, 
—to  A.,  in  fee,      2.  If  there  be  a  devise  to  A*  and  his  heirs,  and  if  he  die 
death  without    without  issue,  to  B.,  and  his  heirs,  the  failure  of  issue  being, 
ufue,  to  B. ;     by  the  new  statute,  confined  to  the  death  of  A.,  the  limita- 
tion to  B.  is  good,  as  an  Executory  devise,  to  take  effect  in 
the  event  of  the  death  of  A.,  without  leaving  issue  living  at 
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that  time,  (*»)    It  will  be  perceived,  therefore,  that  the  doc- 
trine of  implication  of  estates-tail,  is  now  entirely  abolished, 
as  to  wills  embraced  by  the  new  enactment,  except  in  those 
oases,  where  an  intention,  to  use  the  words  importing  dying 
without  issue,  as  signifying  an  indefinite  failure  of  issue,  is 
plainly  evinced.  Not  only  is  the  necessity  for  the  implication 
of  an  estate-tail,  in  the  case  under  consideration,  removed,  but 
that  construction  is  also  rendered  impossible,  by  the  confined 
interpretation  now  to  be  put  upon  words  indicating  a  failure 
of  issue,  under  the  provisions  of  the  new  law.     The  failure 
of  issue,  co-extensive  with  the  limits  of  an  estate-tail,  is  a 
general  or  indefinite  failure;  in  other  words,  the  failure, 
which  involves  the  natural  extinction  of  an  entail,  embraces 
the  whole  line  of  issue  inheritable  to  the  first  purchaser.     If, 
therefore,  the  meaning,  either  proper  or  forced,  of  words 
importing  a  dying  without  issue,  confine  the  failure  intended 
to  the  death  of  the  devisee,  it  is  plain,  (as  was  formerly  ob- 
served,) (n)  that  there  is  no  opening  for  the  raising  an  estate- 
tail  by  implication  in  the  person,  the  failure  of  whose  issue 
is  in  question,  from  the  mere  circumstance,  of  the  manifes- 
tation of  an  intention,  that  if  such  failure  happen  within  a 
limited  period,  another  person  shall  succeed  to  the  property. 
As  it  is,  however,  the  mode  of  interpretation  which  has 
rendered  impossible,  any  resort  to  the  old  rule  of  construc- 
tion, in  the  case  supposed,  has  also  removed  all  necessity  for 
it,  so  far  as  concerns  the  harmony  and  support  of  the  several 
limitations,  the  effecting  which,  was  the  original  moving 
cause  of  the  adoption  of  the  rule. 

3.  And  so,  with  respect  to  a  devise  to  A.,  and  his  heirs,  —to  A.  in  fee, 
after  the  death  of  B.  without  issue,  neither  A.  nor  B.  being  0f  Ba  without 
the  testator's  heir-at-law,  and  no  preceding  estate  being  wsue; 
given  to  B. ;  the  limitation  to  A.  is  good,  the  failure  of  B.'s 

issue  being  restricted  to  his  death. 

4.  Again,  suppose  a  limitation,  similar  to  the  last,  but  —to  A.,  in  fee, 

alter  the  death 
(«)  1  Jam.  Wills,  496.    Shelf.  (»)  Vide  wpra,  p.  187. 

Wills,  320. 
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of  B.  without  with  the  difference,  of  A.  or  B.  being  the  testator's  heir, 
being  testator's  The  rale  (as  we  have  seen)(o)  applicable  in  such  a  case, 
^"'  in  regard  to  wills  not  within  the  operation  of  the  new 

statute,  is,  that  B.  takes  an  estate-tail  by  implication;  it 
being  supposed,  in  the  one  case,  that  the  testator  could  not 
give  to  a  person,  at  a  future  specified  period,  what  devolves 
to  him  by  act  of  law,  immediately,  without  intending  to  dis- 
pose of  it  in  the  mean  time;  and,  in  the  other,  that  by 
limiting  the  property  over,  on  the  death  of  his  heir  without 
issue,  the  testator  showed  an  intention,  that  in  the  meantime 
it  should  belong  to  him,  as  the  person  on  whom  the  law 
casts  the  inheritance,  in  default  of  any  disposition  of  it, 
secvs.  But  under  the  new  law,  the  failure  of  issue  is  re- 
stricted to  the  death  of  B.,  and  an  estate-tail  cannot,  there- 
fore, be  raised  in  him,  in  either  of  the  cases  supposed.  Yet, 
as  it  is  manifestly  absurd,  in  the  case  of  the  devisee  being 
the  heir,  not  to  provide  for  the  destination  of  the  property, 
until  the  period  fixed  for  him  to  take  it,  it  would  seem,  that 
an  estate  must  be  implied  in  the  ancestor,  on  failure  of  whose 
issue  the  heir  is  to  take ;  and,  as  the  construction  of  an  estate- 
tail  is  now  impossible,  that  estate  must  be  a  fee-simple,  (p) 
In  the  other  case,  viz.,  that  of  the  person,  on  failure  of  whose 
issue  the  devise  is  to  take  effect,  being  the  testator's  heir, 
the  like  rule  must  hold.  In  both  cases,  in  a  word,  (to  revert 
to  the  illustration,)  B.  takes  a  fee-simple,  subject  to  an 
Executory  devise  in  favor  of  A.,  in  the  event  of  his  (B.'s) 
dying  without  issue  living  at  the  time  of  his  death, 
—to  A.  for  5.  Further,  let  it  be  supposed,  that  property,  is  devised  to 

Irisdeath  A.  for  life,  and  if  he  die  without  issue,  to  B.  in  fee.    Prior 

wftboat  lame,  to  ^  new  enactment,  we  have  seen,  that  the  effect  of  such 
a  limitation  would  be,  to  enlarge  the  life-interest  of  A.  into 
an  estate-tail,  and  to  give  place  to  the  limitation  to  B.,  as  a 
remainder  expectant  upon  it  But,  as  the  words  importing 
a  failure  of  issue  are  now  cut  down  to  a  dying  without  issue 

(o)  Vxd*  supra,  p.  181.  O)  1  Jarm.  Wills,  488. 
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living  at  the  death,  there  is  no  ground  for  the  enlargement 
of  the  life-estate ;  because,  as  before  remarked,  fo  create  an 
estate-tail,  a  general  or  indefinite  failure  of  issue  must  be 
intended :  while,  at  the  same  time,  there  is  no  express  gift 
to  the  issue.  The  effect,  therefore,  of  such  a  devise,  under 
the  new  statute,  will  be,  to  confer  on  A.,  an  estate  for  life 
only,  whether  he  has  issue  or  not,  with  a  contingent  re- 
mainder to  B.,  to  take  effect,  in  the  event  of  A.'s  dying, 
without  leaving  issue  living  at  his  decease,  (q)  It  may  be 
questioned,  indeed,  whether,  in  this  instance,  the  alteration 
introduced  by  the  recent  act  be,  in  all  respects,  a  wise  or 
beneficial  one ;  for,  while  the  ulterior  gift  is  postponed  till 
the  failure  of  issue  of  the  tenant  for  life,  such  issue  not  only 
take  nothing,  by  reason  of  the  want  of  an  express  Revise  to 
them,  but,  also,  the  estate  for  life  is  rendered  unsusceptible 
of  enlargement  into  an  estate-tail,  under  which  the  issue 
might  inherit.  It  has  not,  however,  been  decided,  whether, 
in  the  alternative  event,  of  the  existence  of  issue  at  the  de- 
cease of  the  tenant  for  life,  any  estate  can  be  raised  by 
implication  in  their  favor,  and  their  exclusion  from  ail 
benefit  of  the  devise  cannot,  therefore,  be  treated  as  per- 
fectly clear ;  but  the  better  opinion,  and  that  most  accordant 
with  principle,  seems  unfavorable  to  such  an  implication,  (r) 

6.  The  next  species  of  limitation,  the  construction  of  — Jo  A.,indc- 
whicb  undergoes  a  change,  by  force  of  the  new  statute,  occurs  after  his  death 
in  the  case  of  a  devise  to  A,,  indefinitely,  (that  is,  for  no  J^^'ST ' 
express  estate,)  and  in  the  event  of  his  death  without  issue,  i^erem,  of  the 

r  ,y  #  ^   28th  section  of 

to  B.     Under  the  former  law,  it  will  be  remembered,  («)  the  I  Vict.  c.  26 ; 

(a;)  1  Jarm.  Wills.  497.     Shelf.  upon,  infra,)  the  issue  of  legatees  for 

Wills,  821 .    See  LethieuUier  v.  Tracy,  life  of  a  personal  fund  claimed  to  take 

3  Atk.  774,  793 ;  and  observations  of  by  implication  as  purchasers ;  but  the 

Lord  Giffbrd,  M.  R.,  in   Greene  v.  claim  seems  to  bare  been  treated  as 

Ward,  1  Russ.  264 ;  in  reference  to  unsustainable.     Ex  parte   Roger*,  2 

a  similar  devise,  prior  to  1  Vict,  c  26.  Madd.  449,  leads  to  a  different  con- 

(r)  1  Jarm.  Wills,  490,  497  :  and  elusion.     See  Clarke  v.   Lubbock,   1 

see  Greene  v.  Ward,  «W  tupra.     And  You.  &  Coll.   N.   C.  C.  492.     Also 

in  the  case  of  Ranelagh  v.  Ranefagh,  stated  and  observed  upon,  infra. 
2  My.  &  K.  441,  (stated  and  observed  (i)  Vide  supra,  p.  179, 
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effect  of  such  a  devise  is,  to  raise  an  estate-tail  in  A.,  with 
remainder  to  B.,  in  the  same  manner,  as  in  the  case  of  a  li- 
mitation of  an  express  life-estate ;  and,  were  there  nothing 
more  in  the  recent  statute  applicable  to  the  case  of  an  inde- 
finite devise,  the  new  construction  of  these  two  classes  of 
limitations  would  be  also  identical     But  that  statute  effects 
an  important  alteration,  in  regard  to  the  nature  and  effect  of 
an  indefinite  devise,  which  occasions  a  material  difference,  be- 
tween it  and  the  devise  of  an  express  life-estate,  in  reference 
to  the  operation  upon  them  of  the  provisions  of  the  statute,  re- 
lative to  the  construction  of  words  importing  a  failure  of  issue. 
The  28th  section  of  1  Vict,  a  26  enacts,  that  "  where  any 
real  estate  shall  be  devised  to  any  person,  without  any  words 
of  limitation,  such  devise  shall  be  construed  to  pass  the  fee- 
simple,  or  other  the  whole  estate  or  interest,  which  the 
testator  had  power  to  dispose  of  by  will  in  such  real  estate, 
unless  a  contrary  intention  shall  appear  by  the  will."    An 
indefinite  devise,  therefore,  must  be  read,  as  a  devise  in  fee- 
simple  ;  and,  that  being  the  case,  it  is  immediately  ascer- 
tained, that,  under  a  devise  to  A.,  without  words  of  limita- 
tion, and  if  he  die  without  issue,  to  B.,  the  operation  of  the 
new  statute  is,  to  vest  the  fee-simple  in  A.,  with  an  Execu- 
tory devise  to  B.,  in  the  event  of  A.  dying,  without  leaving 
issue  living  at  his  decease,  (t) 
-to  A.  in  fee,       7.  Yet  again,  let  us  suppose  the  case  of  a  devise  to  A,  and 
B.  die  without  his  heirs,  and  if  A  and  B.  die  without  issue,  to  C,  and  his 
j*u*»  to  C. ;     foijB.     This  is  a  case,  in  which,  as  to  wills  made  prior  to 
the  commencement  of  the  recent  statute,  the  ulterior  limi- 
tation is  void,  and  not  capable  of  being  supported  by  the 
implication  of  estates-tail,  co-extensive  with  the  lines  of  issue, 
whose  failure  is  to  give  it  effect,  by  reason  of  the  want  of  an 
express  estate  in  one  of  the  ancestors  named,  (u)    The  effect 
of  the  new  enactment,  in  the  case  put,  is,  to  vest  the  fee- 
simple  of  the  devised  property  in  A.,  subject  to  an  Execu- 

(0  Shelf.  Will*,  821.  («)     id*  iupra,  p.  185. 
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tory  devise  in  favor  of  C,  in  the  event  of  the  deaths  of  A. 
and  B.,  without  leaving  issue  living  at  the  time  of  their  re- 
spective deceases. 

8.  It  must  be  remembered,  that  the  grand  effect  of  the  Chief  remit  of 

,  new  rule,  to 

new  enactment  is,  to  bring  all   Executory  limitations  in  remove  ob- 
wills,  depending  on  the  contingency  of  the  death  and  failure  rtmoteneM,  to 
of  issue  of  a  person,  (whether  taking  a  preceding  estate,  Cjp*  on  Muro 
or  not,)  within  the  limits  prescribed  by  the  Rule  for  the 
prevention  of  Perpetuities,  where  the  person,  the  failure 
of  whose  issue  is  to  give  effect  to  the  devise,  is  in  esse  at  the 
death  of  the  testator;  whereas,  formerly,  (as  we  have  before 
seen,)  the  inevitable  fate  of  such  limitations  (unless  the 
failure  of  issue  was  confined  to  the  death  of  the  ancestor.,  or 
unless  the  case  was  such,  as  to  admit  of  the  implication 
of  an  estate-tail  in  him,)  was,  their  invalidity  on  the  ground 
of  remoteness. 

With  reference,  indeed,  to  the  qualification,  that  the  But  the  person, 
person,  on  the  contingency  of  whose  death  without  issue,  the  to  fail,  must  be 
devise  is  to  operate,  must  be  in  existence  at  the  death  of  the  rfZZ^J?**** 
testator,  a  late  writer  (t?)  has  advanced  the  position,  that  the 
Rule  against  Perpetuities  will  not  be  violated,  if  the  ancestor 
be  existing  at  the  death  of  the  testator,  or  necessarily  come  in 
esse  within  twenty-one  years  afterwards.  In  laying  down 
such  a  doctrine,  it  is  submitted,  that  the  learned  gentleman 
has  overlooked  the  terms  of  the  Rule  against  Perpetuities, 
which  are,  that  executory  estates  must  be  so  limited,  as  to 
take  effect,  if  at  all,  within  the  period  of  a  life  or  lives 
in  being,  and  the  term  of  twenty-one  years  afterwards,  with 
the  superadded  months,  allowed  in  case  of  infancy :  the 
term  of  twenty-one  years  cannot,  it  is  conceived,  be  taken, 
in  the  first  instance,  as  a  period,  within  which  the  life 
or  lives,  constituting  the  main  term  of  suspense,  may  come 
in  esse.  If  the  lives  are  in  existence,  then,  indeed,  it  matters 
not,  whether  the  term  of  twenty-one  years  precede  or  follow 

(»)  l  Jam.  Wills,  498. 
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No  estate- tail 
can  be  railed 
by  implication 
under  new 
rale;  and 
ulterior  gift, 
therefore,  in- 
destructible* 


Enactment 
floes  not 
extend  to 


the  lives ;  for  though  the  duration  of  the  period  of  contin- 
gency, in  each  case,  may  not,  in  the  end,  perfectly  coincide ; 
in  neither,  will  that  period  exceed  lives  in  being  and  twenty- 
one  yean.  Moreover,  it  would  be  difficult  to  predicate  of 
any  person,  not  in  rerum  naturd,  that  he  will  neeeuar&y 
come  in  eae9  within  any  specified  period,  as  required  by  the 
terms  of  the  position  alluded  to ;  and  unless  it  be  a  matter  of 
certainty ,  that  the  contingent  event  will  happen,  if  at  all, 
within  the  period  fixed  by  the  Rule  against  Perpetuities,  we 
know,  that  the  limitation  depending  upon  it  is  void. 

9.  A  further  consequence  of  the  new  mode  of  construc- 
tion is,  that,  whereas,  under  the  former  rule,  in  all  cases 
which  admit  of  the  application  of  the  doctrine  of  implication 
of  estates-tail,  (namely,  where  the  person,  whose  issue  is 
referred  to,  takes  some  estate  under  the  will,  or,  if  he  take 
no  estate,  where  he,  or  the  devisee,  fills  the  character  of  heir- 
at-law  of  the  testator,)  the  executory  limitation  (in  its  cha- 
racter of  a  remainder,)  is  liable  to  destruction  by  the  tenant 
in  tail,  such  limitation,  under  the  new  mode  of  construction, 
is  (with  the  exception  next  noticed)  exempted  from  that  or  any 
similar  liability,  by  reason  of  its  taking  effect,  as  an  Executory 
devise  limited  upon  a  preceding  fee-ample.  With  respect, 
indeed,  to  the  case  of  the  devise  of  an  express  life-estate,  with 
a  limitation,  in  the  event  of  the  death  of  the  tenant  for  life 
without  issue,  as  the  executory  limitation,  under  the  new 
mode  of  construction,  takes  place  as  a  contingent  remainder, 
it  is,  of  course,  liable  to  be  defeated  by  any  of  those  acts  of 
the  devisee  for  life*  which  usually  occasion  the  destruction  of 
contingent  remainders.  And  as  the  altered  construction,  by 
precluding,  and  preventing  the  necessity  of,  the  implication 
of  estates-tail,  preserves  the  executory  limitation  from  the 
destructihility  consequent  thereupon,  so  does  it  render  the 
estate  of  the  first  taker  absolute,  in  the  alternative  event,  of 
his  dying,  leaving  a  child,  or  other  issue,  behind  him. 

10.  One   species   of  limitation  must  be  noticed,  which 
is,  obviously,  without  the  purview  of  the  recent  enactment; 
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viz,  a  devise  upon  the  failure  of  issue  of  a  person  de-  limitations,  on 
ceased.    The  antecedent  death  of  the  ancestor  referred  to  issueofajwr- 
fbrbids  the  application  of  the  newly-enacted  rule  of  con-  mm  deeeMtd- 
gtruction,  in  such  a  case,  because  a  contnuy  notion  induces 
the  absurd  consequence,  of  the  testator  being  made  to  speak 
of  an  event,  as  contingent  and  futurelj,  the  happening 
or  not  happening  of  which  would,  by  the  construction  in 
question,  have  been  previously  ascertained.     In  the  case 
supposed,  therefore,  if  no  estate  be  given  to,  or  be  already 
vested  in,  the  issue  of  the  deceased  ancestor,  the  devise  will 
be  void,  as  being  to  take  effect  upon  too  remote  an  event, 
vi*.,  a  general  or  indefinite  failure  of  issue. 

11.  By  the  express  provision  of  the  statute,  the  rule  of  The  exception 
construction  fixed  by  it  is  not  to  extend  to  cases,  where  devises  on 
a  contrary  intention  appears  by  the  will,  by  reason  of  the  0?  a  person""5 
person,  the  failure  of  whose  issue  is  in  question,  having  haJa^tJ1?or 
a  prior  estate-tail,  or  of  a  preceding  gift  being,  without  any  and  to  what 

cases  it  cx» 

implication  arising  from  the  words  referring  to  the  failure,  a  tends. 
limitation  of  an  estate-tail  to  such  person,   or  issue,  or 
otherwise. 

Upon  the  construction  of  the  first  part  of  this  exception, 
it  has  been  thought,  by  a  late  writer,  (w)  that  the  words, 
"  such  person  having  a  prior  estate-tail,"  must  be  under- 
stood, as  referring  to  the  case  of  a  testator  having  a  remain- 
der or  reversion,  expectant  on  an  estate-tail  created  by 
a  previous  will  or  settlement,  notwithstanding  the  express 
requirement,  that  the  "  contrary  intention  shall  appear  by 
the  will  /"  and  this  view  is  supported  by  the  argument,  that  a 
different  reading  of  this  part  of  the  exception  would  have  the 
effect  of  rendering  nugatory  the  second  branch  of  it,  viz., 
that  which  refers  to  u  a  preceding  gift  being,  without  any 
implication,  &c,  a  limitation  of  an  estate-tail."  It  is  con- 
ceived, however,  that  this  exception  is  susceptible  of  an  in- 
terpretation, affixing  a  definite  meaning  to  each  branch  of 

(w)  Prior  on  "  Issue,"  190. 
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it,  and,  at  the  same  time,  not  sacrificing  the  express  pro- 
vision, that  the  contrary  intention  should  appear  by  the  wUL 
It  should  seem,  that  the  words,  "  prior  estate-tail,"  refer  to 
the  limitation  of  an  estate-tail  in  the  usual  direct  mode,  (as, 
to  A.,  and  the  heire  of  his  body,)  and,  those  immediately 
following,  to  a  gift  which  has  the  effect  of  raising  an  estate- 
tail,  under  the  Rule  in  SheUey\  case,  by  reason  o£  "  heirs  of 
the  body,  and,  issue,"  and,  "  children,"  operating  as  words 
of  limitation,  though  occurring  in  a  gift  by  way  of,  and 
intended  to  take  effect  as  a,  remainder  after  a  life-estate 
in  the  parent  or  ancestor,  (x)  It  is  true,  in  both  these 
cases,  an  estate-tail  is  preated,  but  the  different  mode  and 
principles  of  operation  of  the  respective  gifts  satisfies  the  ex- 
pressions in  the  enactment  alluded  to,  and  renders  it 
perfectly  unnecessary,  to  suppose,  that  the  exception  referred 
to  an  estate-tail,  created  otherwise  than  by  the  will  itsel£ 
Doubtless,  an  indefinite  construction  of  words,  referring 
to  the  failure  of  issue  of  a  person,  who  has  an  estate-tail  in 
the  property,  is  more  convenient,  and  better  adapted  to  the 
state  of  the  title;  but  the  Legislature  has  not  seen  fit, 
to  make  any  express  exception,  in  fevor  qf  such  a  case,  from 
the  general  rule  of  construction  fixed  by  the  act  in  question. 
Nor  is  it  necessary,  that  the  failure  should  be  general,  in 
order  that  the  devise  may  take  effect  as  a  disposition  of  the 
reversion  /  although,  undoubtedly,  that  devise  will  be  depen- 
dent on  the  death  of  the  tenant  in  tail  without  leaving  issue 
living  at  that  time,  and  will  not,  therefore,  take  effect,  on  a 
subsequent  extinction  of  his  issue. 
The  other  12.   There  is,  also,  another  exception,  from  the  rule  of 

exception,  of 

(x)  It  is  unnecessary  here  to  enter  ventures  to  conceive,  that  the  autho- 

into  the  question  raised  by  Mr.  Prior,  rities  and  principles,  cited  and  ad- 

in  his  Treatise  on  "  Issue,"  (pp.  191  duced  in  Mr.  Jarman'3  Treatise  on 

— 195,)  whether,  under  a  limitation  Wills,  (vol  2,  pp.  335 — 353,)  furnish 

to  A.  for  life,  and,  after  his  decease,  a  conclusive  answer,  in  fevor  of  the 

to  his  issue,  and  their  heirs,  or  to  them,  affirmative  of  that  proposition.     See, 

as  tenants  in  common,  without  any  especially,    Tate  v.  Clarke,  1   Beav, 

gift-overt  on  failure  of  issue  of  A.,  he  100. 
will  take  an  estate-tail ;  but  the  writer 


rrwqne     '  »^""^^r^f^^i^^«i«^wi^»"^w^p^"PP 
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construction  prescribed  by  the  act,  of  cases,  where  the  words,  devises  refer- 

...  .  ring  to  failure 

denoting  failure  of  issue,  import,  if  no  issue  described  in  a  of  issue  entitled 
preceding  gift  shall  be  born,  or,  if  there  shall  be  no  issue,  who  ^gR^ 
shall  live  to  attain  the  age,  or  otherwise  answer  the  descrip-  "|4  ?^2fJ!!J 
tion,  required,  for  obtaining  a  vested  estate,  by  a  preceding  gift  doctrine  of 
to  such  issue.  This  exception  manifestly  takes  out  of  the  ope-  construction, 
ration  of  the  act,  all  limitations  embraced  by  the  doctrine  of 
referential  construction,  considered  in  our  last  Subdivision. 

When,  however,  it  is  settled,  in  regard  to  any  particular 
limitation  on  failure  of  issue,  that  it  is  not  exclusively 
referrible  to  children  or  issue  taking  under  a  preceding 
gift,  the  statute  immediately  effects  a  change  in  the  con- 
struction of  the  limitations.  In  the  first  place,  it  will  be 
impossible  to  raise  an  estate-tail  in  remainder,  by  impli- 
cation, in  the  parent,  expectant  on  the  interests  of  the 
class  of  issue  taking  under  the  previous  gift,  whether  in 
tail  or  for  life,  according  to  the  rule  established,  (as  we  have 
seen)  (y)  with  respect  to  limitations  not  governed  by  the 
recent  enactment.  And,  in  addition  to  this,  if  the  estates 
limited  to  the  children  or  other  issue  be,  in  fee,  the  effect 
will  be,  to  render  those  estates,  defeasible  on  the  death  of 
the  parent,  without  leaving  issue  living  at  that  time. 

Where  the  children  or  issue  take  estates-tail,  they  will  not, 
of  course,  be  liable  to  any  such  forcible  determination,  since 
their  very  continuance,  at  and  after  the  death  of  the  parent, 
decides,  that  the  limitation-over  cannot  take  effect.  But  it 
should  seem,  that  the  restricted  construction  will  not  obtain, 
when  the  issue  take  estates-tail,  as,  in  that  case,  the  limita- 
tions fall  within  the  previous  exception  in  the  act,  which 
provides  for  a  preceding  gift  being,  a  "  limitation  of  an 
estate-tail  to  such  person,  or  issue?  It  may  be  doubted, 
however,  whether  this  exception  meets  the  case  of  children 
only,  as  contra-distinguished  from  issue,  taking  estates-tail : 
no  words  occur  in  the  preceding  part  of  the  section,  tending 

(y)  Vide  sqpra,  p.  283,  tt  $eq. 
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to  give,  "  issue,"  other  than  its  usual  unconfined 
cation ;  and  it  seems  difficult  to  construe  the  same  word  in 
two  different  senses :  if,  therefore,  it  cannot  be  held  to 
mean,  "  children,"  simply,  limitations  on  failure  of  issue, 
after  a  gift  to  children,  in  tail,  will  be  within  the  rule  of  con- 
struction prescribed  by  the  statute. 

Again,  if  the  estates  limited  to  the  children  be,  for  life 
only,  there  will  be  no  premature  determination  of  them,  by 
reason  of  the  restricted  construction  established  by  the  new 
law,  for  those  estates  must  have  expired  at  the  death  of  the 
parent,  or  the  ulterior  gift  necessarily  fails. 

These  considerations  supply  strong  ground  for  adhering 
strictly  to  those  cases,  which  establish  the  referential  con* 
8truction  ;  and,  it  may  be  added,  will  induce  the  Courts  to 
extend  favor  to  that  construction,  as  the  most  effectual  mode 
of  giving  effect  to  all  the  limitations  (as  operated  upon  by 
the  recent  enactment)  (a). 

Finally,  it  is  to  be  observed,  in  reference  to  limitations  on 
a  dying  without  issue,  after  an  express  gift  to  children  or  issue, 
that  the  new  mode  of  construction  establishes  the  validity  of 
the  ulterior  gift,  in  those  cases,  where  it  cannot  be  deemed 
simply  referential  to  the  preceding  limitations,  and  where, 
also,  (as  a  consequence  of  the  altered  construction)  no  es- 
tate-tail can  be  raised,  by  implication,  in  the  parent  The 
failure  of  issue  being,  in  such  cases,  restricted  to  the  time  of 
the  parent's  or  ancestor's  death,  no  objection  to  the  gift-over 
can  arise,  on  the  ground  of  remoteness ;  though,  on  the 
other  hand,  it  will  fail,  if  the  first  taker  leave  any  issue  sur- 
viving him. 

General  Thus,  have    we  considered,  the   general  bearing  and 

toTvScTc  **  operation  of  the  recent  enactment,  in  regard  to  devises,  to 
26,  and  rob-      take  effect  after  a  dying  without  issue.     It  will  be  observed. 

jects  of  fore-  . 

going  Sub-       the  rule  of  construction  substituted  by  the  new  law,  for  that 

dm*io 


lm*ions. 


(2)  See  2  Jarra.  Will*,  41G,  416. 
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'which  previously  obtained,  will,  in  the  course  of  time, 
remove  many  of  those  questions,  which  occupied  our  atten- 
tion in  the  earlier  part  of  this  Chapter,  in.  reference  to  the 
construction  of  words  importing  a  failure  of  issue,  and  to 
the  exceptions  from  the  general  rule,  invalidating  limita- 
tions, to  take  effect  upon  such  a  failure,  (a)  The  recurrence 
of  these  questions,  however,  will  not  be  wholly  prevented, 
even  when  the  (not  very  proximate)  period  shall  have 
arrived,  that  the  new  law  will  be  operative  in  regard  to 
every  will  requiring  interpretation.  The  occasional  mani- 
festation (sometimes  imperfect)  by  a  testator,  of  an  intention, 
to  use  words,  importing  a  failure  of  issue,  in  the  former  un- 
confined  sense.,  and  the  occurrence  of  cases,  expressly 
excepted  from  the  operation  of  the  recent  act,  or  not 
embraced  by  its  provisions,  (b)  together  with  the  con- 
tinuance of  the  old  rule  of  construction,  in  regard  to  limi- 
tations in  deeds,  will  frequently  call  for  the  consideration 
of  questions,  similar  to,  or,  even,  identical  with,  those,  which 
have  heretofore  proved  the  fruitful  source  of  doubt  and 
uncertainty,  in  connexion  with  the  general  subject  of  limi- 
tations, to  take  effect  after  or  upon  a  failure  of  issue.  The 
view,  therefore,  here  presented,  of  the  principles  of  law 
applicable,  in  regard  to  limitations  in  deeds  and  wills,  prior 
to  the  recent  statute,  1  Vict  c.  26,  and  of  the  alterations 
introduced  by  that  statute,  as  to  wills  executed  or  repub- 
lished, subsequently  to  the  year  1837,  will  not,  it  is  sup- 
posed, prove  either  uninteresting  or  unnecessary. 

(a)  The  third  exception  (vide  «*-  the  exhibition  by  a  testator  of  a  "  con* 

pro,  p.  267,)  will  not,  however,  it  is  trary  intention,**  will  present  a  wide 

obvious,  be  affected  by  the  new  rale  field  of  discussion,  to  which  authorita- 

of  construction.  tive  decision  alone  will  enable  us  to 

(6)  The   words,   "  or  otherwise,"  affix  bounds, 
contained  in  the  act,  in  reference  to 
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Difference 
between  ex- 
pressions, 
"heirs  of  the 
body,"  and, 


It  will  have  been  observed,  that,  throughout  all  the 
preceding  Subdivisions,  the  expressions,  to  which  our  in- 
quiries have  had  reference,  have  been,  "in  default  of 
issue,"  and,  "  in  default  of  children?  as  distinguished  from 
the  expression,  "  in  default  of  heirs  of  the  body?  whose 
general  purport,  though  similar  to  that  of  the  phrases  just 
mentioned,  has  (on  account  of  the  infrequency  of  its  actual 
occurrence)  been  exempt  from  those  questions,  as  to  the 
influence  of  particular  circumstances  and  modes  of  gift, 
which,  as  we  have  seen,  form  so  large  a  portion  of  the 
subjects  of  judicial  discussion  and  investigation,  upon  the 
meaning  and  operation  of  limitations,  on  a  failure  of  issue 
or  children. 

The  words,  "  in  default  of  issue,"  are,  obviously,  more 
popular,  or  more  easily  understood,  than,  "  in  default  of 
heirs  of  the  body."  The  latter  words  are  entirely  technical, 
and  their  origin  is  peculiarly  legal ;  while,  on  the  other  hand, 
€t  failure"  or  "  want  of  issue,"  is  a  term,  which  immediately 
suggests  itself  to  persons,  unaccustomed  to  the  precise 
phraseology  of  the  law.  (c)  As  a  consequence  of  this,  the 
expression  in  question  is  seldom  found  in  the  dispositions, 
which  call  for  judicial  construction  on  account  of  their 
informal  and  untechnical  character.  If  there  be  no  express 
gift  to  heirs  of  the  body  or  issue,  the  terms  naturally  used, 
to  make  a  gift  dependent  on-  the  extinction  of  the  whole 
line  of  descendants  of  a  person,  are,  "if  he  die  without 
issue ;"  while,  if  there  be  such  a  previous  limitation,  but  ex- 
tending only  to  a  particular  class  of  issue,  the  same  phrase  is, 
also,  of  more  probable  occurrence,  whether  it  be  intended 
to  be  strictly  referential  to  the  prior  gift,  or  not 

In  the  case  of  express  limitations  to  the  descendants 
of  a  prior  tenant  for  life,  it  is*  undeniable,  that  the  words, 
"  heirs  of  the  body,"  are  of  superior  force,  (as  embracing 
issue,  indefinitely,)   to  the    word,  "  issue,"   under  similar 


(c)  See  Prior  on  "  Issue,"  29,  30. 
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circumstances,  and  they  will,  consequently,  retain  this 
indefinite  signification,  in  cases,  where,  "  issue,"  would  be 
construed  as  a  word  descriptive  of  particular  objects,  to 
take  by  purchase,  (d)  «  Heirs  of  the  body"  are,  in  fact, 
proprio  vigore,  words,  referrible  to  the  whole  line  of  de- 
scendants of  a  person,  while,  "  issue,"  though,  primarily,  of 
similar  import,  is,  yet,  in  itself  ambiguous  and  less  deter- 
minate, as  not  having  any  proper  or  necessary  legal  signi- 
fication. 

But  the  question,  whether,  "  heirs  of  the  body,"  in  the  Whether  these 

/»  .«  ,        «  ,.     .      .  words  of  difle- 

case  of  an  express  gift,  operate  as  words  of  limitation,  or  rentforce,when 
not,  is  wholly  distinct  from,  or,  at  least,  does  not  necessarily  jL^JJfSie 
involve,   that  with   which   we   are    here   concerned,   viz..  onanerpress 

gift  to  the 

whether,  in  any  particular  case,  the  words,  "  in  default  of  descendants, 
heirs  of  the  body,"  occurring  in  a  gift-over,  either  preceded  a^Mution-11 
or  not  preceded  by  an  express  gift  to  heirs  of  the  body  or  over* 
issue,  refer  to  an  indefinite  failure  of  the  heirs  special,  or  to 
such  a  failure,  at  the  death  of  the  ancestor ;  or,  how  far,  if 
preceded  by  an  express  gift  to  heirs  of  the  body  or  issue, 
the  words  in  question  can  be  construed  as  referential  to 
the  objects  of  such  preceding  limitation.     In  these  cases, 
there  is  no  question,  even  when  the  word,  "  issue,"  is  used, 
that  descendants  of  any  degree  are  contemplated  by  the 
contingency ;  only  the  period  of  ascertaining  that  failure 
being  in  doubt     No  infringement  of  the  technical  force  of 
the  words,  "  heirs  of  the  body,"  ensues  from  an  interpre- 
tation, giving  to  particular  circumstances,  the  effect,  of 
limiting  the  period  at  which  the  failure  of  issue  is  to  take 
place.     Nor  is  there  any  distinction  whatever  in  the  re- 
lative force  of  the  terms,  "  heirs  of  the  body,"  and,  "  issue,'* 
in  cases,  where  it  is  not  possible  for  either  to  operate  as  a 
word  or  words  of  purchase ;  and  it  may,  therefore,  be  justly 
conceived,  that  in  regard  to  any  given  case  of  a  limitation 

(<*)  See  this  doctrine  forcibly  il-      &  Coll.  589.  See  also  2  Jann.  Wills, 
lnstrated  and  observed  upon,  in  the      330  n. ,  347. 
judgment  in  Lee§  v.  Motley,  1  You. 
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on  failure  of  heirs  of  the  body,  a  construction  will  hold, 
similar  to  that  which  obtains  under  the  like  circumstances, 
when  the  word,  "  issue,"  is  used 

We  may,  consequently,  dismiss  the  particular  mention  of 

limitations  on   failure  of  heirs  of  the  body,  with  a  few 

general  observations,  in  conformity  with  the  sentiments 

above  expressed. 

Same  rule  m         There  is,  of  course,  no  question,  that,  under  a  limitation 

of  estate*- tail,    to  A.,  and  his  heirs,  or  to  A.,  for  life,  and  in  the  event  of 

at  when  •«  is-      big  death  without  heirs  of  his  body,  over,  the  same  modifica- 

vuc     is  used* 

tion  or  enlargement  (as  the  case  may  be)  of  A.'s  estate  takes 
place,  as  in  the  case  of  a  similar  gift,  the  word,  "  issue," 
being  used,  instead  of,  "  heirs  of  the  body,"  viz.,  the  vesting 
of  an  estate-tail  in  A.,  with  a  remainder  expectant  thereon, 
'to  the  ulterior  taker:  and  this,  also,  upon  the  same  princi- 
ples, which  are;  that,  in  the  one  case,  the  author  of  the  gift 
shows,  that  by,  "  heirs,"  in  the  first  limitation,  heirs  procre- 
ated of  a  particular  body  were  intended,  and,  in  the  other, 
that  by  the  evident  intention,  not  to  give  the  property  over 
until  a  failure  of  all  the  descendants  of  the  tenant  for  life,  a 
remainder  in  tail  is  raised  in  the  issue,  which  unites  with 
the  prior  life-estate,  under  the  Rule  in  Shelley's  case.  It 
may  also  be  averred,  that  all  the  other  rules  and  distinctions, 
which  have  been,  at  the  commencement  of  this  Section, 
noticed,  in  regard  to  the  implication  or  non-implication  of 
estates-tail,  where  the  contingencies  contemplated  a  failure 
of  issue,  are  of  equal  applicability  to  gifts  affected  by  limi- 
tations-over, on  default  of  heirs  of  the  body. 
Force  of  re-  As  regards  the  force  of  expressions  and  circumstances, 

■Ioi^m"^"  accompanying  or  extrinsic  to  limitations  on  a  dying  without 
cumstances       heirs  special,  to  restrict  that  failure  to  the  decease  of  the 

also  the  same.  r 

ancestor,  the  authorities  do  not  enable  us  to  speak  with  any 
greater  degree  of  certainty  or  precision,  than  was  found 
attainable,  in  respect  to  limitations  on  a  default  of  issue. 
Indeed,  as  has  been  before  hinted,  even  that  which  is  attain- 
able is  supported  only  by  the  analogy,  deducible  from  the 


BBC.  L — SUB.  IV.]      ON  FAILURE  OF  ISSUE. 


307 


rules  laid  down  upon  the  more-frequently-occurring  cases 
of  gifts  on  a  dying  without  issue,  (e)  This  analogy  is,  how- 
ever, it  is  submitted,  perfectly  free  from  objection ;  although, 
certainly,  (and  it  is  a  curious  circumstance)  the  point  has 
not  engaged  the  attention  of  those  text-writers,  who  have 
enlightened  the  Profession  with  their  laborious  and  learned 
researches  on  this  branch  of  our  law.  (/) 

Nor  does  it  seem,  that  the  variation  of  the  terms  of  refer-  And,  likewise, 
ence  to  the  line  of  descendants  occasions  any  difference  in  ofliStSonsof 
the  development  of  the  exception  to  the  rule,  invalidating  reversion*, 
gifts  on  a  general  default  of  heirs  special,  founded  on  the 
circumstance,  of  the  author  of  the  limitations  being  a  testator 
possessed  of  a  reversion  or  remainder  expectant  on  sub- 
sisting estates- tail.     The  nature  of  the  other  two  exceptions, 
formerly  noticed,  clearly  does  not  admit  of  any  question 
upon  this  head,  as  respects  them. 

It  is  difficult,  moreover,  to  discover  any  valid,  ground  of  And,  also,  the 
distinction,  between  gifts-over  on  failure  of  heirs  of  the  body  9  &Vttfe*r*aial 
and  on  failure  of  issue,  in  reference  to  the  operation  of  the  co™*™*1011- 
referential  construction,  the  consideration  of  which  occupied 
our  third  Subdivision.     The  argument,   it  is  obvious,  is 
equally  strong  in  both  cases, — that  a  person,  in  limiting  pro- 
perty to  heirs  of  the  body,  or  issue,  or  children,  or  to  a  class 


(t)  In  reference  to  one  class 
of  restrictive  expressions  formerly 
noticed,  {vide  supra,  p.  234,  et  seq.f) 
it  may  here  be  observed,  that  there 
are  several  cases,  in  which  the  words, 
"after  his  decease,"  occurring  in  a 
gift-over,  after  an  express  limitation 
to  heirs  of  the  body,  have  been  denied, 
any  controlling  influence  upon  the 
previous  gilt  to  the  heirs  special  Bee 
Atkins  v.  Atkins,  Cro.  Elix.  248; 
Doe  d.  Cob  v.  Goldsmith,  7  Taunt 
209;  2  Marsh.  517.  And  a  similar 
doctrine  was  held  in  reference  to  the 


charge  of  a  sum  of  money,  in  the  case 
of  Dtnn  d.  Geering  v.  Shenton,  Cowp. 
410. 

(/)  See  those  excellent  specimens 
of  the  combination  of  eloquence  of 
thought  and  diction,  with  acuteness 
and  accuracy  in  the  deduction  and 
inculcation  of  principles,  previously 
entombed  in  scattered  and  apparently 
irreconcHeable  dicta  and  decisions,— 
Mr.  Hayes1  Inquiry,  &c. ,  and  his  Prin- 
ciples, &&  See  also  Mr.  Jarman* 
Treatise  on  Wills,  vol.  %  e.  c  37— SO. 
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of  heirs  of  the  body  or  issue,  with  a  subsequent  gift-over,  on 
a  default  of  heirs  of  the  body  or  issue,  intended  the  ulterior 
limitation  to  take  effect,  on  failure  of  the  objects  of  the 
preceding  gift:  and  it  seems  as  clear,  that  on  whatever 
ground  this  referential  construction  is  rebutted  or  denied, 
when  the  word,  "  issue,"  occurs  in  the  limitation-over,  the 
same  objection  must  exist  to  the  extension  of  that  doctrine 
to  a  similar  case,  where  the  line  of  descendants  is  referred 
to  under  the  description  of,  "  heirs  of  the  body." 
l  Vict.  c.  26,        Finally,  it  is  to  be  remarked,  that  the  recent  enactment 

does  not  ex-  J 

tend  to  Hmiu-   of  a  new  rule  of  construction  in  cases,  where  the   gifts 

tions  on  failure    ,  ,  «  .,  „.  .  ,    ^    ,.     .      . 

of"  heinof  the  depend  on  a  failure  of  issue,  in  no  way  extends  to  limitations 
body*w  on  a  "  default  of  heirs  of  the  body,"  which,  as  well,  there- 

fore, in  regard  to  wills,  as  to  deeds,  will  continue  to  be 
governed  by  the  same  rules  of  construction,  as  those,  either 
upon  authority  or  by  analogy,  applicable  to  them,  previous 
to  the  establishment  of  the  new  principle  of  interpretation. 
General  re-  These  positions,  in  reference  to  gifts  on  a  dying  without 

weight  due  to  heirs  of  the  body,  (with  die  exception  of  the  last)  are 
these  positions,  advanced,  rather  as  suggestions,  sustainable  by  reasoning 
and  analogy,  than  as  doctrines,  bearing  the  impress  of  ex- 
press adjudication.  At  the  same  time,  it  is  clear,  the  only 
doubt  that  can  attach  to  their  accuracy  arises  from  the  cir- 
cumstance, of,  "  heirs  of  the  body,"  being  words,  which,  suis 
viribus,  embrace  the  entire  line  of  descendants,  as  contra- 
distinguished from,  "  issue,"  which  has  no  such  necessary 
import  It  is  conceived,  however,  that  satisfactory  grounds 
have  been  assigned,  to  prove  the  inapplicability  of  this  cir- 
cumstance, to  the  class  of  cases  here  brought  under  notice, 
and  in  reference  to  which  alone,  any  question  of  remoteness 
can  arise. 
Gift-over  in  It  may  here  be  observed,  in  connexion  with  this  subject, 

of  "heirs  male,"  that  a  gift-over  in  wills,  on  failure  of  "heirs  male,"  has  been 
lhnite?on  de°  construed,  as  similar  to  a  limitation  on  a  dying  without  heirs 
frp1* 0J\\ne,jr8   of  the  body,  so  far  as  respects  the  controlling  the  word, 
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"  heire,"  *n  a  prior  gift;  (g)  and  so,  doubtless,  would  any 
analogous  expressions,  tending  to  show,  that  a  class  of  heirs, 
less  extensive  than  heirs  general,  was  intended.  (A) 


Section  IL 

Springing  and  Shifting  Uses  and  Executory  Devises,  to  take 
effect  on  the  death  of  a  person  without  heirs. 

Another  class  of  limitations  applicable  to  real  estate, 
similar  to  those  forming  the  subject  of  consideration  in  the 
last  Section,  is  that  of  limitations,  to  take  effect  after  the 
death  of  a  person  without  heirs. 

As  regards  the  indefiniteness  of  the  contingency,  it  is  evi-  Contingency  of 
dent,  that  it  closely  resembles  a  limitation  upon  a  general  ^out^rT 
failure  of  issue ;  the  legal  construction  of  the  event  of  a  dying  °Pen  *?  ""I® 
without  heirs,  being,  the  death  of  the  person  named,  and  remoteness,  as 
the  failure  or  extinction  of  his  line  of  heirs,  (lineal  and  colla-  without  issue. 
teral)  whenever  it  may  happen.     And  that  extinction,  thus 
general  and  unconfined,  is  necessarily  too  remote  an  event, 
on  which  to  limit  an  interest  in  real  property,  when  tested 
by  the  Rule  for  the  prevention  of  Perpetuities,  (t)     For  al- 
though it  be  possible,  that  the  person  named  may  die,  and  a 
failure  of  his  heirs  happen,  within  the  period  of  time  pre- 
scribed by  the  Rule,  yet,  as  we  have  seen,  such  potentia, 
albeit  propinquissima,  will  not  satisfy  the  terms  of  the  Rule, 
any  more  than  would,  potentia  remotissima.     But  the  limi-  whether  the 
tation  in  question  would  formerly  have  been  void,  not  only  JJjMtjrtjnst 
as  expressed  to  take  effect  on  too  remote  an  event ;  but,  also,  presuming  the 

r  failure  of  a 

person's  heirs, 

(g)  Blaxton  v.  Stone,  3  Mod.  123.  (t)   Griffiths  v.  Grieve,    1  Jac.  &   &£&?**  * 

Dtnn  d.  Slater  v.  Slater,  5  T.  R.  335.       W.  3 1 . 
(A)  2  Jarm.  Wills,  233. 
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because  the  extinction  of  the  general  line  of  heirs  of  a  per- 
son was  not  such  an  event,  as  the  law  would  presume,  or 
take  notice  o£  This  was  an  old  legal  notion,  which  pre- 
vailed prior  to  the  existence  of  any  definite  rule,  in  regard 
to  the  remoteness  of  limitations,  as  being  akin  to  the  ancient 
but  now  exploded  doctrine,  as  to  a  possibility  upon  a  possi- 
bility, A  fee-simple  inheritance,  in  the  eye  of  the  law, 
endures  for  ever,  and  any  limitation  after  a  fee-simple  was 
void  at  the  Common  law,  prior  to  the  establishment  of 
Shifting  Uses,  and  Executory  devises.  But,  independently 
of  that  technical  rule,  the  contingency  in  the  limitation  in 
question  was  such  as  the  law  would  not  expect  Whether 
this  notion  would  now  be  of  any  avail  against  the  validity 
of  a  limitation,  to  take  effect  after  a  dying  without  heirs, 
irrespective  of  the  Rule  against  Perpetuities,  it  is  difficult  to 
say ;  although  it  seems  clear,  that  the  force  of  the  doctrine 
is  seriously  diminished,  if  an  extinction  of  heirs,  to  happen 
within  the  period  of  perpetuity,  be  so  far  presumable,  as  to 
admit  of  a  future  estate  being  limited  to  arise  upon  it  The 
writer  is  not  aware  of  any  case,  in  which  the  validity  of  a 
limitation,  to  take  effect  on  a  restricted  failure  of  heirs,  has 
been  affirmed,  or  the  point  itself  at  all  discussed.  As  a 
question  of  remoteness,  it  is  clear,  that  if  the  failure  be  con- 
fined to  a  period  within  the  limits  of  perpetuity,  the  event  is, 
so  far,  unobjectionable.  The  sole  remaining  question,  then, 
would  be,  whether  the  old  legal  doctrine,  of  the  unpresum- 
ableness  of  a  general  extinction  of  heirs,  is,  at  the  present 
day,  entitled  to  any  weight  On  the  one  hand,  it  may  be 
urged,  by  analogy  to  the  rule  which  obtains,  in  the  case  of 
a  limitation  after  a  restricted  failure  of  issue,  that  if  all  ob- 
jection on  the  score  of  remoteness  be  removed,  it  is  valid ; 
while,  on  the  other,  it  may  be  said,  that  the  ancient  doctrine, 
which  declares  the  event  of  an  extinction  of  the  line  of  heirs, 
not  to  be  such  as  the  law  can  expect,  or  take  notice  of,  loses 
none  of  its  force,  from  the  mere  circumstance,  of  that  ex- 
tinction being  confined  to  happen  within  a  prescribed  period 
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of  time.  To  strike  the  balance  between  these  considerations, 
seems  a  task  of  as  much  difficulty,  as  the  decision  of  the 
numerical  difference  between  six  and  half-a-dozen. 

But  although  a  limitation,  whether  by  way  of  devise  or 
use,  after  a  dying  without  heirs,  is,  in  general,  void ;  there 
are,  yet,  some  exceptions  to  this  rule,  which  shall  now  be 
shortly  noticed. 

In  the  first  place,  then,  let  us  suppose  the  case  of  an  estate  Limitation  on 
being  limited  by  mil,  to  A.  and  his  heirs,  and  if,  or  when,  JjJ^^J" 
he  dies  without  heirs,  or  without  an  heir,  then  to  B.,  and  tei™»  S00^ 

when  ulterior 

his  heirs.     As  the  limitations  stand,  it  is  clear,  as  above  taker  in  line  of 
observed,  that  the  future  estate  limited  to  B.  is  void,  ah  former? his  fee 
initio.     But  let  it  be  supposed,  that  B.,  the  person  to  whom  J^OT£??WI 
the  limitation-over  is  made,  is  a  relative  of,  and  capable  of  tail 
being  collateral  (it  would  be  absurd  to  assume  him  a  lineal) 
heir  to,  A.,  the  first  devisee.     Here,  it  is  manifest,  that 
either  nonsense  must  be  imputed  to  the  testator,  or  a  con- 
struction must  be  put  upon  the  word,  heirs,  short  of  or 
different  from  its  proper  legal  signification.     If  the  words 
are  to  be  taken  in  their  ordinary  sense,  then,  the  testator 
must  be  understood  to  have  devised  the  property  to  a  per- 
son, and  a  certain  line  of  representatives  or  descendants  of 
such  person,  and  to  have,  further,  intended  it  to  go  over  on 
the  death  of  that  person,  and  the  extinction  of  his  line  of 
descendants,  to  an  individual  included  in  the  line,   and 
through  whom  the  property  either  has,  or  must  be  presumed 
to  have,  passed,  before  the  event  happens,  on  which  the 
ulterior  limitation  in  favor  of  that  individual  can  possibly 
take  effect     That  such,  therefore,   cannot   be  the  inten- 
tion of  the  devisor,  is  certain,  unless  he  be  assumed  to 
have  designed  to  make  a  testamentary  disposition,  not  use- 
less and  incapable  of  taking  effect  only,  but  void  of  all  sense. 
To  render  the   limitations  consistent,  consequently,   the 
word,  "  heirs,*  is  read  as,  "  heirs  of  the  body,"  and,  thus,  the 
prior  fee  is  abridged  into  an  estate -tail,  and  the  ulterior 
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limitation  takes  place  as  a  remainder  expectant  upon  it  (£) 
Thus,  where  (/)  A.  devised  lands,  to  B.,  and  his  heirs,  and 
for  want  of  heirs  of  him,  to  D.,  who  was  a  near  relative  of 
B.,  it  was  adjudged,  an  estate-tail  only  in  B.,  because  he 
could  not  die  without  heirs,  so  long  as  D.,  or  any  of  his 
lineal  heirs,  existed.  So,  where  (m)  A.  devised  lands,  to  his 
wife,  for  life,  remainder,  to  his  son,  H.,  for  life,  remainder, 
to  his  son,  G.,  and  his  heirs  for  ever,  and  if  he  should  die 
without  heirs,  then,  to  the  testator's  two  daughters :  it  was 
adjudged,  that  G.  took  an  estate-tail ;  for  that  it  was  impos- 
sible., he  should  die  without  heirs,  whilst  his  sisters  were 
living ;  consequently,  the  testator  by,  heirs,  could  only  mean, 
heirs  of  the  body*  And  again,  in  a  more  recent  case,  (n)  a 
testator  devised  real  estate,  to  his  wife,  for  life,  remainder, 
to  his  son,  J.  P.,  and  his  heirs  for  ever,  and  if  it  should 
happen,  that  the  said  J.  P.  died  without  heirs,  the  testator 
gave  the  property,  to  his  daughter,  S.  P.,  and  her  heirs :  J. 
P.  died,  leaving  a  daughter,  who  died  unmarried.  It  was 
held,  that  the  heir  of  the  daughter,  S.  P.,  was  entitled  to 
recover  under  the  devise  to  her :  the  Court  said,  it  was  clear, 
that  the  testator  never  meant,  that  his  daughter  should  take, 
unless,  those  whom  he  calls,  the  heirs  of  his  son,  should  fail ; 
and  that,  as  the  next  limitation  was  to  his  daughter,  after  the 
failure  of  heirs  of  his  son,  it  was  clear,  that  he  meant  a  class 
of  heirs,  amongst  whom  the  daughter  could  not  be  enu- 
merated, for,  if  otherwise,  he  would  be  giving  a  remainder- 
over,  which  could  not  take  effect,  till  after  the  extinction  of 
the  person,  to  whom  it  was  given. 
Same  rule,  if         But,  still  further,  if  there  be  a  devise  of  land,  upon  failure 

ulterior  gift  be      - _    .        «  •       j     •  it-  » 

to  heirs  of  tes-   of  heirs  of  a  prior  devisee,  to  the  heirs  of  the  testator  himself, 

tator,  if  such  ' 

heirs  be  neces- 
sarily in  line  of  v  „  _  ^ 
heirship  to              (*)  F-  C  R.  466 ;  2  Prest.  Abst.       Talb.  1. 

first-taker.  161;  2  Prest.  Estates,  ch.  "Tail;"  (»)   Doe  d.   Hatch    v     Bluck,  6 

Burt  Elero.  Comp.  223.  Taunt.  484.     And  see  also  Jonet  ▼. 

(/)  Parker  v,  Thacher,  3  Lev.  70.  Legg,  or  Ives  v.  Leggt  9  Mod.  461 ; 

(»)    Tytt  v.    Willis,  Ca.    temp.  3  T.  R.  488. 
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and  such  heirs  must  also  be  heirs  to  the  first  devisee,  the 
word,  "  heirs,"  in  the  first  devise,  will  be  construed  to  mean, 
"  heirs  of  the  body,"  in  the  same  manner,  as  if  the  ulterior 
devise  had  been,  to  a  collateral  heir  of  the  first  devisee,  (o) 
As,  where  ( p)  A.,  having  three  sons,  A.,  B.,  and  C, 
devised  property,  to  his  second  son,  B.,  and  his  heirs  for 
ever,  and  for  want  of  such  heirs,  thereto  the  testator's  right 
heirs  ;  it  was  held,  that  although  the  devise  to  the  testators 
right  heirs  was  void,  inasmuch  as  (by  the  then  law)  such 
heirs  must  be  in  (if  at  all)  by  descent,  yet  the  devise  was 
sufficient  to  manifest  the  testator's  intent,  to  use  the  word, 
"  heirs,"  in  the  sense  of,  "issue,"  and  to  aid  the  construction 
of  an  estate-tail.  In  the  argument,  the  case  of  the  plaintiff 
(claiming  as  heir  to  the  testator)  was  rested  upon  the  know- 
ledge, the  testator  must  be  presumed  to  have  had,  that  his 
second  son,  B.,  could  not,  by  any  possibility,  die  without 
heirs,  so  long  as  his  father  had  any  other  issue,  who  would 
be  heir  to  him.  But  this  reasoning  falls  short  of  the  rule 
established  by  the  case.  The  testator  was  not  obliged 
to  assume,  that  he  would  have  any  other  issue  living  at  the 
decease  of  B.,  whose  existence  would  show,  in  what  sense  he 
used  the  word,  "  heirs,"  in  the  devise  to  B. :  such  issue 
might,  or  might  not,  then  exist.  Moreover,  the  testator 
might  have  issue  by  a  different  marriage,  in  which  case, 
by  the  rules  of  inheritance  which  then  obtained,  the 
existence  of  issue  of  the  father  would  not  be  a  convertible 
proposition  for  the  existence  of  heirs  of  the  son.  But  it 
is  quite  clear,  the  reason  of  the  decision  had  no  necessary 
connexion  with  the  contingency,  of  the  testator  having 
lineal  heirs  alive  at  the  death  of  B.,  under  the  circumstances 
expressed  in  the  will.  All  the  collateral  heirs  of  the 
testator,  (brothers  and  uncles,  for  instance,)  who  would 
be  included  in  the  line  of  heirs  of  the  son,  and  during  whose 
existence,  therefore,  the  son  could  not  die  without  an  heir, 

(o)  F.  C.  R.  467. 

(/>)  Nottingham  v.  Jenningi,  1  P.  Wms.  23. 
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it  ifl  plain,  would  have  been  equally  entitled  to  recover,  had 
there  been  no  lineal  descendant  living,  upon  the  death 
of  8.,  the  son,  without  issue.  It  must  be  noted,  in  reference 
to  these  cases,  that  as  semi-kindred  are  now  entitled  to 
inherit,  it  would  seem,  that  the  two  lines  of  heirs  of 
the  father  and  son  are  co-extensive,  and  that  no  person  can 
be  inheritable,  as  included  in  the  one,  who  is  not,  at 
the  same  time,  necessarily  comprised  in  the  other. 
Difference  fa  it  follows,  from  the  preceding  observations,  that,  prior  to 
utrons  to  half-  the  new  Law  of  Inheritance,  (3  &  4  GuL  4,  c.  106,  s.  9,)  a 
limitation  to  the  half-brother  of  a  prior  taker,  on  failure  of 
heirs  of  the  latter,  would  not  have  operated,  to  cut  down  the 
fee-simple  first  devised,  to  an  estate-tail,  (y)  because  the  law 
regarded  a  half-brother  as  no  more  than  a  mere  stranger,  in 
4,  c.  06.  re8pect  t0  descents.  And,  in  all  cases,  where  the  testator 
died  previous  to  the  year,  1834  (r),  (the  period  of  the  com- 
mencemeirt  of  the  operation  of  the  new  statute)  the  old 
rule  must  still  be  abided  by.  With  respect,  however,  to  all 
devises,  by  testators  dying  subsequently  to  the  year,  1833, 
the  effect  of  a  devise  to  the  half-brother  of  a  previous 
devisee,  on  the  death  of  the  latter  without  heirs,  will  be  the 
same,  with  that,  of  a  similar  devise  to  any  other  person  inhe- 


brothen,  and 
lineal  an- 
cestors, on  a 
dying  without 
heirs,  before 
and  since  sta- 
tute 3  &  4 


(q)  Tilbury  v.  Barbut,  3  Atk.  617. 
Preston  <L  Eagle  v.  FunneU,  Willes, 
164.  And  see  1  Ves.  sr.  89;  2  Jarm. 
Wills,  238. 

(r)  It  is  difficult,  indeed,  to  say, 
when  the  operation  of  the  new  Law  of 
Inheritance  commenced,  in  regard  to 
a  case,  like  that  noticed  in  the  text 
By  the  11th  section  of  3  &  4  GuL  4, 
e.  106,  it  is  provided,  that  the  act 
shall  not  extend  "to  any  descent, 
which  shall  take  place  on  the  death  of 
any  person,  who  shall  die  before  the 
1st  day  of  January,  1834."  Now,  in 
the  case  supposed,  as  no  descent  at  all 
takes  place,  it  seems  difficult  to  ap- 
ply to  it  the  clause  in  question,  and, 
especially;  as  it  is  a  restrictive  clause, 


i.e.,  one  that  introduces  a  provision  in 
contravention  of  the  natural  opera- 
tion of  the  act,  which  to  immediate. 
Perhaps,  therefore,  if  there  ever  be 
occasion  to  consider  the  question 
(which  is  not  probable,  as  there  was 
only  four  months'  interval  between  the 
passing  of  the  act,  and  the  1st  day  of 
January,' 1834,)  it  may  be  ruled,  that, 
in  regard  to  a  case,  in  which  no  actual 
descent  takes  place,  the  act  will  apply, 
if  the  deceased  person  died  after  its 
passing,  although  prior  to  the  period 
fixed  for  the  commencement  of  its 
operation,  in  cases  where  there  is  an 
actual  descent.  But  see  2  Jarm.  Wills, 
238,  239. 
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ritable  to  the  firet  devisee,  viz.,  the  restriction  of  the  word, 
"  heirs,"  in  the  first  instance,  to  mean,  "  heirs  of  the  body." 
And  so,  again,  with  reference  to  ancestors ;  who,  by  the  new 
law,  are  admitted  to  the  inheritance,  in  preference  to 
collateral  heirs  claiming  through  them :  a  gift  by  a  son,  to 
his  brother  and  his  heirs,  with  a  limitation-over,  in  default  of 
such  heirs,  to  the  father  of  the  donor,  will  give  the  brother 
an  estate-tail,  with  remainder,  to  the  father. 

Further,  there  are  cases,  in  which,  as  the  first  taker  can  Limitations  to 
have  no  heirs  but  those  of  his  own  body,  the  limitation-over,  denizens  and 
in  default  of  his  heirs,  is,  by  inevitable  construction,  confined  Sft^oyel"^4 
to  mean,  "  heirs  of  the  body,"  although  the  ulterior  donee  Failure  of  their 
be  (as,  ex  hypothesis  he  necessarily  must  be)  entirely  uncon- 
nected with  the  first  taker.     Thus,  if  there  be  a  limitation 
to  a  person,  who  is  a  denizen,  or  a  bastardy  and  his  heirs, 
and  in  default  of  heirs,  over ;  as,  to  render  the  limitations 
consistent  with  the  real  facts  of  the  case,  the  word,  "  heirs," 
must  be  read  in  the  sense   of,  "  heirs  of  the  body?  an 
estate-tail  will  be  raised  in  the  first  taker,  with  remainder- 
over.  (*) 

In  all  other  cases,  however,  but  those,  in  which,  according 
to  the  rules  above  laid  down,  the  estate  in  fee  first  given  can 
be  modified  into  an  estate-tail,  a  devise,  after  a  general 
failure  of  heirs  of  a  person,  is  void,  as  too  remote,  (/)  And 
this,  of  course,  whether  any  preceding  estate  be  given  to  the 
person,  on  failure  of  whose  heirs  the  devise  is  to  take  effect, 
or  not 

Before  dismissing  this  subject,  it  may  be  allowed,   to  Whether  doc- 

r .  i     r  /»  .<%      i.       i  trine  of  implied 

suggest  a  case,  which  has  not,  as  far  as  the  writer  knows,  estates-tail  will 
been  the  subject  of  judicial  decision,  and  which  seems  to  be  ^W1""** 
attended  with  some  difficulty.     Suppose  a  devise,  in  the  whose  heirs  are 

to  fail  is  tes- 

event  of  the  death  of  the  testator's  heir  (to  whom  no  express  tator's  heir,  not 

taking  by 
express  gift. 

(s)  2  Prest  Abst.  161  ;  2  Prest  ing  of  limitations  in  deeds;    as  to 

Estates,  519.     Sed  vide,  i  eontrd,  per  which,  vide  infra. 

Holt,  C.  J.,  in  Idle  v.  Cook,  1  P.  Wins.         (t)  2  Jam.  Wills,  236. 

78 ;  but  he  seems  to  hare  been  speak- 
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Word,  **  leav- 
ing/' of  tame 
import,  as  in 
grins  on  failure 
of  issue. 


How  far,  the 
rule  of  implica- 
tion of  estate- 
tail  from  con- 
sanguinity of 
ulterior  taker, 
of  force  in 
regard  to 
limitations  in 
deeds. 


gift  is  made)  without  heirs,  to  a  person  included  in  the  line 
of  heirs  of  the  testator's  heir ;  would  the  ulterior  devise 
be  void  ?  or  would  the  testator's  heir  take  an  estate-tail,  by 
implication,  and  the  devise  be  thereby  validated,  as  a 
remainder  expectant  upon  it  ?  Would,  in  fact,  the  Court, 
in  construing  the  devise,  inquire  into  the  character  and 
position,  as  well,  of  the  person,  on  failure  of  whose  heirs  the 
devise  is  to  operate,  as,  of  the  devisee ;  of  the  former,  to 
ascertain,  that  he  is  the  testator's  heir,  and,  of  the  latter, 
to  see,  if  he  be  within  the  line  of  consanguinity  of  the  heir. 

Here,  it  must  be  remarked,  that  the  word,  "  leaving,"  in 
a  gift-over,  on  failure  of  heirs,  receives  the  same  interpreta- 
tion, as  when  in  connexion  with  the  contingency  of  a  dying 
without  issue ,-  that  is,  it  refers  to  the  event  of  the  failure  at 
any  period  of  time,  however  distant 

It  only  remains,  to  observe,  that  the  preceding  observa- 
tions, as  to  the  implication  of  estates-tail,  can  only  be  fully 
understood,  of  limitations  in  wills ,-  for  it  does  not  seem 
to  have  been  ever  decided,  that  the  circumstance  of  the 
person,  to  whom  a  limitation  on  failure  of  heirs  is  made,  being 
within  the  line  of  heirship  to  the  prior  donee,  will  justify  the 
curtailment  of  the  fee  firet  given,  into  an  estate-tail  Mr. 
Preston  thus  remarks  upon  this  point  (u) : — "  A  limitation  to 
a  man  and  his  heirs  generally  will  not  be  qualified  to  mean, 
heirs  of  the  body,  by  a  clause  which  introduces  a  remainder, 
to  take  effect  in  default  of  heirs  generally"  "  unless,  per- 
haps, the  person,  who  is  to  take  in  remainder,  be  of  the  whole 
blood  of  the  person,  who  is  to  take  under  the  preceding 
limitation,  and  in  the  line  of  heirship  to  him,  and  except  in 
the  particular  case  of  a  donee,  being  a  bastardy  or  a  de- 
nizen." And,  again,  the  same  learned  writer  observes  (t?)  : 
— "  It  is  not  clear,  that  a  feoffment  to  a  man  and  his  heirs, 
and  if  he  shall  die  without  heirs,  to  a  kinsman  of  the  whole 
blood,  who  may  succeed  to  him  as  his  heir,  will  qualify  the 


(m)  2  Essay  on  Estates,  5  IP. 


(v)  lb.  636,637. 


8EC.  li.]  ON  FAILURE   OP   HEIRS.  317 

words  of  limitation  to  the  heirs  to  mean,  heirs  of  the  body. 
In  a  will,  such  an  expression  will  certainly  have  this  effect.'9 
The  extreme  scarcity  of  authorities  applicable  to  limitations 
in  instruments  inter  vivos,  upon  a  failure  of  issue,  precludes 
us  from  drawing  any  satisfactory  analogy,  from  that  class  of 
cases,  in  reference  to  the  question  under  consideration. 
That  question  obviously  depends  upon  these  two  points  : — 
first,  whether  a  Court  of  law  would  consider  itself  justified, 
in  looking  at  the  circumstances  extrinsic  to  the  deed,  for 
the  purpose  of  ascertaining,  whether  the  ulterior  donee  were 
inheritable  to  the  person,  the  failure  of  whose  heirs  is 
contemplated ;  and,  secondly,  whether,  if  it  be  ascertained, 
that  such  is  the  fact,  that  fact  would  be  sufficient  to  rebut 
the  force  of  the  express  limitation,  to  the  heirs  general  of  the 
prior  donee,  (w) 


Section  III. 

Executory  limitations  of  terms  of  years  and  personal  chat* 
tels,  to  take  effect  on  the  death  of  a  person  without  issue. 

We  have  seen,  that  terms  for  years  and  chattels  personal  Preliminary 
are  susceptible  of  limitations  by  way  of  Executory  bequest,  remtrks- 
in  wills,  and,  of  similar  modifications  of  trusts,  in  deeds ; 
that  such  limitations  are  unbarrable  or  indestructible  by  the 
owner  of  the  preceding  interest  for  the  time  being ;  and 
that,  as  a  consequence,  they  are  within  the  operation  of, 
and  must  be  limited  to  take  effect  within  the  period  fixed 
by,  the  Rule  against  Perpetuities.     To  apply  this  Rule  to 

(»)  It  must  be  admitted,  that  the  tension  of  the  doctrine  of  implied 

general  complexion  of   the  judges'  estates-tail  noticed  in  the  text,  to  li- 

obserrations,  in  Idh  y.   Cook,   1  P.  mitations  in  deeds. 
Wins.  70,  is  unfavorable  to  the  ex- 
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Executory  bequests  and  limitations  of  trusts  of  chattels, 

after  or  upon  the  failure  of  issue  of  a  person,  is  the  object  of 

the  present  Section. 

All  limitations       I*1  *he  firet  place*  it  will  follow,  from  the  observations 

of  personalty     before  made,  in  reference  to  the  indefiniteness  of  the  event 

depending  on 

an  indefinite      of  a  general  failure  of  issue,  as  applicable  to  limitations  of 

failure  of  issue,         .  ,,...,,  .  , 

bad,  as  too        real  estate,  that  a  disposition  of  a  term  or  other  personal 
P8mote*  estate,  to  take  effect  after  the  death  of  a  person  without 

issue,  the  happening  of  that  event  not  being  restricted  with- 
in the  allowed  period,  is  too  remote.     And  this,  whether 
the  person,  on  failure  of  whose  issue  the  limitation  is  to 
operate,  take  under  a  prior  .gift,  or  not,  and  (in  the  former 
case)  whether  such  gift  comprise  the  whole  term,  or  a  life- 
interest  only.   In  all  such  cases,  the  limitation  is  necessarily 
void,  as  depending  on  an  event,  unrestricted  in  point  of 
time,  and,  therefore,  too  remote ;  and,  as  we  shall  presently 
see,  it  is  not  capable  of  being  supported  by  any  enlarge- 
ment, or  other  alteration,  of  the  first  taker's  interest,  by 
virtue  of  the  implication  arising  from  the  ulterior  gift. 
And  no  estate        And  here  the  question  arises,  whether,  in  cases  similar  to 
complication    those,  in  which,  as  regards  realty,  an  estate-tail  is  raised  by 
™  fibl  U^T'      implication  in  the  first  taker,  any  analogous  alteration  is 
porting  ulterior  effected  in  the  interest  of  the  first  taker,  in  a  term,  by  virtue 

of  a  subsequent  limitation  on  failure  of  his  issue,  which,  as 
we  have  seen,  is  void. 

To  arrive  at  a  proper  understanding  of  this  question,  it  is 
necessary,  to  consider  the  effect,  in  regard  to  a  term,  of  a 
limitation,  which,  applied  to  real  property,  would  create  an 
estate-tail.  Now,  it  is  evident,  that  two  things  are  essential 
to  an  entail,  within  the  Statute  Be  donis :  one,  that  the  sub- 
ject be  land,  or  some  other  thing  of  a  real  nature;  the 
other,  that  the  estate  in  it  be  an  inheritance.  Therefore,  (as 
Mr.  Hargrave  says)  (x)  neither  estates  pur  autre  vie  in 
lands,  though  limited  to  the  grantee  and  his  heirs,  during 

(*)  Harg.  n.  to  Co.  Litt.  20  a,  n.  5. 
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the  life  of  cestui  que  vie,  nor  terms  for  years,  are  entailable, 
any  more  than  personal  chattels ;  because,  as  the  latter,  not 
being  either  interests  in  things  real,  or  of  inheritance,  want 
both  requisites ;  so,  the  two  former,  though  interests  in 
things  real,  yet,  not  being  also  of  a  descendible  quality,  are 
deficient  in  one  requisite.  Let  us  suppose,  then,  a  limita- 
tion of  a  term  of  years,  to  A.,  and  the  heirs  of  his  body,  and 
in  jlefault  of  such  issue,  over.  It  is  clear,  A.  cannot  take 
an  estate-tail,  descendible  to  his  issue,  in  the  same  manner, 
as  in  the  case  of  an  entail  of  realty ;  and  it  is  equally  clear, 
that  the  ulterior  limitation  is  not  to  take  effect,  until  a  » 
general  failure  of  A.'s  issue,  and  is,  consequently,  void. 
There  being,  therefore,  no  mode  of  descent  or  transmission, 
by  which  the  issue  of  A.  can  succeed  to  the  term,  per  for" 
mam  doni ;  but  yet,  the  words  of  the  gift  being  such,  as 
would  create  an  estate  of  inheritance  in  realty  ;  the  Courts 
hold,  that  the  whole  interest  in  the  term  vests  absolutely  in 
A.,  by  force  of  the  limitation  in  question,  as  the  interest 
corresponding  most  to  an  entail  of  real  estate,  and  most 
nearly  answering  the  intentions  of  the  author  of  the  gift  (y) 
Now,  (to  return  to  the  question  under  consideration)  let 
it  be  supposed,  that  a  term  is  bequeathed  to  A.,  indefinitely, 
and  if  he  shall  die  without  issue,  to  B.  In  the  case  of  real 
estate,  we  have  seen,  that  such  a  limitation  would  raise  an 
estate-tail  in  A.,  with  remainder,  to  B. ;  the  gift  to  B.,  on 
failure  of  A.'s  issue,  showing,  that  they  were  intended  to 
take  under  the  first  limitation ;  and  the  proper  mode  of 
effectuating  that  intention  being,  the  raising  an  estate-tail 
in  the  ancestor,  A.,  by  the  conjoint  operation  of  an  implied 
gift  to  the  issue,  and  the  Rule  in  Shelley's  case.  But 
though  a  like  intention  is  manifested,  in  the  case  of  such  a 
limitation  of  a  term,  the  nature  of  the  subject  of  the  gift 
does  not  admit  of  any  other  interest  being  raised,  by  impli- 

(y)  Burt   Hera.   Comp.   324.    2      late  case  of  Kerr  ▼.  Lord  Ihmganno*, 
Hop.  Leg.  393 ;  and  authorities  there      1  Con.  &  Law.  335. 
cited.    F.  C.  R.  426,  et  ttq.  See  the 
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cation,  in  A.,  than  he  could  take,  under  an  express  limitation 
to  him  and  the  heirs  of  his  body,  which,  as  we  have  seen, 
passes  the  absolute  term  ;  and,  accordingly,  in  the  case  sup- 
posed, A.  takes  the  whole  interest  in  the  term,  and  the 
executory  limitation  to  B.  is  void,  (z)  Not,  that  there  is 
any  necessary  connexion  between  the  absolute  interest 
vesting  in  the  first  taker,  and  the  invalidity  of  the  ulterior 
bequest;  for  that  bequest  is  void,  by  reason  of  the  remote- 
ness of  the  event,  irrespectively  of  the  nature  or  extent  of 
the  interest  passing  to  the  prior  legatee*  We  discover, 
therefore,  a  great  difference  between  the  two  constructions, 
as  applicable  to  real  and  personal  estate,  respectively  :  that, 
whereas,  in  regard  to  the  former,  the  raising  an  estate-tail, 
by  implication,  in  the  first  taker,  validates  the  ulterior  limi- 
tation, as  a  remainder  expectant  upon  it;  as  respects  the 
latter,  the  vesting  the  absolute  interest  in  the  term  in  the 
prior  legatee,  (although  the  construction  only  obtains,  by 
analogy  to  the  implication  of  estates-tail  in  realty,  and  in 
those  cases  alone,  in  which  such  implication  would  be  made) 
does  not  at  all  assist  the  ulterior  bequest,  inasmuch  as  it 
cannot  take  place  as  a  remainder,  and,  therefore,  violates  the 
Rule  for  prevention  of  Perpetuities. 
And  no  differ-  A  distinction  was  indeed,  formerly  attempted  to  be 
ence  between     taken    between  a  limitation  of  a  term,  by  such  words,  as, 

cases,  where  an  7 

estate-tail         in  the  case  of  realty,  would  vest  an  express  estate-tail 
by  implication    in  the  first  taker,  and  a  limitation  of  the  same,  by  such 
where*  by         words,  as,  in  the   case  of  real  property,  would  give  an 
express  gift.       estate* tail,  only  by  implication,  to  the  effect,  that,  in  the 
latter  case,  the  failure  of  issue  must  be  understood  as  re- 
stricted to  the  death  of  the  first  legatee,  and  that,  conse- 
quently, his  interest  in  the  term  must  be  confined  to  his  life. 
But  this  notion  has  long  been  exploded ;  and  Mr.  Fearne, 
after  noticing  the  authorities  applicable  to  the  subject,  thus 
luminously  states  the  general  rule  of  law  (a): — That  although 

(z)  Burt.    Elem.  Comp.  326.    2      cited. 
Rop.  Leg.  394 ;  and  authorities  there  (a)  F.  C.  R.  485. 
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in  the  limitation  of  a  personal  estate,  after  a  dying  without 
issue,  those  words  shall  not,  ex  vi  termini,  and  without  the 
concurrence  of  any  other  circumstance  of  intention,  signify 
a  dying  without  issue  then  living,  even  though  the  limita- 
tion is  in  the  nature  of  an  estate-tail  by  implication  only ; 
yet,  on  the  other  hand,  they  shall  not,  ex  vi  termini,  when 
there  is  any  other  circumstance  of  intention,  import  an 
indefinite  failure  of  issue,  even  though  the  limitation  is  in 
the  nature  of  an  express  estate-tail ;  but  that,  in  either  case, 
if  the  limitation  rests  solely  upon  the  usual  extent  and  import 
of  those  words,  the  limitation-over  is  too  remote,  and,  there- 
fore, void,  and  the  whole  vests  in  the  first  devisee  or  legatee ; 
but  that,  in  either  case,  the  signification  of  these  words  may 
be  confined  to  a  dying  without  issue  then  living,  by  any 
clause  or  circumstance  in  the  will,  which  can  indicate  or 
imply  such  intention,  (b) 

And  so,  again,  if  a  term  or  other  personal  estate  be  be-  Where  first 
queathed  to  A.,  for  life,  and  if  he  die  without  issue,  to  B. ;  ^f  "j,1  ©n- 
the  effect  of  the  limitation-over  upon  the  failure  of  A.'s  issue  r'Si*  Jftbe 
is,  to  vest  the  absolute  interest  in  the  term  in  him,  notwith-  absolute  inter- 

,.i  .  ,  <*      i-<>  a     i     i  .       est,  and  ulterior 

standing  the  previous  express  bequest  for  life.  And  this,  gift,  toM. 
by  analogy  to  the  rule,  which  obtains  in  regard  to  similar 
limitations  of  realty,  whereby  (as  has  been  seen)  an  estate- 
tail  is  raised  by  implication  in  A.,  by  reason  of  the  manifes- 
tation of  an  intention  in  the  author  of  the  gift,  that  the 
ulterior  limitation  is  not  to  take  effect,  until  the  extinction 
of  the  issue  of  the  first  taker.  Some  doubt  appears  to  have 
formerly  existed,  (c)  as  to  the  question,  whether  the  express 
gift  for  life  did  not  amount  to  a  declaration  of  intention, 
that  the  interest  of  the  first  taker  should  be  confined  to  bis 
life  (in  which  case,  the  interest,  intermediate  his  death  and 
the  time  of  the  ulterior  limitation  taking  effect,  being  un- 

(6)  And    see    remarks    of  Lord      Talb.  21 .     In  arouencL  Wilkinson  ▼. 
Brougham,  C„  in  2  Ross.  &  My.  409.       South,  7  T.  R.  666.     F.  C.  R.  487. 

(c)  Low  t.  Windham,  1  Mod.  60 ;       Rand.  Pern.  148. 
1  Lot.  290.     Chrt  ▼.  Clare,  Ca.  T. 

Y 


322 


LIMITATIONS  OF  PERSONALTY  [CHAP.  XV 


disposed  of,  and  the  last-mentioned  period  being  too  remote, 
there  would  be  a  failure  of  disposition) ;  but  later  determi- 
nations (d)  have  negatived  this  supposed  distinction,  between 
the  bequest  of  a  term,  expressly  for  life,  and  an  indefinite 
bequest,  and  have  established,  that,  in  regard  to  both,  the 
effect  of  the  limitation-over  on  the  failure  of  issue  of  the 
first  taker,  is,  to  vest  the  absolute  interest  of  the  term  in  him. 
Indeed,  the  circumstance,  that  the  express  life-interest  will 
be  enlarged  by  a  subsequent  bequest-over  on  an  indefinite 
failure  of  issue  of  the  legatee  for  life,  was,  in  one  case,  made 
use  of  as  an  argument,  in  support  of  the  construction  of  a 
restricted  failure,  (e) 

Where  the  prior  bequest  of  the  term  is  absolute,  (*.  e. 

passes  the  whole  interest,)  it  need  hardly  be  remarked,  that  a 

subsequent  limitation,  upon  failure  of  issue  of  the  first  taker, 

effects  no  alteration  in  his  interest;  that  limitation  being 

void  for  remoteness ;  and  the  prior  bequest  having  already 

vested  an  interest,  corresponding  to  the  estate-tail,  to  which 

the  fee  would  have  been  cut  down,  had  the  subject-matter 

of  the  gift  been  real  estate. 

Wherever  per-      It  may  be  observed,  in  passing,  that,  not  only  in  the 

by  words, which  cases  above  specified,  but,  also,  in  every  case  of  a  bequest  of 

estate-uu*in     a  term>  by  such  words,  as,  applied  to  realty,  would  create  an 

s^te^toterest    estate-***!*  either  express  or  implied,  the  absolute  interest  of 


Pint  gift  re- 
mains in  statu 
quo,  when  it 
panes  the  ab- 
solute interest. 


(<f)  Bode*  t.  Watson,  AmbL  398. 
Judgment  in  Target  ▼  Gaunt,  1  P. 
Wms.     432;      in    Attorney- General 
▼.    Bayleg,    2    Bro.     C.     C.    553^ 
and  in  Knight  v.  EUis,  ib.  570.   Bar- 
low   ?.   Salter,  17   Ves.    484.      An- 
dree  v.  Ward,  1  Russ.  260.     Greene 
v.  Ward,  ib.  262.     Lepine  r.  Ferard, 
2  Ross.  &  My.  378.      Malcobn  r. 
Taylor,  ib.  416,  444,  445.      Simmons 
t.  Simmons,  8  Sim.  22.    In  the  case 
of  Ferard  r.  Griffin,  2  Keen,  616,  it 
was  hold,  that  an  express  life-interest 
was  not  enlarged  by  a  subsequent  be- 
quest upon  the  general  failure  of  issue 
of  the  legatee,  because  the  context  of 


the  will  afforded  clear  evidence,  that 
it  was  not  intended,  he  should  take  the 
capital  of  the  fund. 

(«)  See  the  case  of  Banefagh  v. 
Bandagh,  2  My.  h  K.  441,  (stated 
infra,  p.  342,)  in  which  it  was  treated 
as  clear,  both  by  Sir  /.  Leach,  M  R., 
and  Lord  Brougham,  C,  that  the 
consequence  of  holding  the  failure  of 
issue  referred  to,  to  be  indefinite, 
(which  was  the  question  under  dis- 
cussion,) would  be,  the  enlargement 
of  the  express  life-interest,  into  an  ab- 
solute bequest  of  the  corpus  of  the 
fund.  And  vide  infra,  as  to  the  ar- 
gument noticed  in  the  text. 
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the  term  will  vest  in  the  person,  who  would  be  tenant  in  tail 
under  a  limitation  of  realty,  (/)  except  in  certain  cases, 
where  the  existence  of  an  express  gift  to  the  issue  has 
enabled  them  to  take  as  purchasers,  and  where,  therefore, 
the  interest  of  the  first  taker  has  been  confined  to  his  life,  (g) 
And  a  further  exception  arises,  in  regard  to  those  cases,  in  Exception!  to 

this  rule. 

which  an  estate-tail  is  implied,  in  consequence  x>f  some 
characteristic  of  the  devisee,  or  other  person  connected  with 
the  limitations,  peculiar  to  real  estate ;  e.  g.f  the  case  of 
a  limitation  upon  failure  of  issue  of  the  testator's  heir,  to 
whom  no  preceding  gift  is  made,  or  to  the  heir,  in  default 
of  issue  of  a  stranger,  to  whom  no  previous  estate  is  given; 
in  both  which  cases,  as  we  have  seen,  (A)  an  estate-tail 
is  raised  by  implication  in  the  ancestor,  on  failure  of  whose 
issue  the  devise  is  to  take  effect 

In  regard  to  the  enlargement  of  prior  limited  interests  in  A*  to  the  en- 
chattels,  by  force  of  subsequent  gifts-over,  on  a  general  failure  partial  interests 
of  issue  of  the  firat  taker,  when  the  limitations  are  by  instru-  ^HtmS? 
ment  inter  vivos,  it  is  to  be  observed,  that  the  same  rules  tion» m <laadl- 
and  distinctions  hold,  as  have  been  formerly  (i)  noticed  to 
exist,  in  respect  to  similar  gifts  of  realty ;  the  general  rule 
before  mentioned,  as  to  the  effect,  in  regard  to  personalty, 
of  a  construction,  which  raises  an  estate-tail  in  realty,  being 
applicable  to  deeds,  as  well  as  to  testamentary  instruments. 
But  it  will  be  remembered,  that  the  difference  between  the 
two  classes  of  dispositions,  as  respects  the  relative  facility 
of  the  implication  of  estates-tail,  is  of  no  moment,  as  to  the 
question  of  remoteness  of  gifts  of  personalty,  since,  whatever 
the  operation  of  the  ulterior  limitation  upon  the  precedent 
interest,  that  limitation,  if  the  indefinite  construction  obtain, 
must  necessarily  be,  and  always  is,  too  remote. 

But,  notwithstanding  the  invalidity  of  limitations  of  chat-  Limitations  of 
tels,  to  take  effect  upon  a  general  failure  of  issue,  such  limi-  %£Trtstrict*i 

failure  of  iatoe. 

(/)  F.  C.  R.  492.  (*)  Vide  ntpra,  p.  181,  ti  $eq. 

(ff)  2  Bop.  Leg.  393.  (i)  Vide  tupra,  p.  179,  et  teq. 
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tations  are  allowable,  when  the  event  of  a  dying  without  issue 
is  restrained  to  the  death  of  the  first  taker*  or  of  any  other 
person,  in  esse  at  the  time  of  the  gift,  or  when  the  limitation 
is  made  to  depend  upon  the  death  of  such  issue  under  the 
age  of  twenty-one.  (j)  And  in  all  such  cases,  where  the 
dying  without  issue  is  clearly  restricted  to  the  period  fixed 
by  the  Rule  against  Perpetuities,  it  matters  not;  whether 
there  be  a  prior  bequest  to  the  person,  the  failure  of  whose 
issue  is  referred  to,  or  not,  or  (if  there  be  such  a  prior 
bequest,)  whether  the  first  legatee  take  the  whole  term, 
In  such  cam,  or  only  a  life  or  other  less  interest  in  it  (i)  But  it  must  be 
of  fimtakei?   observed,  that  if  the  failure  of  issue  be  thus  restricted,  the 

W«^if?onWf0r  "lterest  °*  a  kg*^  f°r  Kfe>  expressly,  will  not  be  enlarged, 
by  reason  of  the  gift-over  on  his  death  without  issue,  because, 
in  the  case  of  such  a  limitation  of  realty,  no  estate-tail 
would  be  raised  by  implication  in  the  first  taker.  (I) 

Question  to  be      As,  in  reference  to  limitations  of  real  estate,  upon  the 

decided  is, 

whether  parti-  death  of  a  person  without  issue,  we  discovered,  that  the 
Som  depend  question  most  frequently  difficult  of  decision  was,  where  an 
on  in  indefinite  indefinite,  and  where  a  restricted,  failure  of  issue  was  in- 

or  a  restricted 

failure.  tended  by  the  author  of  the  gift,  so,  in  regard  to  terms  and 

other  chattels,  we  shall  find,  that  the  same  question  has  been 
equally  prolific  of  discussion,  and  the  parent  of  as  many  (if 
not  more)  rules  and  distinctions.  It  will,  therefore,  be  our 
office,  now  to  inquire,  what  words  are  construed  to  mean 
a  general  or  indefinite  failure  of  issue,  and  what,  a  restricted 
or  confined  failure ;  and,  also,  what  additional  and  accom- 
panying expressions  and  circumstances  are  allowed  to  have 
the  effect,  of  controlling  words,  primarily  importing  a  general 
failure  of  issue,  and  restraining  them,  to  a  dying  without 
issue  living  at  the  death  of  the  ancestor. 

And,  at  this  point,  it  will  be  proper,  to  adopt  a  mode  of 
distribution  of  our  subject,  similar  to  that,  which  was  found 


0)  2  Rop.  Leg.  396;  and  author!-  (k)  F.  C.  R.  477. 

ties  there  cited.  (/)  Vide  supra,  p.  187,  et  stq. 
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convenient,  in  the  prosecution  of  our  inquiries  relative 
to  limitations  of  real  estate. 


Subdivision  L 

Of  the  expressions  and  circumstances  giving  a  restricted 
construction  to  words  primarily  importing  an  indefinite 
failure  of  issue* 

In  the  outset  of  this  inquiry,  it  must  be  observed,  that,  imrih>yt^«  of 
in  the  case  of  personal  estate,  the  Courts  generally  incline  J^Hcted  con- 
to  discover  and  lay  hold  of  any  circumstances  or  expressions,  J^S0^  EL: 
connected  with  the  limitations,  that  may  seem  to  afford  a  tattoos  of 
ground  for  construing  words,  referring  to  a  dying  without 
issue,  to  mean,  a  failure  of  issue  at  the  time  of  the  death  of 
the  parent  or  ancestor,  (01)  which,  it  will  be  remembered,  is 
the  reverse  of  the  general  rule  of  construction,  that  obtains 
in  regard  to  limitations  of  real  estate,  not  within  the  opera- 
tion of  the  statute,  1  Vict  c  26.  (»)    Nay,  it  may  even  be 
said,  that  the  tribunals,  both  of  law  and  equity,  are  astuti, 
to  frame  or  invent  grounds  and  reasons,  on  which  to  rest  a 
restrictive  interpretation  of  words,  contemplating  a  failure  of 
issue. 

The  reason,  generally  assigned  for  this  inclination,  is,  Ground  of  this, 
that  by  the  construction  to  which  it  leads,  the  limitation- 
over  may  be  supported ;  an  argument  not  deemed  applica- 
ble, in  the  case  of  real  estate,  because  of  the  supposed  con- 
flicting interests  of  the  heir-at-law. 


(»)  F.  C.  R.  476.    Judgment  in      ing,  2  Run.  &  My.  403. 
Doe  d.  Cadogan  t.  Bwari,  7  Ad.  &  (»)   Vide  tupra,  p.  191. 

1.  648 ;  and  in  Campbell  ▼.  Hard- 
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Ward  "lew-  In  the  first  place,  wherever  a  terra  or  other  chattel  is 
tS  construe-  bequeathed  to  a  person,  and  if  he  die  without  leaving  issue, 
tion-  to  another,  the  failure  of  issue  intended  is  held  to  be,  a  failure 

of  issue  living  at  the  death  of  the  first  taker  ;  (o)  thus  giving 
literal  effect  to  the  word,  "  leaving,"  which,  of  course,  in  its 
common  acceptation,  and  dissociated  from  legal  interpreta- 
tion, is  understood  to  refer  to  the  particular  time  of  the 
death  of  the  parent  or  ancestor,  and  not,  to  any  subsequent 
indefinite  period. 
Case  of  Forth       To  establish  this,  it  will  be  unnecessary,  to  do  more,  than 
IstSfiS^     re^er  t0  the  Gase  °f  Forth  v.  Chapman,  (p)  (before  cited,) 
this  nde.  which  first  laid  down  the  distinction,  in  regard  to  the  con- 

struction of  the  word,  "  leaving,"  between  limitations  of  real 
and  of  personal  estate.  In  that  case,  it  will  be  remembered, 
a  residuary  real  and  personal  estate  was  devised  to  William 
and  Walter  Gore,  and  if  either  of  them  should  depart  this 
life,  and  leave  no  issue  of  their  respective  bodies,  then,  over. 
Sir  Joseph  Jekyll,  M.  R.,  'was  of  opinion,  that  the  devise- 
over  was  void,  and  said,  that  "  if  the  words  had  been,  *  if  A. 
or  B.  should  die  without  issue,'  the  remainder,  over,  this, 
plainly,  would  have  been  void,  and  exactly  like  the  case  of 
Love  v.  Windham."  And  he  then  proceeded  to  say,  there 
was  no  diversity  betwixt  a  devise  of  a  term  to  one  for  life, 
and  if  he  die  without  issue,  remainder,  over,  and  a  devise 
thereof  to  one  for  life,  with  such  remainder,  if  he  die  leaving 
no  issue ;  for  that  both  these  devises  seemed  equally  relative 
to  the  failure  of  issue,  at  any  time  after  the  testator's  death. 
Afterwards,  this  case  coming  before  Lord  Chancellor  Parker, 
on  appeal,  his  lordship  reversed  the  decree,  and  observed, 
that  if  a  term  was  devised  to  A.,  and  if  he  die  without 
leaving  issue,  remainder,  over,  in  the  vulgar  and  natural 
sense,  it  must  mean,  if  A.  die  without  leaving  issue  at  his 
death,  and,  then,  the  devise-over  was  good ;  that  the  word, 

(o)  2  Jarm.  Pow.  Dev.  566.  (p)  1  P.  Wma.  663. 
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die,  being  the  last  antecedent,  the  words,  "  without  leaving 
issue/'  must  refer  to  that ;  and  that,  if  the  words  in  a  will 
would  bear  two  constructions,  one  whereof  was  more  com- 
mon and  natural  than  the  other,  it  was  hard  to  say,  the 
Court  should  take  the  will  in  the  most  uncommon  meaning, 
to  destroy  it  Ever  since  this  decision,  the  rule  laid  down 
in  it  has  been  adhered  to,  with  more  or  less  of  scrupulosity. 
And,  in  a  very  recent  case,  (y)  where  there  was  a  devise  of 
real  estate,  in  trust  for  J.,  and  her  heirs,  but  in  case  it  should 
happen,  that  J.  died  without  leaving  lawful  issue,  over ;  it 
was  observed  by  the  Court  of  B.  R.,  that,  without  any 
doubt,  the  words  of  the  will  would,  if  the  question  arose  upon 
a  term  for  years  or  other  personal  estate,  be  held. to  mean, 
a  dying  without  issue  living  at  the  death  of  the  daughter,  J. 

It  will  be  observed,  that  the  construction  thus  put  upon  inference  from 
the  word,  "  leaving,"  is  arbitrary  and  absolute,  and  perfectly  S?^Jf^J 
independent  of  any  assisting  circumstances  or  expressions  rebutted  by 

...  ,  expressions  and 

contained  in  the   instrument;   although,  of  course,  it  is  circumstances, 
liable  to  be  set  aside  by  the  manifestation  of  an  intention, 
to  use  the  words,  "  die  without  leaving  issue,"  in  their  more 
extended  signification,  of  a  failure  of  issue,  at  any  period, 
however  remote.     For  example,  in  one  case,  (r)  the  cir-  a*,  first  taker 
cumstance,  of  a  general  power  of  appointment  or  disposition  ^n^J5iRpOWCr 
being  vested  in  the  ancestor,  was  held,  to  afford  sufficient  of  appoint- 

•  •  meat; 

evidence,  of  the  object  of  the  testator  being,  the  personal 

benefit  of  the  first  taker,  so  as  to  control  any  inference 

arising  from  the  word,  "  leaving,"  and  thereby  to  invalidate 

the  ulterior  gift  as  limited  upon  an  indefinite  failure  of 

issue.     So,  again,  the  circumstance,  of  real  and  personal  —realty  and 

estates  being  included  in  one  general  gift,  under  which,  ^^d^edni 

by  the  rules  of  law,  an  estate-tail  is  raised  by  implication,  one  gift; 

in  the  realty,  has  been  sometimes  held  sufficient,  to  warrant 

the  application  of  the  same  rule  of  construction,  as  respects 

(a)  Doe  d.  Cadogan  ▼.   Ewart>  S  (r)  Attorney-  General  ▼.  HaO,  Fiti- 

AcL  &  Ell.  636.    And  see  Clapton      gib.  314. 
y.  Buhner,  10  Sim.  126. 
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—words  con-  both  estates.  (*)  And,  yet  further,  where,  (t)  in  addition  to 
fafl^o^iwie  *e  words,  " die  without  leaving  issue,"  there  were  words,  re- 
of  iirae.  ferring  to  the  failure  of  issue  of  such  issue,  the  same  rule  of 

construction,  which  was  held  to  raise  an  estate-tail  in  the' 
ancestor,  in  the  realty,  was  applied,  to  vest  in  him,  the  ab- 
solute interest  in  the  personalty ;  upon  the  ground,  (as  must 
be  supposed)  that  the  superaddition  of  words,  referring  to  the 
death  without  issue  of  the  immediate  or  first-mentioned 
issue,  negatived  any  presumption,  arising  from  the  word, 
"  leaving,"  that  the  failure  of  issue  contemplated,  was  to  be 
ascertained  at  the  death  of  the  ancestor. 
But  restrictive       On  the  other  hand,  the  restrictive  force  of  the  word, 
ing^notnegll  w  leaving,"  with  reference  to  limitations  of  personal  estate, 
^^L^  °"c     a^er  a  dy*n8  with°ut  issue,  has  had  place,  even  in  cases, 
prior  gift  being  where  the  prior  limitation  has  been  such,  as  would  have 
create  eipreM    created  an  express  estate-tail,  had  the  subject-matter  of 
entail  in  realty.  ^  ^jfj.  j^jj  reaity ,  fa  construction,  in  that  case,  being, 

that  the  first  taker  has  a  defeasible  interest,  liable  to  go 
over,  if  he  die  without  issue  living  at  the  time  of  his  death. 
Thus,  where  (u)  a  testator  bequeathed  leasehold  property, 
to  A.,  and  to  his  lawful  heirs,  and  if  he  die  and  leave  no 
lawful  heir,  then,  to  B. ;  it  was  held,  that  the  limitation  to 
B.  was  good ;  the  words,  "  leaving  no  lawful  heir,"  being, 
in  the  first  place,  interpreted  to  mean,  "  leaving  no  lawful 
issue,99  and,  then,  being  confined  to,  "  leaving  no  issue  at  the 
ticAe  of  his  death."  So,  also,  where  (v)  there  was  a  devise 
of  freehold  and  leasehold  estates,  to  A.  and  B.,  as  tenants 
in  common,  and  the  heirs  of  the  body  and  bodies  of  the 
said  A.  and  B.,  as  tenants  in  common,  and  if  either  of 
them  should  die  without  leaving  issue,  then,  as  to  the  share 
of  such  of  them  as  should  so  die  without  issue  as  aforesaid, 


(«)  Mortimer  v.  West,  2  Sim.  274.  («)  Goodtitie  d.   Peake  t.  Peodtn, 

Franks  ▼.  Price,  3  Bcav.  182.     And  6  T.  R.  720. 

tee  Richard*  v.  Bergavenny,  2  Vera.  (»)  Radford  r.   Radford,  1  Keen, 

324.  486.      Sod  vide,  Daintry  v.  Daintry, 

(0  Franks  v.  Price,  ubi  supra.  6  T.  R.  307. 
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to  the  use  of  the  survivor  of  them,  the  said  A.  and  B.,  and 
the  heirs  of  his  body,  and  in  case  both  of  them  should  die 
without  issue  of  his  or  their  body  or  bodies,  then,  over : 
it  was  held,  that,  with  respect  to  the  leasehold  estate,  the 
limitation  toA  the  survivor  of  the  devisees,  in  case  either  of 
them  should  die  without  leaving  issue,  was,  upon  the  au- 
thority of  Forth  v.  Chapman,  a  good  limitation  by  way  of 
Executory  devise.  This  may  be  regarded  as  carrying  out 
the  legal  signification  of  the  word,  "  leaving,"  in  limitations 
of  personalty,  to  its  fullest  extent,  inasmuch  as  there  can 
be  no  question,  that,  in  the  case  of  a  direct  bequest  to  a 
person  and  the  heirs  of  his  body,  all  the  issue,  however 
remote,  of  the  legatee  are  intended  to  be  and  are  actually 
comprised,  and,  "leaving,"  might  well  enough,  therefore, 
in  such  a  case,  be  referred  to  the  period  of  the  failure  of 
such  issue,  whenever  it  occurs. 

It  is  to  be  noted,  that,  in  equity,  the  word,  "  leaving,"  has 
the  same  confined  signification,  when  the  subject-matter  of 
the  gift  is  real  estate  directed  to  be  sold  or  converted  into 
money ;  the  property  being,  in  that  case,  considered  as  if 
actually  changed,  (tv) 

It  is  to  be  observed,  that  the  words,  "  dying  without  Expression, 
children?  receive  the  construction  of  an  indefinite  failure  dSd£wi/^l0,lt 
of  issue,  as  well;  in  the  case  of  limitations  of  personalty,  as, 
where  the  subject-matter  is  real  estate,  (x)  But  it  is  almost 
unnecessary  to  remark,  that  if  the  contingency  expressed 
be,  death  without  leaving  children,  it  contemplates  a  failure 
of  issue  (or,  perhaps,  children,  (y))  at  the  death  of  the 
parent  (*) 

The  signification  of  the  words,  "dying  without  issue,"  Meaning  of 
or,  "  without  having  issue,"  which  obtains  in  regard  to  ^?Sj^ 

(w)  See  Farthing  t.  Allen,  2  Madd.  expression!  that  occurred  in  the  gifts. 

310.  O)  Hughes  v,  Sayer,  ubi  supra* 

(x)  Hughes  r.  Sayer,  1  P.  Wins,  (z)  See  an  instance  of  this  kind  of 

534.    The  case  of  Studhobmev.  Hodg-  gift,  in  Clark*  v.  Lubbock,  1  Too.  & 

stm,  3  P.  Wms.  299,  is,  obviously,  to  Coll.  N.  C.  C.  492. 
be  accounted  for,  from  the  particular 
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;<  without  har-  limitations  of  real  estate,  is  equally  applicable  to  similar 


MmTiThicaae  gifts  of  personalty;  viz.,  that,  unless  controlled  by  ad- 
of  real  estate,    flitional  expressions  or  concomitant  circumstances,   they 

primarily  import  a  general  failure  of  issue.     What  those 
expressions  and  circumstances  are,  is  the  inquiry  next  in 
order. 
Expression*  We  may  take  it  as  a  general  rule,  that  whatever  expres- 

stocesoT"  S">DS  or  circumstances  are  held  to  have  the  effect,  of 
restrictive  confining  words,  primarily  signifying  an  indefinite  failure 
regards  realty,  of  issue,  to  a  dying  without  issue  living  at  the  death,  in 
tire  i/rapect  regard  to  limitations  of  real  estate,  will  be  allowed  to  operate 
to  personalty.    jn  ^  8ame  manner,  as  respects  limitations  of  terms  and 

other  chattels, 
l  &  2.  Charge       1  and  2.  It  follows,  therefore,  that  the  charge  of  a  sum 
money'and       °^ money  upon  the  legatee  of  a  term,  upon  the  failure  of 
limitation  of      issue  of  a  prior  legatee,  (a)  and  the  circumstance,  of  the 

life-interest  . 

only.  ulterior  bequest  or  bequests  being  of  a  life  interest  or 

interests  only,  (b)  will  be  sufficient,  to  indicate  an  intention, 
to  use  the  words,  referring  to  the  failure  of  issue,  in  the 
sense,  of  a  dying  without  issue  living  at  the  death  of  the 
prior  legatee;  both  those  circumstances  being  permitted, 
as  we  have  seen,  to  have  that  effect,  in  the  case  of  limita- 
tions of  real  estate.  Thus,  in  one  case,  (c)  a  testator,  after 
making  his  wife  executrix,  gave  her,  all  his  goods  and 
chattels,  provided,  that  if  she  should  die  without  issue  by 
the  testator,  then,  after  her  decease,  SOL  should  remain  to 
the  testator's  brother:  and  it  was  held,  that  the  legacy  of 
80£  was  good,  one  of  the  principal  grounds  of  the  decision 
being,  that  a  personal  benefit  was  intended  the  legatee, 
which  was  inconsistent  with  the  idea  of  an  indefinite  failure 
of  issue. 
Asaociati  ^'  Upon  the  like  principle,  it  seems  clear,  that  the  cir- 

of  contingency  cumstance,  of  the  contingency  of  a  failure  of  issue  being 
personal  to 

(a)  Fide  supra,  p.  196.  663.       See   observations    of    Lord 

(b)  VuUwpra,?.  212.  Brougham,  in  2  Ross.  &  My.  407, 
(e)  Pinbury  ▼.  Elkin,  1  P.  Wins.       408. 
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associated  with  another  contingency,  having  reference  to  aacestor  wftk 
the  age  of,  or  otherwise  pergonal  to,  the  ancestor, (d)  is  of  <£ i^imJ^9 
equal  force,  as  indicating  a  failure  to  be  ascertained  at  the 
death  of  such  ancestor,  with  the  like  circumstance,  occurring 
in  gifts  of  realty,  (e)  And  the  same  remarks,  as  were,  on 
a  former  occasion,  offered,  upon  the  application  of  this 
doctrine,  where  the  subject-matter  is  realty,  may  be  con- 
sidered as  of  equal  weight,  in  reference  to  gifts  of  personal 
estate. 

It  is  also  clear,  that  the  doctrine,  by  which  the  word,  Constructive 

.  change  of  "  or" 

"  or,"  occurring  in  limitations  of  this  class,  is  constructively  into  "md" 
changed  into,  "and,"  is,  in  all  respects,  applicable  to  gifts  tatioroof  "^ 
of  peisonal  estate ;  (/)  and,  therefore,  a  limitation  of  lease-  I*"00*1^ 
holds,  to  A.,  and  if  he  die  under  twenty-one,  or  without 
issue,  to  B.,  will  vest  the  property  in  A.,  upon  his  attain- 
ment of  the  specified  age,  without  regard  to  asubsequent 
failure  of  his  issue. 

4.  There  seems,  also,  to  be  no  doubt,  that  the  force  *•  Cfrcum- 
which  belongs  to  the  circumstance,  of  a  gift  on  failure  of  limitation 
issue  occurring  subsequently  to  a  similar  limitation  of  the  J^JJ^f  £** 
same  property,  in  regard  to  which  the  failure  is  clearly  *j*  ^  «"!■*• 
restricted,  when  the  subject-matter  is  real  estate,  (g)  attaches  restricted, 
equally  to  the  same  circumstance,  in  limitations  of  per- 
sonalty. (A)    But  the  cautions  that  were  formerly  prescribed, 
in  reference  to  the  application  of  this  doctrine  (i)  seem  to 
be  equally  deserving  of  attention,  when  the  limitation  is  of 
personal  estate. 

5  and  6.  Upon  the  like  ground,  there  appears  to  be  little  6  &  6.  Cir- 

.  .  cnmstances  of 

question,  that  whatever  inference,  in  favor  of  the  restric-  superadded 
tive  construction,  arises  from  the  circumstance,  of  a  limitar  dea^oTSwae 

(d)  Fide  supra,  p.  228.  (g)   Vide  evpra,  p.  240. 

(«)  Kirkpatrich  y.    Kilpatrick,  13  (A)  Sheppardv.  Leeeingham,  Amfal. 

Ves.  476.  122.     Kirkpatrick  t.    Kilpatrick,   13 

(/)  Mytton  t.  Boodle,  6  Sim.  467.  Yes.  476.     Moree  v.  Lord  Ormonde, 

1  Jam.  Wills,  445.     See  also  Wed-  1  Ross.  382.     Radford  ▼.  Radford, 

ddl  t.  Mumfy,  6  Yes.  341 ;  Green  v.  1  Keen,  486. 
Harvey,  1  Hare,  428.  (•)  Videtupra,  p.  241,  tt  eeq. 
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under  specified  tion  being  made  dependent  on  the  death  of  the  issue  under 
offiiilore  befog  a  particular  age,  in  addition  to  the  contingency  of  a  failure 
OTmi2»tt?0r"8     °^  ksu^C*)  or>  fr°m  the  circumstance,  of  the  failure  in 

contemplation  being  that  of  a  testator's  own  issue,  (I)  loses 

none  of  its  strength,  or  becomes  no  less  applicable,  when 

the  subject-matter  of  the  limitations  is  personal  estate.    In 

reference  to  the  former  of  these  circumstances,  it  must  be 

observed,  that,  if  the  superadded  contingency  contemplate 

the  death  of  the  issue  without  issue,  no  implication  arises 

in  favor  of  the  restrictive  construction,  (m)  as  was  formerly 

remarked,  in  regard  to  gifts  of  realty,  (n) 

7.  Ciraun-  7.  It  is  next  to  be  considered,  what  is  the  exact  forte  of 

to  a  person,  if  the  circumstance,  of  a  gift  of  personalty,  on  failure  of  issue, 

then  Hvtng,        being  made,  to  persons  then  living,  or  to  such  members  of 

a  specified  class,  as  shall  be  then  living ;  and  it  will,  per- 
haps, be  discovered,  that  the  measure  of  its  influence,  when 
the  subject-matter  is  personal  estate,  is  (so  far  as  it  can  be 
authoritatively  ascertained)  superior  to  that  which  it  enjoys, 
when  the  limitation  is  of  realty. 
CsjeofA-ooAe  in  one  ^we,  (o)  there  was  a  bequest  of  personal  estate, 
to  M.  T.,  and  after  her  death,  to  the  fruit  of  her  body,  and 
for  want  of  such  fruit,  to  the  testator's  brothers  and  sisters, 
and  their  children,  then  living;  and  it  was  held,  by  the 
Court  of  B.  R.,  that  the  limitation-over  was  valid.  This 
decision  has  generally  (jp)  been  considered,  to  have  pro- 
ceeded, upon  the  ground,  of  the  words,  "then  living," 
referring  to  a  failure  of  issue  at  the  decease  of  the  first 
taker ;  but  it  may,  possibly,  have  been  rested  on  the  circum- 
stance, of  the  gift-over  being  referential  to  issue  taking  by 
purchase  under  the  prior  limitation  to  them. 
Case  of  Gar-  But  the  case,  which  affords  most  intelligible  countenance 
to  the  doctrine  under  consideration,  is  the  very  recent  one 

(A)  Vide  tupra,  p.  243.  (©)  Brooke  t.  Taylor,  cited,  C*.  T. 

(/)   Vide  npra,  p.  244.  Tilb.  23. 

(m)  Franks  ?.  Price,  3  Bea?.  182.  (/>)  Ca.  T.  Talb.  23,  26.     Prior 

(«)  Fide  Bupra,  p.  287.  on  "  Issue,"  84. 
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of  Garratt  v.  Cockered,  (q)  where  a  testator,  being  pos- 
sessed of  personal  property,  by  his  will,  directed,  that  the 
interest  on  his  property  should  be  divided  into  four  equal 
shares :  one  share  to  be  given  to  his  wife  for  life,  and  then 
to  devolve  to  his  children,  and  the  longest  liver,  in  equal 
shares;  the  remaining  three  shares  to  be  divided  equally 
between  his  three  children,  and  the  longest  liver,  and  their 
heirs;  should  all  his  children  die  without  heirs,  his  pro- 
perty, in  that  case,  to  be  divided  equally  between  the 
children  of  his  brothers  and  sisters,  alive  on  the  death  of  his 
last  child*  All  the  testator's  children  died  without  issue ; 
and,  prior  to  the  death  of  the  last  surviving  child,  a  de- 
cree was  pronounced  by  Lord  Langdale,  M.  R.,  upon  a 
bill  filed  by  that  child,  in  favor  of  his  title  to  the  whole 
of  the  residue  of  the  testator's  estate.  Upon  the  ground  of 
an  alleged  informality  in  the  proceedings  of  that  suit,  a  bill 
was  brought,  after  the  death  of  the  surviving  son,  by  one  of 
the  persons  entitled  under  the  limitation-over.  Sir  /.  L. 
Knight  Bruce,  V.C.,  having  decided  that  the  word,  "  heirs," 
must  be  read,  in  the  sense  of,  "issue," proceeded  to  observe, 
as  follows : — "  If  the  word,  *  alive,'  and  the  immediately  fol- 
lowing words,  *  on  the  death  of  my  last  child,'  had  not  been 
in  the  will,  I  must  have  held,  an  indefinite  failure  of  issue  to 
have  been  intended.  But  then  comes  the  question,  what,  if 
any,  is  the  effect  of  these  words  upon  the  construction  of  the 
expression, '  die  without  heirs,9  which  I  read  as,  *  die  with- 
out issue  ?'  Can  the  word, '  alive,'  whether  applying  to  the 
testator's  brothers  and  sisters,  or  to  their  children,  be  pro- 
perly read,  as  referring  in  point  of  time  to  the  date  of  the 
will,  or  the  death  of  the  testator,  and  not  the  death  of  his 
last  surviving  child  ?  If  it  cannot,  are  the  words,  *  on  the 
death  of  my  last  child,'  applicable  to  the  actual  division  of 
the  property,  as  well  as  to  the  period,  at  which  the  collateral 

(q)  1  Too*  &  Coll.  N.  C.  C.  404.      during  the  argument,  and  in  his  judg- 
And  see  the  obserrations  of  Lord      ment,  2  Beav.  664,  567. 
Longdate,  M.  R.,in  Carter  ▼«  BmUatt, 
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relatives  intended  to  be  benefited  are  to  be  ascertained  ? 
Are  they  sufficient,  in  a  case  of  this  kind,  to  show,  that  he 
meant  the  selected  collateral  relatives  to  become  entitled  in 
possession,  at  the  death  of  his  last  child,  if  at  all  ?  Do  they, 
in  short,  furnish  ground,  solid  enough  to  support  a  restric- 
tive construction,  for  the  phrase,  'die  without  heirs?* 
And,  after  noticing  the  case  of  Mauey  v.  Hudson,  (hereafter 
cited  and  observed  upon,)  and  quoting  some  observations  of 
Sir  W.  Grant*  in  that  case,  his  honor  further  remarked, — u  It 
is  consistent  with  an  intention  on  the  testator's  part,  to  fix 
the  time  of  the  death  of  his  last  surviving  child,  as  the  period 
at  which  the  number  and  description  of  his  collateral  rela- 
tives to  be  benefited  should  be  ascertained,  that  he  should 
not  have  intended  their  interests  to  become,  necessarily,  at 
the  same  time,  interests  in  possession.  It  may  be  argued, 
plausibly,  perhaps  soundly,  that  the  words  now  under  con- 
sideration, are  not  substantially  more  favorable  to  the  plain- 
tiffs, than  the  language  of  the  will  in  Barlow  v.  Salter  was, 
to  the  unsuccessful  party  there."  And,  again, — "  It  may, 
on  the  other  hand,  be,  without  absurdity,  if  without  success, 
contended,  that,  even  supposing  it  to  be  clear,  that  the  word, 
'  alive,'  does  not  refer  in  point  of  time  to  the  date  of  the 
will,  or  the  testator's  death,  it  is  consistent  with  a  reasonably 
possible  intention  on  the  testator's  part,  and  with  fair  inter- 
pretation of  his  language,  to  read  the  will,  as  making  the 
time  of  the  death  of  his  last-surviving  child,  the  appointed 
period  of  actual  division  among  the  collateral  relatives,  if 
any,  becoming  entitled;  as  providing  that  their  interests 
were  then  to  be  interests  in  possession,  or  never  to  arise. 
The  plaintiffs  may  farther,  not  absurdly,  if  not  successfully, 
contend,  that  such  a  restrictive  construction,  ut  res  magis 
valeaty  is  one  to  be  adopted,  if  rationally  possible ;  one  to 
be  favored,  and  which  has,  by  great  judges,  and  the  highest 
authority,  been,  in  analogous  instances,  favored ;  and  that, 
of  the  cases  bearing  on  this  kind  of  question,  some  at  least 
proceed  upon  evidence  of  intention,  not  stronger  than  the 
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present  case  affords,  in  favor  of  the  restrictive  construction." 
The  learned  judge,  then,  after  noticing  the  presently-cited 
case  of  Campbell  v.  Harding,  and  showing  the  distinction  in 
the  terms  of  the  limitations  in  the  two  cases,  remarked,  that 
the  will  had  been  brought  under  the  consideration  of  the 
Master  of  the  Rolls,  and  if  the  view,  taken  by  his  Lordship, 
of  the  instrument  were  correct,  the  limitation,  under  which 
the  plaintiffs  claimed,  was  void,  and  they  had  not,  nor  ever 
had,  any  title.  "  If,  indeed,"  said  his  honor,  "independently 
of  the  decree  of  the  M.  R.,  I  could  have  formed  a  conclusion, 
fully  satisfactory  to  my  mind,  in  favor  of  the  plaintiffs9 
title,  I  might  probably  have  deemed  it  my  duty,  not  to  give 
way  to  the  disposition  which  I  must  feel,  to  prefer  his  judg- 
ment, to  my  own,  and  to  the  distrust  with  which  I  must 
regard  an  opinion  of  mine,  differing  from  his.  But  I  have 
been  unable  to  form  such  a  fully  satisfactory  conclusion. 
A  judicial  dissent,  on  my  part,  from  that  which  he  has  adju- 
dicated, ought  to  be  founded  on  the  clear  conviction  of  my 
mind,  that  the  decision  is  erroneous.  Such  a  clear  convic- 
tion I  do  not  feeL  On  the  whole,  I  must  consider  Lord 
Langdcdes  authority,  as  outweighing  any  doubts  of  mine, 
and  deferring  to  it,  and  swayed  by  it,  though  not  fully 
satisfied,  that,  in  its  absence,  I  should  have  arrived  at  the 
same  conclusion,  I  dismiss  the  bill." 

These  observations  of  the  very  learned  judge  fully  esta-  Effect  and 
blish,  that,  in  his  opinion,  the  circumstance,  of  a  gift-over  decision  in 
on  a  dying  without  issue,  being  made  dependent  on  the  cockereiL 
event,  of  persons  in  esse  being  then  living,  is  sufficient  to 
justify  the  restrictive  construction.     His  honor's  doubt  ap- 
pears to  have  had  regard,  chiefly,  to  the  question,  whether, 
in  the  case  before  him,  the  terms  of  the  gift-over  required, 
not  only,  that  the  objects  of  it  should  be  existing  at  the  time 
of  the  death  of  the  survivor  of  the  first  takers,  but  that  that 
must  also  be  considered,  as  the  period  of  actual  division 
among  them, — as  providing,  in  fact,  "that  their  interests  were 
then  to  be  interests  in  possession,  or  never  to  arise."    In  order 
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to  justify  the  construction  in  question,  it  is,  obviously,  neces- 
sary, that  such  should  be  the  meaning  of  the  contingency 
affecting  the  objects  of  the  ulterior  limitation ;  for  if  it  be 
merely  intended,  that  the  time  of  the  death  of  the  first  taker 
shall  be  the  period,  at  which  the  'number  and  description  of 
the  object*  of  the  gift~over  shall  be  ascertained,  the  reference 
to  that  period  does  not,  necessarily,  nor  can,  properly,  give 
rise  to  the  restrictive  construction. 

It  appears,  from  the  remarks  of  the  Vice  Chancellor,  that 
the  case  of  Garratt  v.  Cockerell  is  pending  on  appeal  before 
Lord  Chancellor  Lgndhurst /  upon  whose  decision,  the  in- 
tegrity of  the  doctrine  under  consideration  may  be  said,  in 
some  measure,  to  depend. 

It  is  worthy  of  observation,  that  the  V.  C,  in  his  observa- 
tions upon  the  case  just  considered,  expressed  his  opinion,  that 
the  case  of  Campbell  v.  Harding,  noticed  presently,  would, 
if  the  words  in  the  ulterior  limitation  had  corresponded  with 
those  of  the  gift-over,  in  Garratt  v.  Cockerell,  have  been 
decided,  in  accordance  with  the  doctrine  of  restrictive  con- 
struction, grounded  on  the  words,  "  then  living,"  or  the  like. 
Words u  then        It  will  have  been  already  apparent,  from  the  passages 
havereferenoe   above  quoted  from  the  judgment  in  Garratt  v.  CockereU, 
tojdie^modof  ^^  j£  ^  limitation^ver  be  merely  made  to  such  members 
decease,  and      0f  a  dggg  gg  s}iaj[  be  living  at  the  time  of  the  failure  of  issue, 

not  to  event  of  . 

failure  of  woe,  whenever  it  may  happen,  there  is  no  ground  whatever,  for 
8*ner*^#         a  construction,  restricting  the  failure  to  the  ancestor's  death, 

so  far  as  it  may  depend  on  any  such  circumstance.  Thus, 
in  a  late  case,  (r)  a  testator  directed,  that  in  the  event  of  the 
death  of  his  daughter,  C.  M.,  without  lawful  issue,  certain 
property,  which  he  had  bequeathed  to  her,  should  be  equally 
divided  betwixt  his  nephews  and  nieces  that  should  be  living 


(r)  Campbell  v.  Harding,  2  Run.  358  ;    1   Eden,   119  ;   Dutouchu  v. 

&  My.  390.    S.  C.  tub  mom.  Candy  Walker,  2  Eden,  261.     Snivufrjudg- 

▼.  Campbell,  2  CL  &  Fin.  421  ;    8  ment  in    Murray  v.    Addembrooh,  4 

Bligh,  N.  S.,  469.    And  see  the  ear-  Ross.  407. 
Her  cates  of  Wright v.  Fearmm,  Ambl. 
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at  the  time.  It  was  held,  both  in  the  Court  of  Chancery, 
and  in  D.  P.,  that  the  gift-over  was  void  for  remoteness.  Lord 
Brougham,  C.,  made  the  following  pertinent  observations, 
in  reference  to  the  argument  which  had  been  urged, 
that  the  words  of  qualification,  in  the  ulterior  limitation, 
restrained  the  generality  of  the  expression,  "  decease  without 
lawful  issue,"  to  a  failure  of  issue  at  the  death  of  C.  H. : — 
*'  It  is  impossible,  according  to  any  fair  principle  of  con- 
struction, to  carry  the  case  further  upon  the  expression,  *  at 
the  time,9  than  upon  the  word,  '  then,'  used  as  an  adverb  of 
time.  The  question  then  resolves  itself  into  this,  ought 
that  expression  to  be  construed,  as  referring  to  the  time 
of  the  decease,  or  to  the  time  of  the  failure  of  issue  P  And 
that  again  brings  us  round  to  the  point,  from  which  the 
inquiry  originally  set  out,  that  is  to  say,  to  the  construction 
to  be  put  upon  the  clause  of  gift  itself.  Indeed,  it  is  only, 
by  a  petitio  principii,  or  something  very  like  it,  that  the 
least  shadow  of  argument  can  be  founded  on  the  expression, 
'  living  at  the  time,'  and  that  only,  by  importing  it  into  the 
clause,  from  a  subsequent  part  of  the  will."  And,  again, — 
"  The  time  indicated  may  be,  of  issue  living  at  the  death  of 
die  first  taker,  or  it  may  point  to  an  indefinite  failure  of  issue. 
If  the  limitation  can  be  made  out,  by  context,  to  mean,  at  the 
death,  you  do  not  want  the  words,  for  you  have  the  estate 
by  the  limitation.  If  the  other  construction  is  put  on  them, 
the  case  is  decided  against  the  limitation-over." 

8.  Whenever  a  term  or  other  chattel  is  bequeathed  to  8.  Bequest  of 
two  or  more  persons,  and,  in  the  event  of  the  death  of  ^f^r,  0f  a 
either  or  any  of  them,  to  the  survivors  or  survivor,  it  is  said,  ckwofp*1™™- 
that  the  failure  of  issue  referred  to  will  be  construed  to 
be,  a  failure  of  issue  living  at  the  death  of  the  parent ; 
&  personal  benefit  being  supposed  to  be  intended  for  the 
surviving  legatees,  which  is  inconsistent  with  the  idea  of  an 
indefinite  failure  of  issue. 

As  the  state  of  the  law  on  this  subject  cannot  be  con-  Cue  of  Hugh* 
sidered  perfectly  settled,  it  will  be  proper,  to  take  a  brief  V" 


z 
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review  of  the  authorities  bearing  upon  it  The  first  case  to 
be  noticed  is  that  of  Hughes  v.  Sayer,  (s)  where  J.  H.,  by 
his  will,  bequeathed  certain  shares  in  his  residuary  personal 
estate,  to  his  nephew  and  niece,  P.  H.  and  A.  EL,  and 
if  either  of  them  should  die  without  children,  then,  to  the 
survivor.  Upon  the  question,  whether  this  bequest-over  of 
a  personal  estate,  upon  the  legatees  dying  without  children, 
(which  was  treated  as  synonymous  with  issue,)  was  good,  or 
not ;  Sir  J.  Jekytt  was  of  opinion,  that  the  words,  dying 
without  children,  must  be  taken  to  mean,  children  living 
at  the  death  of  the  party :  that  they  could  not  be  taken 
in  the  other  sense,  that  is,  whenever  there  should  be  a 
failure  of  issue,  because  the  immediate  limitation-over  was, 
to  the  surviving  devisee,  and  it  was  not  probable,  that 
if  either  of  the  devisees  should  die  leaving  issue,  the 
survivors  should  live  so  long,  as  to  see  a  failure  of  issue, 
which,  in  notion  of  law,  was  such  a  limitation,  as  might 
endure  for  ever :  and  that  as,  therefore,  the  testator  must  be 
intended  to  mean,  a  dying  without  children  living  at  the 
death  of  the  parent,  the  devise-over  was  good. 
Owe  of  iVi-  The  next  case  is.  NichoUs  v.  Skinner,  (t)  (decided  in  the 

skinn^.  year  following  the  decision  in  the  case  last  stated,)  where 

J.  N.,  by  his  will,  devised  certain  real. estate,  and  also  some 
stock,  to  his  three  children,  to  be  divided  and  paid  at  their 
respective  ages  of  twenty-one,  or  days  of  marriage,  and 
if  any  of  them  should  die  before  that  age  or  day  of  marriage, 
or  if  any  of  them  should  die  without  issue,  then,  the  share  or 
shares  of  him  or  them  so  dying  to  go  to  the  survivors 
or  survivor,  and  to  their  heirs.  Upon  a  bill  filed  by  the 
eldest  son,  on  his  marriage  under  twenty-one,  for  an  account 
and  payment  of  his  share,  it  was  decreed,  that  the  rents  and 
income  of  the  property  should  be  invested,  until  the  son 
should  attain  twenty-one,  wJien  he  was  to  have  one-third 
of  the  stock,  and  the  produce  thereof.     Here,  we  perceive, 

^«)  1  P.  Wms.  534. 

(0  Pre.  Ch.  528  ;  better  reported  in  2  Mer.  136. 
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the  bequest-over  of  the  stock  was  treated  as  void,  upon  the 
ground  (as  must  be  presumed)  of  the  remoteness  of  the 
event ;  and  the  fact,  of  the  bequest  being  to  the  survivors, 
could  not,  therefore,  have  been  considered,  as  restricting  the 
prior  words,  referring  to  a  failure  of  issue,  to  mean,  a  dying 
without  issue  living  at  the  death  of  the  parent  And  the 
reason  must  be  supposed  to  be,  that  the  circumstance,  of  the 
bequest-over  being  to  the  survivors  and  their  heirs,  excluded 
the  notion  of  a  personalbenedt  being  intended  for  the  survi- 
vors, which  was  the  chief  ground  of  the  decision  in  Hughes 
v.  Sayer.  There  does  not  appear  to  have  been  any  direction 
respecting  the  real  estate,  in  Nicholls  v.  Skinner,  which,  it 
should  seem,  is  to  be  accounted  for,  by  the  fact,  that,  as  the 
son  took  an  estate-tail,  by  implication,  the  limitation  to  the 
survivors  would  be  good  as  a  remainder,  which  might  be  bar- 
red by  the  tenant  in  tail.  One  thing  seems  clear,  however : — 
that  Nicholls  v.  Skinner  did  not  (as  has  been  supposed,)  («) 
over-rule  Hughes  v.  Sayer,  by  reason  of  the  great  difference 
between  the  limitations  to  the  surviving  legatees,  in  the  two 
cases,  arising  out  of  the  circumstance,  of  the  bequest,  in  the 
former,  being  extended  to  the  representatives  of  the  sur- 
vivors. 

In  the  case  of  Atkinson  v.  Hutchinson,  (v)  a  term  was  be-  Caw of  Atk[** 
queathed  to  A.,  for  life,  and  after  his  decease,  to  such  chil-  ton. 
dren  as  the  testator  should  leave  at  the  time  of  his  decease ; 
and  in  the  event  of  the  death  of  any  or  either  of  the  child- 
ren without  leaving  issue,  to  the  survivors  of  them  ;  and  if  all 
such  children  should  die  without  leaving  any  issue,  then,  to 
B. :  and  it  was  held,  that  the  bequest  to  B.  was  good.  The 
decision  was  not  rested  upon  any  supposed  effect,  of  the 
bequest  to  the  survivors  of  the  children,  in  controlling  the 
failure  of  issue  expressed,  but  proceeded  upon  the  exploded 
distinction,  between  the  bequest  of  leaseholds,  by  words, 
which  would  give  an  express  estate -tail  in  freeholds,  and 

(«)  See  argument  in  Rantlagh  v.  (»)  3  P.  Wms.  258. 

Bantlagk,  2  My.  &  K.  445. 

z  2 
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by  words,  which  would  give  such  an  estate,  only  by  impli- 
cation. But  the  case  is  noticed  here,  for  the  purpose  of 
introducing  an  observation,  of  Mr.  Fearne%  (to)  that  the 
words,  referring  to  the  failure  of  issue  of  the  legatees,  were 
not  strictly  applicable  to  an  indefinite  failure  of  issue,  be- 
cause the  first  executory  limitation  was  to  the  survivors; 
upon  which  ground,  that  learned  writer  considers,  the  deci- 
sion, in  favor  of  the  ulterior  limitation  to  B.,  supportable, 
irrespectively  of  the  force  to  be  attributed  to  the  word, 
u  leaving." 
Case  of  Barlow  The  case,  next  to  be  noticed,  is  that  of  Barlow  v.  Salter,  (x) 
in  which,  a  testatrix  bequeathed  her  real  and  personal 
estate,  to  M.  V. ;  "in  case  she  died  without  issue,  all  to  be 
divided  between  the  testatrix's  four  nephews  and  nieces,  N., 
W.,  C,  and  E. ;  C.'s  part,  only  for  life,  and  her  part  to  be 
divided  between  the  survivors.19  The  principal  question  for 
decision  was,  how  far  the  bequest  to  C.  for  life  had  the 
effect,  of  restricting  the  failure  of  issue  referred  to,  so  as  to 
render  all  the  executory  bequests  valid.  But  the  connexion 
of  the  case  with  our  present  subject,  arises  out  of  the  follow- 
ing remarks  of  Sir  W.  Grant,  M.  R.,  made  in  the  course 
of  his  observations,  relative  to  the  position  of  the  three  per- 
sons, who  took  absolute  interests  under  the  Executory 
bequests,  transmissible  to  their  representatives : — "  Their 
right,  even  to  C.'s  fourth,  will  not  depend  on  their  being 
alive  at  her  death ;  for  the  word,  '  survivors,'  as  here  used, 
has  the  same  sense  as  the  word,  ' others';  as  has  been 
frequently  decided."  This  remark  seems  to  deny  to  a  be* 
quest  to  survivors  of  several  legatees,  a  controlling  force,  in 
regard  to  previous  words,  referring  to  a  failure  of  issue  of 
some  of  them ;  inasmuch  as,  by  holding,  that  the  title  of 
the  executory  legatees  does  not  depend  on  their  surviving 
the  failure  of  issue  intended,  the  sole  ground  for  attributing 
to  them,  such  a  restrictive  operation,  is  taken  away. 

(w)  C.  B.  480.  (x)  17  Ves.  479. 
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Next  in  order,  is  the  case  of  Massey  v.  Hudson,  (y)  in  Cue  of  Mas*? 
which,  there  was  a  charge  of  two  several  legacies  of  300/.  v*  Hudm' 
each,  upon  real  estate,  in  favor  of  A.  and  6. ;  and  in  case 
A,  or  B.,  should  die  without  issue,  then,  the  whole  of  the 
said  two  legacies  to  go  to  the  survivor  of  them,  his  executor*, 
administrators,  or  assigns :  one  of  the  legatees  dying  with- 
out issue  in  the  testator's  lifetime;  it  was  held,  that  the 
legacy  lapsed.     This  case,  it  will  be  perceived,  resembles 
Nicholls  v.  Skinner,  in  that,  the  words  of  representation, 
superadded  to  the  limitation  to  the  survivors,  excluded  all 
idea  of  any  personal  benefit  being  intended  them;  and 
upon  that  ground  the  decision  was  rested.   While,  however, 
the  particular  circumstances  of  the  case  did  not  admit  of  the 
words,  "  die  without  issue,*  receiving  a  restricted  interpre- 
tation, by  force  of  the  bequest-over,  Sir  W.  Grant  (in  sin- 
gular inconsistency  with  his  own  above-quoted  remark,  in 
the  case  of  Barlow  v.  Salter,)  thus  forcibly  observed  upon 
the  general  presumption,  arising  from  a  bequest  to  the 
survivors  of  legatees,  upon  failure  of  issue  of  any  of  them. 
"  Primd  facie,"  said  that  learned  judge,  "  a  bequest-over,  to 
the  survivor  of  two  persons,  after  the  death  of  one  without 
issue,  furnishes  the  presumption,  that  an  indefinite  failure 
of  issue  could  not  be  in  the  testator's  contemplation ;  for  it 
will  be  intended,  that  the  survivor  was  meant,  individually 
and  personally,  to  enjoy  the  legacy,  and  not  merely,  to  take 
a  vested  interest,  which  might  or  might  not  be  accompanied 
by  actual  possession.     For,  if  the  survivorship  be  necessary, 
only  to  vest  the  interest,  and  to  render  it  transmissible,  the 
objection  of  remoteness  is  not  at  all  obviated,  and  the  re- 
strictive presumption  does  not  arise.     Now,  the  addition  of 
the  words,  *  executors,  administrators,  or  assigns,'  excludes 
the  presumption,  that  it  was  a  mere  personal  benefit,  that 
was  intended  for  the  survivor.     For,  though  there  should  be 
no  such  failure  of  issue  as  would  enable  him  personally  to 
take,  yet  his  Representatives  would  be  entitled  to  claim,  in 

(y)  2  Mer.  130.   And  soe  Crowder      strictive  construction  adopted  had  no 
v.  Stone,  3  Ross.  217;  but  the  re-      reference  to  the  word,  «*  survivors." 


842  LIMITATIONS  OF   PER80NALTY  [CHAP.  XV. 

his  right,  whensoever  the  failure  should  happen.  It  is, 
therefore,  not  a  personal,  but  a  transmissible  interest,  and, 
consequently,  the  ground  fails,  on  which  alone,  the  words, 
*  dying  without  issue,'  could  have  received  a  restricted  in- 
terpretation." 
Ca*»  of  The  only  remaining  case  to  be  noticed,  is  that  of  Ranelagh 

fiqntkyh.  v.  Ranelagh,  (z)  where,  after  an  absolute  bequest  to  one  of  his 
daughters,  the  testator  bequeathed  four  several  legacies,  to 
two  others  of  his  daughters,  and  his  two  younger  sons,  for 
their  respective  natural  lives ;  legal  interest  at  five  pounds 
per  centum  to  be  paid  to  all  of  them,  on  their  legacies,  until 
the  testators  eldest  son  should  attain  twenty-one ;  and  in 
case  of  the  demise  of  any  of  the  legatees  without  legitimate 
issue,  then,  his  or  her  proportions  to  be  divided  equally 
amongst  the  survivor*  The  legatees  claimed  the  absolute 
interest  in  their  respective  legacies,  on  the  ground,  that 
the  gift-over,  in  case  of  the  demise  of  any  of  them  without 
issue,  was  to  be  referred  to  an  indefinite  failure  of  issue, 
and,  therefore,  operated  to  vest  the  absolute  interest  in  the 
first  takers.  Sir  John  Leach,  M.  R.,  said,  he  adopted 
the  language  of  Sir  W.  Grant,  in  Massey  v.  Hudson, 
and  took  the  rule  to  be,  that  if  separate  legacies  are 
given  to  two  or  more  persons,  with  a  limitation-over,  to  the 
survivor  or  survivors,  in  case  of  the  death  of  either  without 
issue,  the  presumption,  primd  facie,  was,  that  the  testator 
had  not  in  his  contemplation,  an  indefinite  failure  of  issue ; 
and  he  also  said,  that,  so  far  from  there  being  any  circum- 
stance, to  repel  this  presumption,  in  the  case  under  con- 
sideration, it  was  fortified  by  the  fact,  that  the  legacies  were, 
in  the  first  place,  given  for  life  only.  The  case  was  brought 
before  Lord  Brougham,  on  appeal,  who,  after  noticing 
three  circumstances,  tending  to  rebut  the  construction 
which  would  give  an  absolute  interest  to  the  legatees,  (viz., 
first,  th?  testator  having  expressly  given  an  absolute  interest 
to  one  legatee ;  secondly,  the  fixing  a  rate  of  interest  which 

(*)  2  My.  &  K.  441.     And  see      My.  408;  and  Lteming  v.  Sherratt, 
dicta  of  Lord  Brougham*  2  Russ.  &      1  Hare,  14. 
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the  legatees  were  to  have,  for  a  given  period ;  and,  thirdly, 
the  bequests  of  the  legacies  being  all  expressly  for  the  lives 
of  the  legatees,)  said,  that  they  greatly  favored  the  opinion, 
that  the  word,  "  survivors,"  was  used,  in  its  plain  and  obvious 
sense,  as  meaning,  such  of  the  four  individuals  named  as 
should  be  living,  when  any  of  them  should  happen  to  die ; 
and  that,  if  such  should  be  the  meaning  of  the  word,  then  it 
was  dear,  that  the  failure  of  issue  was  at  once  restricted,  to 
failure  of  issue  living  at  the  death  of  the  deceased  legatee. 
His  lordship  also  took  occasion  to  observe,  that  his  decision 
rested  upon  the  special  circumstances  noticed,  and  that, 
therefore,  it  was  not  a  decision  upon  the  general  principle, 
and  did  not,  indeed,  go  so  far  towards  it,  as  either  the 
doctrine  of  Sir  W.  Grant,  in  Massey  v.  Hudson,  or  the 
decision  of  Sir  /.  JekyU,  in  Hughes  v.  Sayer. 

It  is  difficult,  to  arrive  at  any  positive  conclusion,  from  the  General  result 
foregoing  authorities,  upon  the  question  under  consideration,  ^thoiSies  o 
On  the  one  hand,  the  decision  in  Hughes  v.  Sayer,  (unaf-  **"■  P°,nt* 
fected,  as  we  have  seen,  by  Nicholls  v.  Skinner,)  the  opinion 
of  Mr.  Fearne,  in  regard  to  the  case  of  Atkinson  v.  Hut- 
chinson, and  the  dicta  of  Sir  JV.  Grant,  in  the  case  of 
Massey  v.  Hudson,  and  of  Sir  John  Leach,  in  Ranelagh  v. 
Ranelagh,  strongly  support  the  doctrine,  that  a  gift  to  survi- 
vors of  several  persons,  upon  the  death  of  any  of  them  without 
issue,  restricts  the  failure  of  issue,  to  the  death  of  the  parent ; 
while,  at  the  same  time,  the  observation  of  Sir  W.  Grant, 
in  Barlow  v.  Salter,  (albeit  irreconcileable  with  his  subse- 
quent remarks,  in  Massey  v.  Hudson,)  and  the  guarded  and 
cautious  language  of  Lord  Brougham,  in  Ranelagh  v.  Rane- 
lagh, with  his  apparent  eagerness  to  rest  his  decision  of  the 
case,  upon  other  grounds  than  the  supposed  rule,  seem  to 
require  hesitation  in  the  adoption  of  the  doctrine  in  ques- 
tion, as  a  settled  rule  of  construction.  It  may  be  observed, 
however,  that  the  preponderance  of  authority  is  supported 
"by  the  principle  of  law,  which  seeks  to  establish  Executory  be- 
quests of  personal  estate,  depending  upon  a  failure  of  issue, 
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by  taking  advantage  of  any  circumstances,  connected  with 
the  limitations,  which  may  reasonably  be  understood  to  in- 
dicate, that  the  failure  intended  was,  a  dying  without  issue 
living  at  the  death. 
Words  of  Of  course,  it  is  perfectly  clear,  that  wherever  words  of 

representation  . 

superadded  to  representation  (such  as,  "  executors  and  administrators,")  are 
raatfre"^0™  superadded  to  the  limitation  to  the  survivors,  all  presumption, 
inference  in  0f  personal  or  individual  enjoyment  being  intended  for  them, 
restrictive  con-  is  excluded ;  and,  in  such  case,  therefore,  there  is  no  ground 

for  giving  the  words,  "  die  without  issue,"  &c.,  a  restricted 

interpretation. 
If  gift  to  but-         We  have  here  to  observe,  in  connexion  with  the  subject, 

Yi?ors  has  the  ... 

effect  of  of  the  force  to  be  attributed  to  a  limitation  to  the  survivors 

failure,  sunse-    of  several  legatees,  in  regard  to  words,  importing  a  failure  of 
<|uent  lunita-     mlB&ue  0f  one  or  more  of  them,  that  it  should  seem,  if,  by 
of  issue  of  all     virtue  of  such  a  limitation,  the  failure  of  issue  is  restricted 
class,  subject  to  to  the  death  of  the  parent,  so  as  to  enable  the  bequest  to 
same  construe  ^  gurviying  legatees  to  take  effect,  a  subsequent  bequest- 
over,  on  failure  of  issue  of  all  the  legatees,  by  the  same 
words  as  are  used  to  introduce  the  cro««-limitation,  will  be 
equally  good ;  as  it  is  but  reasonable,  to  give  the  same  words, 
the  same  construction,  in  an  ulterior  limitation,  as  they 
bear,  in  a  limitation  immediately  preceding,  applied  to  the 
same  subject  (a) 
9.  Cinjum-  9,  it  fo  we\\  established,  that  the  words,  «  at"  or  «  after 

stance  of 

ulterior  limita-  his  decease,"  introduced  in  a  limitation-over  of  personal 
introduced  by    estate,  to  take  effect  upon  the  death  and  default  of  issue  of 

hTdewait"'    a  Prior  kg*16*  k*™  the  effect>  of  re8trailling  the  failure  of 
&c*  issue,  to  the  time  of  the  death  of  the  legatee. 

Thus,  in  a  case  before  cited,  (6)  a  testator,  after  making 

his  wife  executrix,  bequeathed  to  her,  all  his  goods  and 

chattels,  provided,  that  if  she  should  die  without  issue  by 

the  testator,  then,  after  Iter  decease,  80i  should  remain  to 

(a)   Vide  tupra,  p.  242.     Radford  (b)  Pinbury  v.  Elkin,  1  P.  Wins, 

v.  Radford,  1  Keen,  486.     And  see      563.     Sed  vide,  observations  of  Lord 
F.  C.  R.  481.  HardwicU,  1  Ve*.  sr.  237,  238. 
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the  testators  brother :  and  it  was  held,  that  the  bequest-over 
was  good ;  the  words,  then  after  (i.  e.  immediately  after,  (c)) 
the  decease  of  the  testator's  wife,  being  repugnant,  if  the 
dying  without  issue  should  be  taken  in  the  sense,  whenever 
there  should  be  a  failure  of  issue. 

So,  also,  where  (d)  a  testator  bequeathed  a  leasehold 
estate,  to  his  wife,  M.  P.,  for  life,  and,  after  her  decease,  to 
his  son,  S.  P.,  and  the  heirs  of  his  body,  and  their  heirs 
and  assigns  for  ever ;  but  in  default  of  such  issue,  then,  after 
his  decease,  to  go  to  T.  W.,  his  heirs  and  assigns;  the 
question  was,  whether  the  Executory  bequest  to  T.  W.  was 
valid :  and  the  Court  of  B.  R.,  on  a  case  sent  from  Chancery, 
certified,  that  they  were  of  opinion,  that  the  entire  and 
absolute  interest  in  the  term  passed  to  T.  W.,  on  the  ground, 
that  the  words,  "  but  in  default  of  such  issue,  then,  after 
his  decease,  to  T.  W.,"  showed,  that  the  testator's  intention 
was,  that,  if  S.  P.  did  not  leave  any  issue  at  his  death,  the 
subsequent  limitation  should  take  effect 

Yet  again,  where  (e)  a  testator  bequeathed  leasehold  pro- 
perty, to  his  daughter  and  her  children,  and  in  default  of 
such  issue,  and  in  case  of  her  death,  to  A.  and  B. ;  upon  the 
question,  whether  the  limitation-over  was  too  remote,  Sir 
Thomas  Plumer,  M.  R.,  held,  that  the  words,  "in  default  of 
such  issue,"  must  be  taken  in  connexion  with  those  that 
follow ;  viz.,  "  in  case  of  her  death ;"  in  which  case,  they 
referred  to  the  same  period,  and  meant,  a  failure  of  issue 
at  her  death,  whereupon  the  limitation-over  was  to  take 
effect 

And,  once  more,  where  (/)  a  testator  by  his  will  be- 
queathed one-fourth  part  of  his  personal  estate,  to  his  son, 


(c)  Sed  vide,  as  to  this,  observations  And  see  also  the  cases  of  Paint  ▼. 
of  Sir  W.  Grant,  in  Damn  v.  Penny,  Stratum,  cited  2  Atk.  647,  and  re- 
19  Vcs.  648.  ported,  3  Bro.  Pari  Ca.  257;  and 

(d)  WiUdnto*  ▼.   South,  7  T.  R.  Trotter  v.  Oswald,  1  Cox,  317. 

555.  (/)  Backttraw  v.   Vile,  1  Sim.  & 

(«)    Gawler  r.    Cadby,  Jac.  346.  Stu.  604. 
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But,  "after 
him,'*  not 
attended  by 
any  restrictive 
force. 


10.  Circum- 
itance  of 
limitation  on 
failure  of  issue 
being  preceded 
by  power  of 
appointment 
among  issue, 
given  to  first 
taker. 


and,  by  a  codicil,  declared,  that  that  share  should  be  only  for 
the  natural  life  of  the  son  and  his  wife,  provided  they  had  no 
issue,  and,  at  their  death,  should  fell  into  the  residue ;  it 
was  held,  by  Sir  /•  Leach,  V.  C,  that  the  failure  of  issue 
was  restricted  to  the  decease  of  the  survivor  of  the  son  and 
his  wife,  by  force  of  the  words,  by  which  the  ulterior  dispo- 
sition was  introduced* 

But  the  words,  "  after  him,"  will  not  have  the  same  effect, 
of  confining  previous  general  words,  referring  to  a  failure  of 
issue,  as  the  expression,  "  after  his  decease."  Thus,  upon(^) 
a  bequest  of  real  and  personal  estate,  to  R.  D.,  and  his  male 
issue,  and  for  want  of  such  issue,  after  him,  to  W.  D.,  and 
his  male  issue,  and  so>  in  like  manner,  to  others ;  die  ques- 
tion was,  whether  the  above  words  gave  the  absolute  inter- 
est in  the  personalty,  to  R.  D.,  or  a  life  interest  only,  with 
an  Executory  bequest  to  W.  D.,  in  the  event  of  R.  D.'s 
death,  without  leaving  male  issue ;  and  Sir  W.  Grant,  after 
referring  to  Pihbury  v.  Elkin,  said,  that  there  was  no  deter- 
minate period  assigned,  viz.,  the  death  of  the  first  taker,  as 
in  that  case ;  and  that  there  were  no  circumstances  arising 
upon  fair  demonstration,  by  which  alone  the  general  sense 
of  the  words,  "  for  want  of  issue,"  could  be  varied.  (A) 

10.  It  occurs,  in  the  next  place,  to  notice  another  cir- 
cumstance, which  has  been  considered  sufficient,  to  give  a 
restricted  construction  to  words,  importing  a  failure  of 
issue,  although,  perhaps,  in  some  respects,  its  consideration 
belongs,  more  properly,  to  the  division  of  our  subject, 
appropriated  to  the  construction,  making  the  contingency 
of  a  failure  of  issue,  referential  to  children  or  issue  taking 
under  a  preceding  gift.  The  restrictive  circumstance  in 
question  is  that,  of  a  power  of  appointment  or  selection, 
among  the  issue  of  the  first  taker,  being  vested  in  him ;  in 
virtue  of  which,  there  is  an  implied  gift  to  the  issue  living 
at  his  decease,  (i) 


(jf)  Bonn  v.  Penny,  1  Mer.  20. 
(A)  Per  Lord    Thurlow,  in  Biggr 


v.  Bensley,  1  Bro.  C.  C.  190. 
(•)    2    Jarro.    Pow.    Dev.    590. 
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This  doctrine  proceeds  on  a  rule  of  law,  that  where  a  Grounds  of 
power  is  given  in  terms,  which  show,  that  the  title  of  the  construction 
objects  of  it  to  the  property  is  not  intended,  to  be  depend-  I^J^^ 
ent  on  the  exercise  of  the  discretion  with  which  the  first 
taker  is  invested,  but  that  he  is  merely  to  have  a  power  of 
apportioning  the  shares  or  interests  of  the  objects,  they  will 
take,  in  the  event  of  and  notwithstanding  default  in  execu- 
tion of  the  power  by  the  donee  of  it  (A) 

In  the  case  supposed,  therefore,  of  a  right  of  selection 
among  the  issue  of  the  first  taker,  the  word,  "  issue,"  does 
not  receive  its  primary  indefinite  signification,  but  is  con- 
strued to  mean,  issue  living  at  the  first  taker's  death,  being 
the  period,  when  an  actual  division  of  the  property  must 
take  place,  either  according  to  the  appointment  of  the  first 
taker,  or  in  the  proportions,  in  which  the  issue  are.naturally 
entitled,  in  default  of  any  explicit  direction  or  gift. 

The  word,  "  issue,"  being  thus  confined  to  the  significa- 
tion of  issue  living  at  the  death  of  the  ancestor,  the  restricted 
construction  of  the  words  introducing  the  gift-over  is  com- 
pleted, by  holding  them  to  refer  to  the  issue  entitled 
under  the  preceding  implied  gift;  the  result  of  which  con- 
struction is,  the  validity  of  the  ulterior  limitation,  as  not 
depending  on  too  remote  an  event 

It  will  be  observed,    this   doctrine   assumes,    that  the  Power  must 
power  and  the  implied  gift  are  co-extensive,  in  regard  to  ^bTconfi'Sed 
the  class  of  issue  comprehended  by  each ;  u  e.9  as  including  t0  is8U0  livi,nff 

a*  ancestor  s 

only  issue  living  at  the  first  taker's  death.  (/)    And  this,  decease. 
it  is  evident,  is  indispensable,  for,  as  the  implication  of  a 
gift  is  grounded  on  the  inference  derived  from  the  terms 
of  the  power,  if  that  power  embrace  issue,  not  to  be  neces- 
sarily ascertained  at  the  death  of  the  ancestor,  but  at  any 

PowtWs  note  to   F.  Ex.    Dev.  188.  But  see  one  of  the  authorities  for  the 

2  Hop.  Leg.  401.     Prior  on  *'  Issue/'  doctrine  in  question  cited  in  1  Sag. 

117,  131.  Pow   499,  as  showing,  that  aU  issue 

(k)  2  Sug.  Pow.  177,  184.  within  the  Hmits  of  remoteness  were 

(0  See  2  Jarm.  Pow.  Dev.  592.  embraced  by  the  power. 
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time  within  the  allowed  limits  of  remoteness,  all  ground 
for  restricting  the  implied  gift,  to  issue  living  at  the  an- 
cestor's decease,  is  taken  away,  and  all  reasonable  foundation 
for  the  gift  itself,  destroyed.    The  supposition,  that,  in  these 
cases,  the  power  extends  to  any  issue  coming  into  existence 
within  the  prescribed  period,  as  has  been  observed,  (m)  not 
only  imputes  to  the  judges,  who  decided  the  cases  that  are 
to  be  cited,  an  inaccuracy  of  statement  in  regard  to  the 
limits  of  the  Rule  against  Perpetuities,  which  allows  a  term 
of  twenty-one  years  in  addition  to  a  life,  but  is  entirely 
inconsistent  with  their  restriction  of  the  implied  gift,  and 
the  words  introducing  the  limitation-over,  to  issue  living 
at  the  death,  for  which  there  was  no  pretext,  unless  the 
power  was  so  confined,  and  their  effect,  if  not  restricted, 
must  inevitably  have  been,  to  make  the  first  taker  tenant 
in  tail,  or  to  give  him  the  absolute  interest,  which  is  the 
conclusion  against  which  all  the  judges'  reasoning  is  directed. 
But  it  is  unnecessary,  further  to  discuss  this  question. 
Suffice  it  to  affirm,  that  unless  the  word,  "  issue,"  be  under- 
stood to  be  confined  to  issue  living  at  the  death  of  the 
ancestor,   the  circumstance,   of  the   limitation-over  being 
preceded  by  a  power  of  appointment,  will  be  of  no  force 
to  support  such  limitation ;  but  that,  whenever  that  word  is 
so  restricted,  the  ulterior  gift  will  be  valid,  as  depending  on 
a  failure  of  issue  at  the  death  of  the  first  taker. 
Case  of  Target      It  remains,  to  state  the  authorities  for  this  doctrine.     The 
first  is  the  case  of  Target  v.  Gaunt,  (n)  where  a  testator 
bequeathed  a  term  of  years,  to  his  son,  A.,  for  life,  and  after 
his  decease,  to  such  of  A/s  issue  as  he  should  by  will 
appoint,  but  if  A.  died  without  issue,  then,  to  B. ;  and  A. 
died  without  leaving  issue:   it  was  determined,  that  the 
limitation  to  B,  was  good,  and,  as  it  seems,  upon  the 
ground,  that  the  power  of  appointment  allowed  to   A,, 
among  his  issue,  manifested  an  intention  in  the  testator, 

(m)  2  Jam.  Pow.  59*2.  Dot.  (»)  1  P.  Wins.  432. 


v.  Gaunt. 
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to  use  the  word,  "  issue,"  in  the  sense  of,  such  issue  as  A. 
should  or  might  appoint  the  term  to,  which  must  be  in- 
tended, issue  'living  at  his  death. 

So,  also,  in  the  case  of  Hockley  v.  Mawbey,  (o)  a  testator  Case  of  Hock- 
bequeathed  freehold  and  leasehold  estates,  to  his  wife,  for  **T*  **"****- 
life,  and  after  her  decease,  unto  his  son,  R.5  and  to  his  issue 
lawfully  begotten  or  to  be  begotten,  to  be  divided  amongst 
them  as  JR.  should  think  fit;  and  if  R.  should  happen  to  die 
without  issue  lawfully  begotten,  the  estates  were  to  be  sold, 
and  the  produce  divided  between  the  testator's  nephews 
and  nieces:  R.  died  without  issue.  It  was  held,  that  the 
limitation-over,  upon  the  son's  dying  without  issue,  was  not 
too  remote ;  and,  in  support  of  this  construction,  reliance 
was  placed  upon  the  power  of  division  given  to  the  son, 
which,  it  was  said,  would  be  exercised  and  carried  into 
effect  at  his  death,  and,  to  that  period,  therefore,  the  words, 
"  die  without  issue,"  must  be  referred* 

The  doctrine  under  consideration  has,  also,  received  the  Lord  Broug- 
assent  of  Lord  Brougham,  expressed  in  his  judgment  in  the  ^2^^11  m 
late  case  of  Campbell  v.  Harding  ;  (p)  although  his  lord-  Warding. 
ship  is  reported  to  have  rested  that  concurrence,  upon 
grounds,  by  no  means  so  intelligible  as  those,  which  have 
been  generally  supposed  to  form  the  basis  of  the  doctrine. 
The  Lord  Chancellor's  observations  are  thus  stated: — The 
circumstance,  of  a  limitation,  on  failure  of  issue,  being  pre- 
ceded by  a  power  of  appointment,  "  was  a  strong  indica- 
tion, that  the  legatee-over  was  to  be  a  person,  of  whom  the 
first  taker  is  cognizant,   some  person,   therefore,  in  esse 
during  his  lifetime,  and,  consequently,  limiting  the  gene- 
rality of  the  expression." 

In  addition  to  these  authorities,  is  to  be  mentioned,  the  Case  of 
very  recent  case  of  Leeming  v.  Sherratt, (q)  where  a  tes-  sherrau*' 
tator  bequeathed  to  six  of  his  children,  1000/.,  each,  to  be 

(©)  3  Bro.  C.  C.  82 ;  1  Vet.  Jr.  (j>)  2  Ross.  &  My.  390. 

143.     And  see  also  the  case  ofAttor-  (?)  2  Hare,  14.   And  see  Keating 

ney- General  ?.  Bayley,  2  Bro.  C.  C.  t.  Keating,  2  LL  &  Go.,  temp.  Plun- 

553.  kctt,  29).     Sed  vide,  Croty  ▼.  Crofy, 
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paid  on  their  respectively  attaining  twenty-one,  excepting 
to  snch  as  were  girls,  in  which  cases,  he  desired  one-half 
to  be  placed  out  at  interest,  the  interest  to  be  paid  to  them, 
and  the  principal  disposed  of,  in  such  manner  as  they  miff  hi 
direct,  to  their  issue;  but  in  case  they  should  die  without 
issue,  over.  One  of  the  questions,  in  a  suit  for  the  admi- 
nistration of  the  testator's  estate,  being,  as  to  the  meaning 
to  be  attached  to  the  expression,  "  in  case  they  die  without 
issue,"  it  was  held,  by  Sir  James  Wigram,  V.  C,  that  those 
words  must  be  construed,  with  reference  to  the  issue  before 
spoken  of,  as  if  the  words  were,  "  in  case  they  die  without 
such  issue ;"  and  that  the  issue  before  spoken  of  did  not 
mean  issue  indefinitely :  in  support  of  which  construction, 
his  honor  cited  the  above-mentioned  case  of  Target  v. 
GaunU 

Observation  on  It  is  observable,  that,  in  the  cases  which  have  been  ad- 
duced, the  intention  of  the  testator,  that  the  issue  referred 
to  should  take,  whether  any  appointment  were  made,  or  not, 
was  manifested  by  the  very  words  which  give  rise  to  our 
present  inquiries,  viz.,  "  in  default  of  issue  f  (r)  for,  where 
a  gift  is  intended  to  be  dependent,  simply  on  the  execution 
or  non-execution  of  an  appointment,  irrespective  of  the 
contingency,  of  the  existence  of  the  objects  of  it,  that  event 
is,  of  course,  contemplated,  in  terms,  by  the  words  intro- 
ducing the  limitation-over. 

Necessary,  that       But,  in  order  to  support  a  restricted  construction,  upon 

power  should  J.  .  i       .  .     . 

raise  an  im-  the  force  of  a  power  of  appointment  among  the  issue,  it  is 
issue  {jiin^at  absolutely  necessary,  that  the  power  should  be  such,  as  to 
d^th** *         "^  an  ^P^^  S*ft  to  the  issue,  in  whose  favor  it  may  be 

exercised,  in  default  of  any  execution  of  the  power.  If  the 
power  be  a  mere  authority,  the  exercise  of  which  rests  in 
the  discretion  of  the  donee,  it  is  obvious,  its  insertion  can 
effect  no  change  in  the  construction  of  the  words  intro- 
ducing the  ulterior  gift. 

Baity,  1  ;  which  case  seems  utterly      cited  in  the  text, 
irreooncileable  with    the  authorities  (r)  Soe  2  Sug.  Pow.  184. 
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Thus,  in  the  recent  case  of  Simmons  v.  Simmons,  (s)  Case  of  Sim- 
W.  S.,  by  his  will,  devised  his  real  and  personal  estates,  sSi»oii*,ex- 
to  his  brother,  G.  S.,  upon  trust  for  the  benefit  of  the  ^u#lifying 
testator's  daughter,  E.  S.,  for  life,  for  her  separate  use; 
at  her  decease,  she  might  be  at  liberty  to  will  t/ie  same 
to  her  issue,  as  she  might  think  Jit;  but  in  case  of 
her  dying  without  issue,  the  testator  devised  the  pro- 
perty, to  6.  S.  and  A.  S.,  for  their  lives;  and  if  G.  S. 
should  die  before  E.  S.,  to  the  children  of  G.  S.  Upon 
the  question,  what  interest  £.  S.  took  under  the  will,  it  was 
argued,  that  the  words,  "in  case  of  her  dying  without 
issue,"  meant,  in  case  of  her  leaving  no  issue  to  whom  she 
might  have  willed  the  property,  which,  with  other  circum- 
stances, showed,  that  the-  testator  looked  at  the  time  of  his 
daughter's  death,  as  the  period  of  the  number  and  des- 
cription of  the  parties  in  remainder  being  determined.  Sir 
Z.  ShadweUy  V.  C,  however,  held,  that  the  daughter  took  an 
estate-tail  in  the  realty,  and  an  absolute  interest  in  the 
personal  estate ;  thereby  showing,  that,  in  his  opinion,  an 
indefinite  failure  of  issue  of  the  daughter  was  intended,  (t) 

The  distinction  under  notice  may,  on  the  first  view,  Cue  of  Bruce 
seem  at  variance  with  the  decision  in  the  case  of  Bruce  v. 
Bainbridge,  (u)  decided  in  C.  B.,  in  the  year,  1820.  In 
that  case,  L.  8.  devised  several  estates,  to  his  nephews, 
G.  £.  B.,  L.  B.,  and  C.  B.,  respectively,  and,  after  some 
intermediate  dispositions,  proceeded  thus :~— "  And  further, 
it  is  my  will,  that  my  said  nephews  shall  not  be  entitled 


(0  8  Sim.  22. 

(t)  la  whatever  view,  the  decision 
in  this  case  is  regarded,  it  seems  dif- 
ficult, to  escape  the  conclusion,  that 
technical  legal  import  was  adhered  to, 
in  disparagement  of  unambiguously 
expressed  intention.  Besides  the  cir- 
cumstance mentioned  in  the  text,  the 
met  of  the  first  devise  being  expressly 
for  Kfe,  and  to  the  separate  use  of  the 
devisee,  of  the  first  devise-over  being 


of  Ufe-cttate*  only,  and  of  the  substi- 
tuted devise-over  being  to  take  effect, 
in  the  event  of  the  death  of  G.  8.,  prior 
to  the  decease  of  the  person,  the  failure 
of  whose  issue  was  referred  to,  each 
and  all,  pointed  to  a  restrictive  inter* 
pretation  of  the  words,  "dying  without 
issue,"  as  opposed  to  that  adopted  by 
the  Court. 
(t<)  2  Brod.  &  Bing.  123. 
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to  the  actual  seisin  or  possession  of  the  several  estates  herein 
devised  to  them,  until  they  shall  respectively  attain  their 
several  ages  of  twenty-one  years ;  and,  that  the  issues  and 
profits  thereof,  over  and  above  what  shall  be  thought  neces- 
sary for  their  respective  maintenance  and  education,  shall 
annually  accumulate  for  their  respective  uses,  so  soon  as 
they  shall  attain  the  several  ages  aforesaid ;  and,  if  one  or 
more  of  my  said  nephews  shall  happen  to  die  before  he  or 
they  shall  attain  his  or  their  age  v  or  ages  of  twenty-one 
years  as  aforesaid,  then,  and  in  that  case,  I  devise  the  estate 
and  estates  hereinbefore  devised  to  him  or  them  so  dying, 
to  my  nephew,  J.  B.,  and  his  issue  lawfully  begotten ;  and, 
if  the  said  J.  shall  happen  to  die  without  issue,  then,  I  de- 
vise the  estates,  which  he  shall  derive  or  be  entitled  to 
under  this  my  will,  to  his  next  brother,  G.  £.  8. ;  and,  for 
default  of  such  issue  in  the  said  (?.,  then,  the  estates  of  the 
said  J.  and  G.  to  go  to  and  vest  in  my  nephew,  L.,  and  his 
issue  as  aforesaid ;  and,  in  default  of  such  issue  in  the  said 
L.,  then,  the  estates  of  the  said  J.,  G.,  and  L.,  to  go  to  and 
vest  in  my  nephew,  C,  and  his  issue  as  aforesaid  f  with 
ulterior  limitations,  in  favor  of  another  nephew  and  niece 
of  the  testator,  and  their  issue ;  the  clause  of  gifts  conclud- 
ing thus : — "  It  being  the  intent  and  meaning  of  this  my 
willy  to  prevent  waste,  by  making  the  several  children  of 
my  brother,  G.,  deceased,  tenants  for  life  only."  The 
testator  then  declared  it  was  his  will,  that  such  of  his  said 
nephews  as  should  marry,  should  be  authorized  thereby  to 
make  reasonable  settlements,  upon  such  wives  as  they  and 
each  of  them  should  take,  and  to  dispose  of  their  respective 
estates,  to  and  among  the  issue  of  such  marriages,  in  such 
manner  as  they  should  think  proper  to  limit  and  appoint 
the  same.  On  a  case  from  Chancery,  as  to  the  interest 
taken  by  G.  E.  B.,  under  these  devises,  it  was  certified, 
by  the  Court  of  C.  B.,  that  he  took  an  estate  for  life  only. 
Observations  To  account  for  this  decision,  it  has  been  ingeniously 
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suggested  by  a  learned  writer,  (t?)  that  it  was  evident,  the  upon  Bruce  ▼. 
testator  considered,  he  had  given  some  estate  to  the  issue  of 
G.  E.  B.,  by  reason  of  the  expression,  "  for  default  of  such 
issue  in  the  said  G.,"  used  by  the  testator,  although  he  had, 
in  fact,  made  no  previous  gift  to,  nor  even  mentioned,  the 
issue  of  that  nephew ;  and  that,  to  render  this  language  con* 
sistent,  the  accidental  omission  of  some  'prior  limitation  to 
the  issue  of  G,  £.  B.  must  be  supposed ;  and  that  no  limi- 
tation could  be  more  naturally  supplied,  than  that  which 
was  afterwards,  in  effect,  contained  in  the  will,  viz.,  to  such  of 
his  issue  as  G.  should  appoint.    But  it  may  be  asked, — why 
this  tortuous  and  strained  interpretation  of  the  testator's 
language  ?  this  inverting  of  the  order  of  his  dispositions  ? 
Was  it  not  sufficient,  in  order  to  rebut  the  construction  of 
the  nephew  taking  an  estate-tail,  that  the  words,  "in  de- 
fault of  such  issue,"  in  the  gift-over,  were  absolutely  without 
meaning,  and  nugatory  ?  and  that  there  was,  in  fact,  no 
limitation-over  on  failure  of  issue  of  the  nephew,  neither 
previous  nor  subsequent  to  the   power  of  appointment 
among  the  issue  ?    How  could  the  full-meaning    word, 
"such,"  be  rejected,  without  violence  to  the  language  used 
by  the  testator  ?  and,  if  retained,  of  what  force  could  the 
gift-over  be,  in  regard  to  the  raising  an  estate-tail?  But, 
moreover,  the  whole  scheme  of  disposition   in  the  will, 
afforded  no  analogy,  upon  which  to  rest  an  interpolated 
gift,  such  as  that  suggested*     As  regards  all  the  other 
nephews,   the  limitations  were,  to  them  and  their  issue, 
without  any  mention  of  a  power  of  appointment,  or  other 
collateral  circumstance  or  contingency.     It  is  evident,  a 
similar  gift  was  intended,  in  the  case  of  the  nephew,  G,  E. 
B.,  but  was  inadvertently  omitted ;  and,  being  omitted,  the 
limitation -over,    otherwise    suitable,  became  irremediably 
senseless.    It  was  certain,  that,  as  the  will  stood,  no  estate- 
tail  could  be  raised  in  G.  E.  B. ;  and  resort  to  adverse  ar- 

(t>)  Prior  on  "  Issue,"  125. 
A  A 
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goment,  founded  on  the  power  of  appointment  among  the 
issue,  was,  therefore,  unnecessary,  even  were  any  such  argu- 
ment sustainable.  But  none  such  could  have  been  sustained, 
for  the  power  was,  clearly,  nothing  more  than  an  authority, 
and  raised  no  gift  by  implication  to  the  issue,  as  purchasers. 
Independently  of  that,  however,  any  argument  from  the 
power,  would  have  been  objectionable,  seeing  that,  as  re- 
gards the  interests  of  the  other  devisees,  it  operated  nothing, 
there  being  express  limitations  to  their  respective  issue; 
which  (as  will  be  presently  shown,)  negatives  any  controlling 
influence  belonging  to  the  power ;  and  it  would  have  been 
a  strange  decision,  that  should  make  that  power  serve  to 
introduce  an  isolated  construction,  in  reference  to  one  of 
several  gifts,  contemplated  by  it  as  a  single  class  or  con- 
tinuous series,  and  that,  too,  from  a  circumstance  arising  in 
the  mere  neglect  of  the  transcriber. 

The  case  of  Bruce  v.  Bainbridge,  therefore,  is  not  irre- 
eoncileable  with  that  of  Simmons  v.  Simmons,  and  does  not 
affect  the  rule,  that,  to  support  the  restricted  construction  of 
a  failure  of  issue,  founded  on  the  circumstance,  of  the  an- 
cestor having  a  power  of  appointment  among  the  issue,  the 
case  must  be  one,  in  which  the  issue  living  at  his  decease 
would  be  entitled  under  an  implied  gift,  in  default  of  ap- 
pointment :  and  that,  because  the  case,  in  reality,  forms  no 
authority  far  the  doctrine  we  have  been  considering. 
Doctrine  seem-      It  may  be  observed,  that  there  seems  no  ground,  for  con- 
)£££  J£p  *       fining  the  application  of  this  doctrine,  to  limitations  of  per- 
limitations  of     sonalty,  although,  in  the  instances  furnished  by  the  authori- 
as  of  person-      ties,  with  the  exception  of  Hockley  v.  Matvbey,  the  subject- 

altv 

matter  has   been  personal  estate,  and  notwithstanding  a 

different  view  seems  to  have  been  sometimes  entertained,  (v) 

Rule  does  not        It  must  be  noted,  that  the  restrictive  construction,  groun- 

apply  to  cases  . 

oi  express         ded  on  the  circumstance  of  a  power  of  appointment  among 
^imitations  to     ^  -lQBUe^  j^  no  application  whatever  to  the  case,  of  an  ex- 

(v)  See  2  Jann.  Pow.  De?.  590. 
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press  limitation  to  issue  of  a  prior  tenant  for  life,  which 
happens  to  be  preceded  by  a  power  of  appointment  in  favor 
of  children  or  issue,  for  then,  according  to  the  only  rational 
construction,  the  first  taker  has  an  estate-tail,  or,  in  the  case 
of  personalty,  the  absolute  interest,  in  the  same  manner, 
as  if  no  such  power  had  been  inserted,  (to) 

11.  A  circumstance,  to  which,  as  we  have  before  seen,  u.  Cnrcum 

•  11  ii*«  *  •         stance  of  in* 

importance  has  been  attached,  in  putting  an  interpretation  tention  to 
upon  words  importing  a  failure  of  issue,  is  that,  of  the  gift  ££j^[^tfc 
to  the  parent  or  other  ancestor  being  expressly  for  life.  interest 

Thus,  in  the  case  of  Smith  v.  Clever,  (a?)  A.,  after  giving  Case  of 
several  legacies,  devised,  that  the  rest  and  residue  of  her  clever, 
estate  unbequeathed,  should  be  put  forth  to  interest,  by  her 
executors,  and  that  one-half  should  be  paid  to  the  testatrix's 
sister,  8.,  during  her  life,  and  the  other  half  of  the  interest, 
unto  her  daughter,  C,  and  she  to  have  one-half  of  the  tes- 
tatrix's household  goods,  and  after  her  mother's  decease,  to 
have  all  the  interest  during  her  life ;  and  the  testatrix's  will 
was,  that  if  the  said  B.  should  die  without  issue  of  her  body, 
the  principal  of  the  residue  should  be  divided  equally 
between  D.  and  E.,  and  such  children  as  were  or  should  be 
born  of  their  bodies,  then  living.     The  question  was,  as  to 
the  validity  of  the  bequest  to  D.  and  E. ;  and  it  was  deter- 
mined, that  that  limitation  was  good,  upon  the  ground  of 
the  distinction  between  the  bequest  of  the  interest  of  money, 
and  the  bequest  of  the  money  itself,  the  former  furnishing 
evidence  of  the  testator's  intention,  to  use  the  words,  "  dying 
without  issue,"  in  a  sense,  which  would  not  carry  the  whole 
interest  to  the  legatee  for  life.     It  has,  indeed,  been  de-  Oboerations 
cided,  (y)  that,  in  the  case  of  a  bequest  of  the  interest  of  a  cuver. 

(w)  See  Scale  v.  Barter,  2  Bos.  &  (y)  Butterfieldr.ButterJiela\\Vee. 

Pull.  485;  Jeuon  r.  Wright,  2  Bligb,  sr.  133,  154.    TothMi.Pitt>  1  BluU. 

1  ;  Doed.Cok  v.  Goldsmith,  2  Marsh,  468 ;  S.  C.  sub  turn.  Earl  of  Chat- 

517  ;  7  Taunt.  209  ;   Smith  v.  Death,  ham  v.  Daw  TothiU,  6  Bro.  Pari.  Ca. 

5  Madd.  371;  2  Jarm.  Pow.  Dev.  450.  Glover  v.  Strothoff,  2  Bro.  C.  C. 

593;  Hayes'  Enquiry,  &c,  42— 55;  33.      Attorney- General  ?.  Bright,  2 

Prior  on  "  Issue,"  119,  120.  Keen,  57. 

(x)  2  Ch.  Rep.  410;  2  Vera.  38. 
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personal  fund,  for  life,  and  of  the  principal,  after  the  decease 
of  the  legatee  for  life,  to  the  heirs  of  his  body,  the  circum- 
stance, of  the  prior  bequest  being  confined  to  the  life  of  the 
legatee,  does  not  prevent  the  whole  fund  vesting  absolutely 
in  him,  under  the  bequest  to  his  issue,  conjoined  with  that 
to  himself:  and  it  has,  in  consequence,  been  sometimes  (3) 
supposed,  that  the  rule  laid  down  in  Smith  v.  Clever,  does 
not  now  obtain.  But  it  is  conceived,  the  two  cases  are  per- 
fectly distinct: — in  that  of  a  bequest,  expressly  for  life,  and, 
afterwards,  to  the  issue  of  the  legatee,  the  mere  circumstance, 
of  the  prior  bequest  being  of  a  life  interest  only,  cannot 
properly  have  the  effect  of  preventing  the  whole  fund 
vesting  in  the  first  taker,  any  more  than,  the  feet,  of  a 
devise  of  real  estate  being  expressly  for  life,  prevents  a  fee- 
tail  passing  to  the  devisee,  under  a  subsequent  devise  to  the 
heirs  of  his  body,  by  virtue  of  the  Rule  in  Shelley**  case; 
by  analogy  to  which  rule,  the  absolute  interest,  in  the  case 
supposed,  is  held  to  vest  in  the  legatee  for  life :  but,  in  the 
case  of  a  bequest  for  life,  and,  in  default  of  issue  of  the 
legatee,  over,  any  enlargement  of  his  interest  must  take 
effect  entirely  by  implication,  founded  on  a  construction, 
put  upon  the  words,  referring  to  the  failure  of  his  issue ; 
and  such  implication  may  well  be  repelled,  by  the  manifest- 
ation of  a  contrary  intention,  afforded,  in  some  degree,  by 
the  circumstance,  of  the  prior  bequest  being  expressly  con- 
fined to  the  life  of  the  legatee,  (a) 
Cue  of  Ra*e-  In  addition  to  the  case  of  Smith  v.  Clever,  in  support  of 
jSimdagk.  ^e  presumption  we  are  considering,  it  will  be  remembered, 
that  in  the  before-cited  case  of  Ranelagh  v.  Ranelagh,  (b) 
Lord  Chancellor  Brougham  laid  great  stress  upon  the  fact, 
of  the  first  bequests  being  of  life-interests  only,  as  an  argu- 
ment against  the  construction  contended  for  in  that  case, 
which  would  give  the  absolute  interest  in  the  legacy  to 
the  legatees  for  life. 

(*)  F.  C.  R.  475,  486.  pp.  270,  271. 

(a)  AndseethcobflerrationsofMr.  (b)  2  My.  &  K.  441. 

Powell,  in  hit  edition  of  F.  Ex.  Dev., 
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The  presumption,  in  favor  of  a  restricted  interpretation  Extent  of 
of  words,  referring  to  a  failure  of  issue,  arising  from  the  cir-  influence  of 
cumstance,  of  the  prior  bequest  being  confined  to  the  life  this  doctnne' 
of  the  ancestor,  is  based,  it  will  be  perceived,  solely  upon  a 
regard  to  the  consequences  of  a  contrary  construction,  which 
involves  a  practical  obliteration  of  a  portion  of  the  gift. 
But  this  presumption  will  not,  it  would  seem,  be  allowed, 
except  as  auxiliary  to  other  circumstances,  of  a  like  ten* 
dency ;  for  it  is  clear,  (as  has  been  formerly  remarked,)  that 
a  limitation  of  a  term  or  other  chattel,  to  a  person,  for  life, 
and  if  he  die  without  issue,  over,  simply  operates  to  vest  the 
absolute  interest  in  the  chattel,  in  the  prior  legatee. 

12.  In  addition  to  the  various  expressions  and  circum-  *2.  Cue  of 
stances,  the  influence  of  which,  upon  words  referring  to  a 
failure  of  issue,  has  hitherto  engaged  our  attention,  instances 
have,  from  time  to  time,  occurred,  of  others,  of  a  peculiar 
character,  and  not  properly  belonging  to  any  of  the  classes 
before  enumerated,  one  of  which,  it  will  not  be  well,  to 
leave  wholly  unnoticed 

The  case  in  question,  is  that  of  Keily  v.  Fowler,  (c)  de- 
termined in  Dom.  Proa,  on  appeal  from  the  Court  of 
Chancery  in  Ireland*  W.  C.  bequeathed  to  his  daughter, 
all  his  worldly  substance,  lands,  stock,  corn,  debts,  and 
household  goods ;  provided  she  married  by  the  consent  of 
his  executors ;  and,  after  naming  A.  and  B.  his  executors, 
the  testator  appointed,  that  in  case  his  said  daughter  should 
marry  without  consent,  or  die  without  issue,  all  his  said  sub- 
stance, &&,  should  return  back  to  his  executors,  to  be  by 
them  distributed,  in  manner  following :  viz.,  to  his  nephew, 
J.  D.,  100/L,  to  H.  G.,  50t,  to  each  of  his  executors  afore- 
said, 501.,  to  his  daughter,  twenty  cows  and  a  horse  only, 
and  the  remainder  to  be  equally  divided  amongst  the 
children  of  the  testator's  sister,  F.  F.  And  upon  the  question, 
of  the  validity  of  the  limitation-over  after  the  death  of  the 

(c)  6  Bro.  Pari.  Ca,  309. 
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testator's  daughter  without  issue,  the  House  of  Lords  (affirm- 
ing the  decree  of  the  Court  below)  held,  that  the  bequest 
was  good,  as  being  to  take  effect,  on  the  death  of  the 
Nature  of  daughter  without  issue  then  faring.  This  decision  appears 
KeUyv.fowUr.  to  have  proceeded  on  the  ground,  that,  by  the  direction, 
that  the  property  should  return  to  the  executors,  to  be  dis- 
tributed by  them,  the  testator  placed  a  personal  trust  and 
oenfidence  in  the  executors,  and  showed,  that  he  considered 
the  events,  on  which  the  limitation-over  was  to  take  effect, 
to  be  such,  as,  if  they  happened  at  all,  would,  in  all  proba- 
bility, so  happen,  in  the  lifetime  of  his  executors,  or  one  of 
them ;  which  was  inconsistent  with  the  idea  of  an  indefinite 
feilure  of  issue,  (d)  In  the  arguments,  too,  great  stress  was 
laid  on  the  circumstance,  of  the  limitation-over  being  made 
to  the  executors  named  in  the  will,  and  of  a  personal  trust 
being  reposed  in  them,  in  support  of  a  construction,  restrict- 
ing the  failure  of  issue  to  the  time  of  the  first  legatee's 
death.  The  legacies  and  other  provisions,  contingent  on 
the  feilure  of  issue,  were,  also,  favorable  to  the  construction 
adopted. 

In  addition  to  the  proper  weight  of  this  case,  it  has  been 
adhered  to,  as  one  of  no  less  authority  at  the  present  day, 
by  eminent  judges.  For  example,  Lord  Brougham,  in  a 
recent  case,  (e)  thus  referred  to  this  decision,  and  the 
grounds  of  it :  — "  The  Court  laid  hold  of  the  circumstance 
of  it  being  a  personal  trust,  the  duties  imposed  on  the 
executors  strongly  implying  a  delectus  personarum:  the 
very  peculiar  form  of  the  direction,  that  the  property  should 
return  back  to  the  executors,  in  order  to  be  divided,  and 
the  nature  of  the  chattels  to  be  given  to  the  daughter,  viz., 
twenty  cows  and  one  horse,  in  the  event  of  the  limitation* 

(<Q  F.  C.  B.  483.     And  see  the  circumstances   attending  the  lfanha- 

ohserrations  of  Mr.  Justice  BuIUr,  in  tion-ever  formed  the  chief  ground  of 

Doe  v.  Lydey  1  T.  R.  537,  where  that  the  decision. 

learned  judge  refers  to  a  full  note  of  («)  Campbell  v.  Harding,  2  Rub*. 

the  judgment  in  Keily  v.  Fowler  t  from  &  My.  408,  409. 
vhich  it  appears,  that  the  peculiar 
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over  taking  effect,  (/)  were  also  material  features  in  the  case:" 
And,  again,  {g) — "  In  Keily  v.  Fowler,  the  subject  of  the 
gift  was  to  return  back  to  the  very  identical  persona  delectce, 
the  executors,  and  was  to  be  actually  provided,  in  terms 
clearly  contemplating  and  expressing  a  desire,  that  it  should 
revert  to  them  personally."  And,  so,  Sir  /.  L.  Knight  Bruce, 
V.  C,  in  a  still  later  case,  (A)  after  remarking,  that  the  case 
of  Keily  v.  Fowler,  was  decided  in  the  time  of  Lord  Chan- 
cellor Camden,  and,  it  was  to  be  supposed,  with  his  concur- 
rence, and,  certainly,  in  accordance  with  the  unanimous 
opinion  of  the  consulted  judges,  after  time  taken  to  consider, 
and  that  it  was,  in  all  respects,  of  the  very  highest  authority, 
thus  forcibly  showed  the  real  extent  and  meaning  of  the 
decision.  "  Considering  that,  in  that  case,"  said  his  honor, 
"  the  executors  had  no  discretion  to  exercise,  as  to  the  mode 
of  distributing  the  property ;  that  the  daughter  might  have 
died  leaving  issue,  which  might  afterwards  have  failed, 
living  the  original  executors ;  that,  on  the  other  hand,  the 
daughter  might  have  survived  the  executors,  and  might 
afterwards  have  died  without  leaving  issue,  in  which  event, 
the  children  of  the  sister  or  their  representatives  must, 
probably,  have  been  held  entitled  to  take,  whether  those 
children  did,  or  did  not,  survive  the  daughter,  it  may,  I 
think,  be  fairly  doubted,  whether  the  circumstances,  held  to 
be  sufficient  to  repel  the  presumption  of  the  unrestricted 
sense  of  the  words, '  die  without  issue,9  were  more  than  ex- 
ceedingly slight  circumstances."  And  the  learned  judge 
then  quoted  an  observation  of  Wilmot,  C.  J.,  on  delivering 


(/)  In  reference  to  this  argu- 
ment, it  has  been  aptly  observed, — 
"This  reason  is  not  so  clear;  the 
daughter  was  not  to  have  these,  only 
in  the  event  of  her  dying  without 
issue :  on  the  contrary,  it  seems  to 
have  been  the  testator's  intention,  to 
give  them  to  her,  upon  every  contin- 
gency ;  probably,  to  prevent  the  in- 
convenience of  such  property  being 


held  in  trust ;  and  it,  therefore,  comes 
to  the  same  thing,  as  if  he  had  spe- 
cifically bequeathed  them  to  his 
daughter,  and  excepted  them  out  of 
the  residuary  devise. "  Prior  on  '*  Is- 
sue," 86,  87.  See  also  2  Jarm.  Pow. 
Dev.  589. 

(g)  lb.  413. 

(A)  GarraU  v.  GocAerefi,  1  You.  & 
Coll.,  N.  C.  C,  605,  506. 


' 
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Ids  opinion  upon  the  case,  in  the  House  of  Lords,  to  show, 
that  the  case  stood  upon  the  evidence  of  the  testator's  inten- 
tion arising  out  of  the  will,  and  that  it  was  unnecessary  and 
useless,  to  resort  to  decided  cases,  which  did  not  perfectly 
coincide,  for  that  a  will  was  u  the  picture  of  a  man's  mind." 

The  case  of  Keily  v.  Fowler  must,  therefore,  be  treated, 
as  one,  decided  upon  the  strength  of  the  indicia  of  intention 
furnished  by  the  will,  which  were,  undeniably,  unfavorable 
to  the  supposition,  that  the  testator  had  in  his  contemplation, 
an  event  of  indefinite  expectancy.  Strictures  may  be  made 
upon  the  force  of  any  particular  circumstance  or  expression, 
and  their  individual  sufficiency  may  be  questioned ;  (t) 
but  if  an  intelligible  presumption  may  be  founded  on  the 
whole,  adverse  to  the  construction  of  a  general  failure,  there 
can  be  no  doubt,  that  effect  may  legally  be  given  to  that 
presumption. 

13.  But,  notwithstanding  the  inclination  of  the  Courts,  to 

pay  attention  to  circumstances,  favorable  to  the  construction 

of  a  restricted  failure  of  issue,  in  regard  to  limitations  of 

circumstance  in  personal  estate,  it  is  clear,  that  mere  presumption  of  inten- 

the  instrument,   \  ... 

of  no  force.  tion,  drawn  from  extrinsic  circumstances,  unless  some  ex* 
pression  of  the  intention,  or  some  circumstance,  from  which 
it  may  be  inferred,  be  found  in  the  instrument,  is  of  no 
value.  (J)  There  must  be  something  apparent  upon  the  face 
of  the  limitations  themselves,  evincing  an  intention,  not 
merely,  that  the  gift  in  question  should  take  effect,  but  that 
It  should  be  dependent,  on  the  event  of  a  dying  without 
issue,  not  indefinite  or  unrestricted. 

The  following  pointed  observations  of  Lord  Brougham 
manifest  the  unwillingness  of  the  judges,  to  expound  and 
decide  the  construction  of  instruments,  upon  circumstances 
wholly  independent  of  them.  "  I  will  not,"  said  his  lord* 
ship,  in  a  recent  case,  (&)  "  be  stopped  by  a  colon  or  a 

(0  Observations  of  Lord  Tkurhw,  ham,  in  2  Ross.  St  My.  414. 
in   Bigge  v.    Betuley,   I  Bro.   C.  C.  (A)  CampbeUv.  Harding,  2  Ross. 

190.     2  Jarm.  Pow.  Dev.  569.  &  My.  390. 

(J)  See  observations  of  Lord  Broug- 


13.  Extrinsic 
circumstances, 
without  con- 
curring ex- 
pression or 
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period :  if  the  next  succeeding  sentence  is  manifestly  a  sub- 
stantial part  of  the  bequest,  I  shall  treat  it  like  an  act  of 
Parliament,  which  has  no  stops,  and  read  it  as  a  part  of  the 
bequest ;  but  I  will  not  go  into  another  branch  of  the  will, 
for  the  purpose  of  showing  a  general  intention.  Of  what 
use  is  it,  to  look  at  intention,  in  these  cases?  Did  any  man 
ever  make  a  will,  in  which  he  wished,  that  an  Executory 
devise  should  fail  ?  The  very  making  of  the  will  shows  the 
contrary."  (J)  And  again,  (referring  to  the  particular  case 
then  under  consideration) — "  The  testator's  intention,  that 
the  ulterior  limitation  should  take  effect,  was  just  as  plain, 
as  if  he  had  used  the  words,  '  living  at  the  time  of  the  first 
taker's  death :'  but  a  limitation,  after  the  failure  of  issue 
generally  is  an  event  not  sanctioned  by  the  law :  it  would 
tend,  were  it  effectuated,  to  create  a  perpetuity ;  and,  for 
that  reason,  and  not  with  reference  to  intention,  it  is  not 
permitted." 

Accordingly,  in  the  case  of  Campbell  v.  Harding  ;  (m)  Instance  of 
where  the  first  legatee  was  a  natural  child  of  the  testator, 
and  there  was  a  limitation-over,  on  her  death  without  issue, 
and  it  was  argued,  that  the  testator  must  be  presumed  to 
have  intended,  a  failure  of  issue  at  her  death,  in  order  to 
provide  for  the,  otherwise  not  improbable,  contingency,  of 
the  legacy  falling  to  the  Crown,  by  the  legatee's  death  in- 
testate and  without  issue ;  it  was  decided,  that  no  inference, 
in  favor  of  the  restricted  construction,  was  derivable  from  the 
circumstance  in  question,  as  it  was,  simply  and  entirely,  ex- 


(/)  Perhaps,  Lord  Brougham  has 
here  expressed  himself  rather  too 
strongly,  against  looking  at  any  other 
part  of  the  instrument,  than  that, 
which  relates  to  the  gift,  the  con- 
struction of  which  is  in  question ;  for 
it  is  undeniable,  that  the  Courts  are  in 
the  constant  habit  of  discovering  in- 
ferences of  intention,  by  means  of 
comparison  and  contrast,  drawn  from 


different  parts  of  the  instrument,  al- 
though not  all  applicable  to  the  par- 
ticular subject-matter.  See,  as  ex- 
amples, the  judgments  in  DaiztH  v. 
Welchyl8\m.  319;  Ridgtway v.  ikfim- 
kettrick,  1  Dr.  &  War.  84 ;  and  Item- 
ing ?.  Skerratt,  1  Hare,  17.  See  also 
2  Jarm.  Wills.  366,  n. 
(m)  2  Russ.  &  My.  390. 
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14.  Adverb* 
•'  then  "  and 
«  when  " 
insufficient. 


Authorities 
showing  this. 


trinsic  to  the  will,  and  not  supported  by  any  expression 
contained  therein. 

14.  Again,  in  older  to  the  contingency  of  a  dying  with- 
out issue  being  restrained  to  mean,  a  failure  at  the  time  of 
the  death,  it  must  clearly  appear,  that  the  words,  to  which 
such  a  restrictive  force  is  attributed,  have  a  reference  to 
that  particular  period,  as  the  time,  when  the  ulterior  limita- 
tion is  intended  to  take  effect. 

Words,  therefore,  which  are  capable  of  being  referred  to 
the  general  event  of  a  failure  of  issue,  at  whatever  time  it 
may  happen,  rather  than,  to  that  of  its  happening,  at  the 
precise  period  of  the  death  of  the  first  taker,  are  of  too 
ambiguous  an  import,  to  satisfy  the  required  measure  of  sig- 
nificancy.  Such  are,  the  adverbs,  €t  then,"  and,  "  when," 
unaccompanied  by  any  expression,  pointing  to  the  death  of 
the  first  taker,  as  their  immediate  antecedent.  In  such 
cases,  as  has  been  well  said,  (n)  "  then,"  is  a  particle  of  in- 
ference, connecting  the  consequence  with  the  premises,  and 
meaning,  "  in  that  event,"  or,  "if  that  happens ;"  and  it  is, 
therefore,  a  word  of  reasoning,  rather  than,  of  time. 

Thus,  where  (o)  a  testator  devised  as  follows : — "  M.  D.,  I 
make  my  sole  heir  and  executrix,  and  if  she  die  without 
issue,  then,  to  go  to  L.  B." ;  Lord  Hardwicke  said,  that  the 
word,  "  then,"  though,  grammatically,  an  adverb  of  time,  in 
limitations  of  estates  and  framing  of  contingencies,  was  a 
word  of  reference,  and  related  to  the  determination  of  the 
first  limitation,  when  the  contingency  arises,  and  that,  in 
the  case  before  him,  it  did  not  ascertain  the  point  of  time, 
but  was  merely  relative  to  the  determination  of  the  limita- 
tion to  M.  D.,  and  the  contingencies  taking  place.  So,  also, 
in  another  case,  (p)  one  bequeathed  all  his  personal  estate, 
to  his  wife,  F.,  and  appointed  her  sole  executrix,  but  in  case 


(»)  JP*r  Lord  Brougham,  2  Buss. 
&  My.  408. 

(o)  Btauclerk  v.  Dormer,  2  Atk. 


308. 

(p)  Bigge  ▼.  Be*sl*y,  1  Bro.  C.  C. 
190. 
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of  the  death  of  F.  without  issue,  then,  he  gave  the  whole,  to 
the  eldest  son  of  his  brother,  B.     Lord  Thurloto  held,  that 
the  word,  "  then,"  in  limitations  of  estates,  was  merely  a 
word  of  relation,  and  not  an  adverb  of  time,  and  upon 
Lord  Hardwickes  authority,  he  said,  he  must  hold,  that 
that  word  did  not  make  any  difference.     And,  again,  in  a 
more  recent  case,  (q)  where  there  was  a  gift  in  the  fol- 
lowing  words :— "  In  case  of  her  death  without   lawful 
issue,  I  then  will  the  money  so  left  to  her,  to  be  equally 
divided  betwixt  my  nephews  and  nieces  who  may  be  living 
at  the  time  ;"  it  was  decided  by  Lord  Brougham,  C,  that, 
"  then,"  was  a  word  of  reference,  relating  to  the  deter- 
mination of  the  first  limitation,  whether  at  or  whensoever 
after  the  death,  the  issue  should  fail.     And,  moreover,  in 
a  still  later  case,  (r)  there  was  a  bequest  of  a  moiety  of  the 
testatrix's  residuary  estate,  to  her  natural  daughter,  E»  B.  O., 
for  life,  to  her  separate  use,  and  upon  her  decease,  to  her 
children  lawfully  begotten,  and  in  case  of  her  decease  with- 
out lawful  issue,  then,  to  J.  O.,  also  a  natural  child  of  the 
testatrix.     E.  B.  O.  had  only  one  child,  who  died  a  few 
hours  after  its  birth;  and  J.  O.  also  died  without  issue. 
After  the  decease  of  E.  B.  O.,  a  bill  was  filed,  by  persons 
who  had  taken  out  letters  of  administration  to  the  deceased 
child,  claiming  to  be  entitled  to  a  sum  of  stock,  part  of  the 
testatrix's  personal  estate.     The  fund  was  claimed  by  the 
Crown,  on  the  ground,  that  there  was  a  valid  executory 
gift  to  J.  O.,  in  case  of  the  decease  of  the  legatee  for  life 
without  leaving  issue  surviving  her,  to  the  benefit  of  which, 
the  Crown  was  entitled,  by  reason  of  the  death  of  J.  O. 
without  issue.     The  question,  therefore,  obviously,  was, 
whether  the  word,  "then,"  was  sufficient  to  restrict  the 
failure  of  issue,  to  the  time  of  the  death  of  the  first  legatee, 
as  it  was  only  upon  the  force  of  that  word,  that  such  a  con- 
struction could  rest     Sir  /•  L.  Knight  Bruce,  V.  C,  after 

(9)  CampbtU  ▼.  Harding,  2  Russ.  (r)  Pye  v.  Linmood,  reported  in  6 

&  My.  390.  Jut,  618. 
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« Immediately 
thereupon  ** 
■bo  of  no 
force. 


15.  "If  any" 
in  limitation 
to  issue, 
preceding 
gift-over,  not 
sufficient  to 
support 
rettrictive 
construction* 


Case  of  EUon 
v.  Eaton, 


quoting  and  commenting  upon,  at  length,  the  arguments  of 
Lord  Brougham,  in  the  last-cited  case,  decided,  that,  "then," 
did  not  mean  the  instant  of  death  of  the  parent,  but  death 
without  issue,  generally,  and  that,  therefore,  the  representa- 
tives of  the  deceased  child  were  entitled. 

Upon  the  like  ground,  there  can  be  little  doubt,  that  the 
words,  "  immediately  thereupon,"  or  the  like,  would  be  in- 
operative, to  give  rise  to  a  restricted  interpretation  of  the 
contingency  of  a  failure  of  issue. 

15.  And  so,  again,  words,  which,  though  apparently  con- 
fining the  failure  of  issue,  to  the  time  of  the  death  of  the 
first  taker,  do,  in  feet,  express  no  more,  than  is,  from  the 
nature  of  the  case,  implied,  will  have  no  restrictive  effect, 
in  accordance  with  the  rule,  expressio  eorum  qua  tacite  in- 
sunt  nihil  operator.  If,  therefore,  there  be  a  limitation  of 
personalty,  to  A.,  and  the  heirs  of  his  body,  if  any,  and  in 
default  of  such  issue,  over,  it  may,  perhaps,  at  first  sight, 
appear,  that  the  words,  "  if  any,"  must  be  construed,  if  there 
shall  be  any  issue  at  the  time  of  the  cesser  of  the  life-estate, 
and  that  the  further  limitation,  in  default  of  issue,  must  be 
confined  to  the  contingency  of  a  failure  of  issue,  at  that  par- 
ticular time.  But  the  following  observations  of  Sir  W.  Grant, 
M.  B.,  in  reference  to  a  bequest  of  the  kind  mentioned,  en- 
tirely dispose  of  any  such  argument  («): — "  Can  the  addition 
of  the  words,  'if  any,'  which  must  always  be  implied, 
whether  they  are  added  or  not,  change  the  sense  of, '  heirs 
of  the  body,'  and  make  those  words  mean,  such  heirs  of  his 
body  only  as  should  be  living  at  his  (the  first  taker's)  death? 
To  be  sure,  if  there  were  no  heirs  of  his  body,  none  could 
take :  but  a  limitation-over,  in  default  of  heirs  of  the  body, 
includes  both  the  case,  of  there  never  being  any  heir,  or,  of 
there  being  none  capable  of  taking,  by  surviving  the  parent, 
and  of  the  failure  of  such  heirs,  at  any  subsequent  time* 
Though  heirs  of  the  body,  if  any,  are  to  take,  which  is  the 


(«)  See  Elton  v.  Eomoh,  19  Yes.  78. 
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whole  import  of  the  clause,  how  does  it  follow-,  that  the  re* 
mainder-man-over  is  not  to  take,  whenever  the  heirs  shall  fail, 
at  whatever  period  that  may  happen?  Supposing,  personal 
property  were  capable  of  being  entailed,  I  see  nothing,  that 
would  shut  out  the  claim  of  the  remainder-man,  whenever 
a  failure  of  issue  should  have  taken  place.  It  would  be  no 
answer  to  him,  to  say,  the  heirs,  if  any,  were  to  take  before 
you*  That,  every  limitation  tp  heirs  of  the  body  implies : 
they  are  to  take  before  the  remainder-man :  but  is  he  not 
to  take  when  they  fail  ?"  And,  in  the  case,  upon  which  these 
observations  were  made,  accordingly,  the  learned  judge 
held,  that  the  absolute  interest  in  the  personal  property  be- 
queathed, vested  in  the  first  taker,  and  that  the  legatee- 
over,  who  claimed  on  his  death  without  issue,  had  no  title. 

We  have  thus  ascertained,  the  various  distinctions  that  General  ob- 
prevail,  in  regard  to  the  expressions  and  circumstances,  robje^ofthfc0 
which  are  of  weight,  to  give  a  restricted  interpretation  to  Subdhrudon. 
words,  importing,  in  the  first  instance,  an  indefinite  failure 
of  issue,  in  limitations  of  terms  and  other  personal  estate. 
One  general  observation,  to  be  made  with  respect  to  them, 
is,  that,  however  plain  the  expressions,  or  intelligible  the 
circumstances,  to  which  this  restrictive  force  is  attached, 
they  are  only  allowed  effect,  as  affording  evidence  of  the 
intention  of  the  author  of  the  gift ;  and  that  presumption 
may,  therefore,  be  always  rebutted,  by  any  thing  in  the 
language  of  the  limitations,  denoting,  that  the  words,  refer- 
ring to  a  failure  of  issue,  were  used  in  the  general  unconfined 
sense,  which  belongs  to  them,  according  to  their  proper 
legal  signification.  And,  of  course,  in  estimating,  in  any  given 
case,  the  relative  weight  of  legal  import,  and  of  ambiguously 
expressed  intention,  the  primary  interpretation  of  words  or 
expressions  must  be  considered  to  be,  that  which  is  sanc- 
tioned by  the  former,  to  be  repelled,  only  by  the  plain  ex- 
pression, or  necessary  implication,  of  a  contrary  intent,  in 
the  author  of  the  limitations :  in  other  words,  the  presump- 
tion must  be  treated,  as  on  the  side  of  law,  and  the  burthen 
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of  proof,  on  that  of  intent.  For  while,  upon  the  one  hand, 
the  construction  of  specific  words,  which  have  acquired  a 
fixed  legal  import,  (so  as  to  enable  the  learned  to  decide 
immediately,  how  far,  and,  in  what  manner,  property  may 
be  dealt  with  and  settled,)  must  not  be  broken  in  upon ;  so, 
on  the  other,  it  is  perfectly  allowable,  to  push  criticisms,  to 
the  utmost  extent,  upon  those  words,  where  the  liberality 
of  modern  times  has  struggled,  to  escape  from  the  trammels 
of  technical  conclusions,  which  obstruct  or  stand  in  the  way 
of  evident  intention,  by  admitting  minute,  yet  obvious  dis- 
tinctions, deduced  from  additional  language,  or  concomitant 
circumstances,  (t) 
At  to  ipplica*       It  remains,  to  observe,  that  all  the  authorities,  as  to  the 

Wlity  or  above         _.  r  „  .     ,  .  ,     . 

rulei  ^4  restrictive  force  of  particular  expressions  and  circumstances, 

N^utionTin     uP°n  ^c  contingency  of  a  dying  without  issue,  in  respect  to 
dee's-  limitations  of  personalty,  are  confined  to  instances  of  such 

limitations,  in  wills;  and,  as  was  remarked,  when  concluding 
a  similar  inquiry  as  to  limitations  of  real  estate,  («)  it  is 
impossible,  to  predicate,  with  any  degree  of  certainty,  to 
what  extent,  the  rules,  that  have  been  established,  in 
reference  to  testamentary  dispositions,  would  be  extended 
to  cases  arising  upon  instruments  inter  vivos. 


Subdivision  IL 


Of  the  exceptions  to  the  rule,  invalidating  limitations  qf 
personalty,  to  take  effect  on  an  indefinite  failure  of  issue. 

It  will  be  proper,  now  to  proceed  to  inquire,  in  what 
instances,  limitations  of  terms  or  other  chattels,  expressed 
to  take  effect  upon  a  general  failure  of  issue,  are  valid. 
No  exception,        In  the  first  place,  it  is  plain,  that  there  is  no  opening  for 

an  exception  to  the  general  rule,  analogous  to  that  founded 

(<)  PoweWs  note  to  F.  Ex.  Dev.  («)   Vide  supra,  pp.  251,  252. 

257. 
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on  the  devise  of  a  reversion  of  real  estate,  expectant  upon  analogous  to 
failure  of  the  issue  entitled  under  a  preceding  entail ;  (t?)  0f rererdonon 
and  that,  because  the  existence  of  an  interest  in  personal  e8tate-uit 
property,  contingent  upon  an  indefinite  failure  of  issue,  is 
impossible. 

For  a  similar  reason,  it  is  manifest,  that  the  exception,  in  the  And  none, 
case  of  realty,  of  possibilities,  depending  on  base-fees  arising  0f  interest 
by  matter  export  facto,  (w)  can  have  no  place,  in  regard  to  ^^SuctiMe 
limitations  of  personally  on  failure  of  issue.     That  doctrine  bate-fee. 
necessarily  prensupposes  the  existence  of  valid  estates,  pos- 
terior to  or  expectant  upon  a  preceding  estate-tail,  which, 
nor  analogous  interests,  cannot  co-exist  in  personalty. 

1.  The  exception  to  the  rule  in  question,  arising  in  the  1.  Exception, 
limited  extent  of  the  subject-matter,  which  has  been  for-  Item  deter-" 
merly  noticed,  (x)  in  reference  to  gifts  of  real  estate,  is  of  ™^We  m 
equal  applicability  to  limitations  on  a  failure  of  issue,  where 

the  subject-matter  is  a  term  of  years  determinable  on  lives, 
or  is,  otherwise,  such,  as  to  afford  a  guarantee  for  the  non- 
violation of  the  laws  against  remoteness.  But  it  will  be  well, 
to  delay  the  more  particular  consideration  of  this  subject, 
agreeably  to  the  course  adopted,  in  reference  to  the  same 
question,  as  connected  with  limitations  of  real  estate. 

2.  The  most  frequendy-occurring  instance,  of  a  valid  limi-  2.  Limitations 

..  1  a  *  /»  »i  *»  •  •     of  chattels  with 

tation  of  personal  property  after  a  general  failure  of  issue,  is  a  double  aspect 
that  which  is  technically  termed,  a  limitation  with  a  double 
aspect,  {y)  Thus,  let  it  be  supposed,  that  a  term  is  be- 
queathed, or  limited  by  deed,  to  A.,  for  life,  and,  after  his 
decease,  to  his  first  (unborn)  son,  and  the  heirs  of  his  body, 
with  a  limitation-over,  on  failure  of  such  issue,  to  B.  Here, 
it  is  plain,  that  the  limitation  to  B.  must  be  void,  if  the 
event,  on  which  it  depends,  be  regarded,  abstractedly; 
because  there  is  a  prior  limitation  to  the  son  of  A.,  and  his 
issue,  and  it  is  only  upon  his  death,  and  the  general  failure  of 

(t>)   Vide  supra,  p.  253.  My.  406. 

(10)  Vide  Mttpra,  p.  267.  (y)  8ee  2  Rop.  Leg.  395 ;  2  Jarm. 

(*)  Vide  Muproy  p.  267.    See  re-  Pow.  Dev.  640. 
marks  of  Lord  Brougham,  2  Russ.  & 


36fr  LIMITATIONS  OF  PERSONALTY.  [CHAP.  XV. 

his  issue,  that  the  subsequent  limitation  is  to  take  effect. 
But,  inasmuch  as  no  son  of  A.  may  ever  be  born,  and  the 
gift,  therefore,  to  that  son  may  never  vest,  the  law  regards 
all  the  limitations,  subsequent  to  that  in  favor  of  A.,  as  being 
in  suspense,  until  the  birth  of  a  son  to  him :  if  such  a  son 
be  born,  the  whole  interest  in  the  term  vests  absolutely  in 
him,  under  the  gift  to  him  and  the  heirs  of  his  body,  and 
the  subsequent  limitation  to  B.  instantly  becomes  void:  if, 
however,  A.  die  without  having  had  issue,  a  son,  and  so, 
the  limitation  to  that  son  fail  of  taking  effect,  the  ulterior 
gift  to  B.,  thereupon,  becomes  good  in  event,  and  the 
whole  term  vests  absolutely  in  him.  And,  moreover,  as  it 
must  be  decided  by  the  death  of  A.,  whether  he  has  any 
son,  or  not,  and  it  is,  upon  the  failure  of  such  issue  only, 
that  the  limitation  to  B.  can  vest,  all  tendency  to  a  perper 
tuity,  in  respect  of  it,  is  removed ;  for,  however  remote  it 
may  be,  as  a  contingent  limitation,  yet,  it  is  impossible,  that 
it  can  ever  vest,  at  any  later  period,  than  the  death  of  A 

And  this  reasoning  equally  applies  to  any  number  of  suc- 
cessive contingent  limitations :  until  the  first  executory  limi- 
tation of  the  whole  interest  vests,  any  of  the  succeeding 
limitations,  although,  apparently,  depending  upon  the  gene- 
ral failure  of  issue  of  the  person,  to  whom  the  first  limitation  is 
made,  may  eventually  be  good ;  each,  of  course,  taking  place* 

« 

according  to  its  order :  and,  if  the  executory  limitation,  which 
takes  place  upon  the  failure  of  the  first  gift,  carry  the  whole 
interest,  then,  all  the  subsequent  limitations  become  void ; 
if  it  do  not  include  the  entire  interest,  the  gifts  expectant 
upon  it  will  take  place,  in  due  course,  until  some  one, 
embracing  the  whole  interest,  happens  to  vest 
Exemplifies-  To  exemplify  this,  by  the  common  mode  of  limitations  in 

doctrine  marriage  settlements : — A  term  of  years  is  assigned  to  trus- 

tees, in  trust  for  the  husband  and  wife,  successively,  for 
their  respective  lives,  and,  after  the  decease  of  the  survivor, 
in  trust  for  the  first,  second,  and  every  other  son  of  the 
marriage,   successively,   and   the  heirs  of  their  respective 
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bodies ;  with  further  limitations,  in  case  of  there  being  no  \ 

sons  of  the  marriage ;  and  a  proviso  is  then  inserted*  that 

the  term  shall  not  vest  absolutely  in  any  son,  under  the 

limitation  to  him  and  the  heirs  of  his  body,  until  he  shall 

attain  the  age  of  twenty-one  years.     It  may  be  supposed, 

two  sons  are  born :  until  the  attainment,  by  the  eldest,  of 

his  age  of  twenty -one  years,  it  is  uncertain,  whether  he  will 

ever  acquire  a  vested  interest,  under  the  limitation  to  him. 

If  the  eldest  son  attain  his  age  of  twenty-one  years,  the 

whole  term  vests  absolutely,  by  virtue  of  the  limitation  to 

him  and  the  heirs  of  his  body,  and  the  gift  to  the  second 

son  immediately  becomes  void :  if  the  eldest  son  die  in  his 

minority,  the  limitations,  subsequent  to  that  in  favor  of  the 

deceased  son,  continue  in  suspense,  until  the  second  son 

attains  his  majority,  whereupon,  the  whole  interest  in  the 

term  vests  absolutely  in  him :  and  the  same  applies  to  each 

son  successively  becoming  an  eldest,  until  some  one  son 

attains  a  vested  interest 

In  fact,  as  it  has  been  well  said,  (*)  it  appears,  that  in  a  Reason  for 
settlement  of  chattels,  there  may  be  an  interest,  answering  denomination 
to  a  remainder,  expectant  upon  a  contingent,  but  not  upon  a  j^J)6  doc~ 
vested,  estate-tail.    And  this  mode  of  settlement  is  called  a 
limitation  with  a  double  aspect,  because  the  limitations,  sub- 
Sequent  to  the  first  which  carries  the  whole  interest,  do  not 
properly  take  effect  after  that  limitation,  but  as  alternatives 
substituted  in  its  place,  if  it  fails,  in  consequence  of  no  per- 
son acquiring  a  vested  interest  under  it 

As  this  doctrine  is  the  foundation  of,  and  is,  therefore,  Cue  of  Stan- 

in/  v    Leiah 

exemplified  in,  nearly  all  modern  settlements  of  terms  of 
years  and  other  chattels,  it  will  be  unnecessary,  to  illustrate 
or  confirm  it,  by  more  than  two  decided  cases.  In  one 
case,  (a)  a  testatrix  bequeathed  a  term  of  years,  in  trust 
(after  payment  of  debts,  &c,)  for  F.,  for  life,  and  after  his 
decease,  for  his  first  son,  and  the  heirs  male  of  his  body, 

(z)  Burt.  Elem.  Comp.  325. 

(a)  Stanky  v.  Leigh,  2  P.  Wins.  686.  J 
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and  in  default  of  such  issue,  for  the  second  and  other  sods 
of  F.,  severally  and  respectively,  in  order  and  course,  as 
they  should  be  in  seniority  of  age  and  priority  of  birth,  and 
the  several  heirs  male  of  the  respective  bodies  of  such 
son  and  sons,  and  in  default  of  such  issue,  for  the  use  of  the 
daughter  and  daughters  of  F.,  and,  if  more  than  one,  to  be 
divided  among  them,  share  and  share  alike,  at  their  ages  of 
twenty-one,  or  their  respective  days  of  marriage,  and  in 
default  of  daughters,  or  in  case  of  their  death  before  twenty- 
one,  or  marriage,  to  P.,  for  the  then  residue  of  the  term ;  and 
F.  died  without  having  had  any  issue.  Upon  the  question, 
whether  the  limitation  of  the  trust  of  the  term,  to  P.,  was  a 
good  or  a  void  limitation,  Sir  Joseph  JekyU,  M.  R.,  after 
elaborately  examining  the  several  authorities  upon  the  sub- 
ject, and  discussing  their  principles,  decided  in  favor  of  the 
validity  of  the  bequest  to  B.,  as  the  limitations  to  the  sons 
and  daughters  had  never  vested* 
Cue  of  Again,  in  a  more  modern  case,  (b)  a  testator,  having  be- 

AMnSreoke.  queathed  a  yearly  sum,  to  a  person,  for  life,  gave  the  an- 
nuity, upon  the  death  of  the  annuitant,  to  the  eldest  sur- 
viving son  of  A.,  and  failing  the  issue  male  of  A.,  to  the 
daughters  of  A.,  living  at  the  demise  of  such  male  issue ;  at 
the  death  of  the  annuitant,  A.  had  no  son  living,  but  had 
two  daughters:  and  it  was  held,  that  the  gift  to  the 
daughters  of  A.  was  not  too  remote,  and  that  they  were, 
therefore,  entitled  to  the  annuity.  Here,  we  perceive,  that 
the  ulterior  limitation  was  a  gift,  in  the  alternative  event  of 
no  person  becoming  entitled  under  the  prior  limitation, 
which,  if  it  had  taken  effect,  would  have  entirely  superseded 
the  former,  because  this  would,  in  that  case,  be  expectant 
upon  too  remote  an  event,  viz.,  the  general  failure  of  issue 
male  of  A. 
To  be  raUd,  It  must  be  observed,  in  conclusion  of  this  subject,  that,  in 

limitation  tak-         ,  ...  .  . 

ing  effect  under  order  to  a  limitation  of  a  chattel  taking  effect  as  a  substi- 

(&)   Murrayv.Addenbroote,  4  Run.  407. 
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tuted  gift,  under  the  rule  we  have  been  considering,  it  must  this  rale  must 
be  so  limited,  as  to  vest,  (if  at  all,)  within  the  period  pre-  vesTwithiii*0 
scribed  by  the  Rule  against  Perpetuities:  if  it  be  not  so  ^'tsofper- 
limited,  although  none  of  the  prior  interests  may  vest,  it  will, 
together  with  every  subsequent  limitation,  be  void,  in  the 
same  manner,  as  if  made  to  take  effect,  after  or  upon  the 
preceding  limitation,  determinable  upon  a  general  failure  of 
issue.     And,  of  course,  it  is  necessary,  that  the  preceding 
limitation,  on  failure  of  which,  a  subsequent  one  is  substi- 
tuted, should  not  be  too  remote  in  its  creation,  because,  as 
the  latter  is  to  take  effect,  at  the  time  limited  for  the  first,  (if 
at  all,)  and  not  before,  it  must  be  tainted  by  any  objection 
of  remoteness,  to  which  that  may  be  exposed. 

3.     Another  and  the  last  instance,  of  a  limitation  of  per-  3.  Bequest  on 
sonal  estate  upon  a  general  failure  of  issue  being  valid,  of  a  person, 
occurs,  where  there  is  a  bequest  to  a  person,  and  in  the  JJa\^Jonof 
event  of  his  death  without  issue,  over,  to  another,  and  the  without  issue, 

/.I  ,.         .  ,  .  .*».,..  +  *  in  testator's 

first  legatee  dies  without  issue,  in  the  lifetime  of  the  testator,  lifetime. 

Such,  at  least,  would  appear  to  be  the  doctrine  established 
by  a  recent  case,  (c)  in  which,  there  was  a  bequest  of  chattels, 
to  two  legatees,  share  and  share  alike,  and  upon  the  death 
of  either  of  them  without  lawful  issue,  her  share  to  go  to  the 
other;  and  it  was  held,  that  the  death  of  one  of  the  legatees 
without  issue,  in  the  testator's  lifetime,  entitled  the  surviving 
legatee  to  the  property  bequeathed,  under  the  gift-over. 
The  argument  for  the  surviving  legatee  was,  that  the  will, 
speaking  not  from  its  date,  but  from  the  death  of  the  testator, 
the  gift-over  would,  after  the  death  of  one  of  the  legatees 
without  issue,  take  effect;  and  that,  by  which  his  claim 
was  opposed,  was,  that  the  gift-over  was  void,  as  it  was  to 
take  effect,  upon  an  indefinite  failure  of  issue,  and  that,  if 
the  gift-over  were  void,  in  the  first  instance,  the  circum- 
stance, of  the  death  of  one  of  the  legatees,  in  the  testator's 
lifetime,   would  not  cure  its  original  invalidity.     As   the 


(c)  Mackinnon  v.  Peach,  2  Keen,  555. 
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Master  of  the  Rolls  could  not  have  decided  in  favor  of  the 
surviving  legatee,  upon  the  ground,  that  the  gift-over  to 
her  had  the  effect,  of  restricting  the  failure  of  issue  referred 
to,  to  the  death  of  the  legatee,  (the  word  used  in  the  gift- 
over  being,  merely,  "  other,")  it  must  be  supposed,  tha  the 
coincided  in  the  aigument,  by  which  the  claim  of  the  suc- 
cessful party  was  supported*  This  conjecture  is  offered, 
only  because  it  cannot  be  collected  from  his  lordship's 
judgment,  as  reported,  upon  what  precise  ground,  he  gave 
effect  to  a  limitation,  primd  facie,  and  according  to  ordinary 
rules,  too  remote. 
Sum  rale  It  may  be  observed,  in  reference  to  this  doctrine,  that,  as 

22^  it  depends  upon  the  operation  of  the  will  commencing  at  a 

f (Vk£ed  *26  period  posterior  to  the  happening  of  the  failure  of  issue,  viz.9 
at  the  death  of  the  testator,  it  would  seem  to  be  equally  ap- 
plicable to  devises  of  real  estate,  subsequent  to  the  year, 
1837,  which,  by  the  recent  statute,  1  Vict.,  c.  26,  are  assi- 
milated to  bequests  of  personalty,  in  respect  of  the  time 
of  their  taking  effect 

It  is,  further,  to  be  remarked,  that  this  doctrine  is  not 
open  to  the  objection  of  impugning  the  rule,  formerly  laid 
down,  that,  in  deciding  on  the  validity  of  testamentary 
limitations,  regard  cannot  be  had  to  subsequent  events ;  for 
that  rule  assumes,  that  the  gift,  whose  remoteness  is  in 
question,  becomes  capable  of  taking  effect,  so  far  as  the 
actual  existence  of  valid  objects  is  concerned,  and  declares 
the  gift  void,  simply  because  it  did  not,  in  its  inception, 
contemplate  such  objects  only  ;  whereas,  in  the  case  sup- 
posed, the  contingency,  which  would  render  the  limitation 
void,  as  of  too  remote  expectancy,  has  happened  previously 
to  the  period,  when  the  operation  of  the  instrument  com- 
mences,— is,  in  fact,  an  ascertained  event. 
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Subdivision  3. 

Limitations  of  personalty  on  a  dying  without  issue  occurring 
subsequently  to  gifts  to  children  or  other  issue. 

Following  the  order  observed  in  our  inquiries  respecting 
limitations  of  real  estate,  dependent  on  a  failure  of  issue,  (d) 
we  are  now  to  consider,  the  mode  and  effect  of  the  appli- 
cation of  the  referential  construction,  where  the  subject- 
matter  of  the  gifts  is  personalty. 

The  doctrine  in  question,  it  will  be  remembered,  (e)  has  Nature  and 
reference  to  those  cases,  where  the   gift-over,  though,  in  differential 
terms,  made  to  depend  upon  the  general  failure  of  issue  of  conBtructio,l« 
a  person,  is  construed,  as  intended  to  take  effect  upon  the 
failure  of  a  particular  description  of  descendants,  to  whom 
express  limitations  have  been  before  made,  and  who  must 
take  within  a  certain  allowable  period,  or  not  at  all.     Here, 
if  it  be  clearly  the  intention,  to  make  provision  only  for 
certain  members  of  a  class,  answering  a  particular  des- 
cription, the  generality  of  the  expression,  which  refers  to 
the  failure  of  the  whole  class,  is  confined  by  the  prior  pro- 
visions.    It,  for  example,  there  be  a  bequest,  to  A.,  for  life, 
and  after  his  decease,  to  all  his  children,  and  in  default  of 
issue  of  A.,  to  B. :  regarding  the  words  introducing  the 
limitation  to  BL,  abstractedly  from  the  prior  gift  to  A.'s 
children,  the  former  is,  clearly,  too  remote ;  but  connecting 
the  term,  "  issue,"  with  the  previous  limitation,  it  is  then 
restricted,  so  as  to  denote  the  issue  before  mentioned,  viz., 
children  of  A.     In  other  words,  the  generality  of  the  ex- 
pression, "  in  default  of  issue,"  is  restricted  to  mean,  a 
failure  of  the  class  of  issue  included  in  the  prior  gift,  by 
reading  the  limitation-over,  as  if  it  stood  thus, — "  in  default 
of  such  issue,"  or,  "  in  default  of  the  said  issue,"  &c. 

Thus,  where  (/)  a  testatrix,  by  her  will,  limited  certain  Case  of  Morse 

(d)   Vide  sujira,  p.  277.  (/)  Morse  v.  Marquis  of  Ormonde, 

(«)   Fide  supra,  p.  277,  tt  seq.  5  Madd.  99. 
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▼  Marqaw  of  estates,  to  her  daughter,  Lady  O.,  for  life,  remainder,  to  her 
firtt  and  other  sons,  successively  in  tail-male,  remainder,  to 
her  daughters,  as  tenants  in  common  in  tail-general,  and  if 
an  only  surviving  daughier,  to  her  in  tail-general,  and  in 
default  of  all  such  issue  of  Lady  O.,  to  trustees,  for  one 
thousand  years,  upon  trust,  to  raise  the  legacies  the  testatrix 
had  thereinafter  bequeathed,  or  should  bequeath  by  any  co- 
dicil or  codicils;  and  the  testatrix  afterwards  bequeathed 
certain  legacies,  from  and  immediately  after  the  decease  and 
failure  of  issue  of  her  daughter,  Lady  O. ;  Lady  O.  having 
died  without  issue,  the  question  was,  whether  the  legacies 
bequeathed,  as  above  mentioned,  were  valid,  or  too  remote 
and  void.  Sir  John  Leach,  V.  C,  said,  it  was  perfectly 
true,  that  there  was  no  estate  before  limited  to  the  issue 
female  of  sons  of  the  daughter,  and,  consequently,  no  estate, 
which  extended  to  all  possible  issue  of  the  daughter,  and 
that,  taking  the  expression  literally,  the  legacies  were  too 
remote :  that  the  literal  force  of  the  expressions  was  not  ac- 
cording to  the  real  intention  of  the  testatrix,  admitted  of  no 
doubt ;  and  the  question  was,  whether,  upon  the  whole  of 
the  will,  there  wassufficient  evidence  of  intention,  to  warrant 
the  Court  in  holding,  that,  when  the  testatrix  used  the 
expression,  'from  and  after  the  failure  of  issue  of  my 
said  daughter,'  she  must  have  meant,  '  issue  of  my  said 
daughter  as  aforesaid:9  and  that  the  testatrix,  having,  upon 
failure  of  particular  issue  of  her  daughter,  created  a  term, 
for  the  sole  purpose  of  paying  legacies,  and  having  used  ex- 
pressions, which  imported,  that  those  legacies  were  to  be 
paid  when  the  term  arose,  when  she  afterwards  spoke  of  the 
legacies,  which  were  to  be  paid  upon  failure  of  issue  of  her 
daughter,  must  be  understood,  as  speaking  of  those  legacies, 
for  which  she  had  before  provided,  and  which  were  to  be 
payable,  upon  failure  of  particular  issue  of  her  daughter ;  and 
the  two  clauses  were  to  be  rendered  consistent,  by  supply- 
ing the  sense  of  issue  aforesaid. 
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Again,  where  (g)  a  testator  bequeathed  the  residue  of  his  Caseof  zvfcfcy 
personal  estate,  to  trustees,  in  trust  for  his  daughter,  and  '  **' 
after  her  decease,  for  all  and  every  the  child  or  children  of 
his  daughter,  share  and  share  alike,  when  they  should  res- 
pectively attain  twenty-one ;  and  in  case  any  of  the  said 
children  should  die  under  twenty-one,  and  have  one  or  more 
child  or  children,  which  should  survive  the  testator's 
daughter,  and  live  to  attain  twenty-one,  such  child  or  child- 
ren to  be  entitled  to  his  or  their  parent's  share ;  provided, 
that,  in  case  any  child  or  children  of  his  daughter  should  die 
before  attaining  twenty-one,  the  share  or  shares  of  such 
child  or  children  to  go  to  the  survivor  or  survivors,  and  the 
issue  of  any  deceased  child  or  children,  who  should  marry 
and  die  under  twenty-one,  to  be  equally  divided  between 
them,  if  more  than  one  ;  the  issue  of  any  deceased  child  or 
children  to  stand  in  the  place  of  their  parents;  and  if  there 
should  be  no  child  of  the  testator's  daughter,  or,  there  being 
any  such,  none  of  them  should  live  to  attain  twenty-one, 
nor  leave  any  issue  who  should  live  to  attain  that  age,  then, 
over :  the  question  was,  whether  the  limitation-over,  in  the 
event  of  the  testator's  daughter  having  no  child,  who  should 
live  to  attain  the  age  of  twenty-one,  nor  leave  any  issue 
which  would  live  to  attain  that  age,  was,  or  was  not,  too 
remote.  Sir  John  Leach  said,  that  the  first  provision  in  the 
will,  in  favor  of  the  children  of  a  child  of  a  daughter,  who 
should  die  under  twenty-one,  was  confined  to  such  grand- 
children as  should  survive  the  daughter,  and,  if,  in  the  sub- 
sequent passages  of  the  will,  the  testator  was  to  be  under- 
stood to  speak  of  such  grandchildren  only,  the  limitation* 
over  was  plainly  not  too  remote :  that  it  was  reasonable  to 
intend,  that  the  testator  meant,  that  the  same  grandchildren 
who,  by  the  former  clause,  were  to  take  their  parent's 
original  share,  should  take  that  portion  of  the  share,  which 
accrued  by  the  death  of  another  child  of  the  daughter,  with-* 

(jf)  Trickeyy.  Triduy,  3  My.  &  K.  660. 
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out  leaving  issue,  and  which  their  deceased  parent,  if  living, 
would  have  taken  ;  viz.,  the  grandchildren  only  who  should 
survive  the  daughter :  and  that,  if  the  prior  gifts  were  only 
in  favor  of  the  grandchildren  who  should  survive  the 
daughter,  the  gift-over  must  be  intended  to  take  effect,  upon 
failure  of  the  former  gifts,  and  was,  consequently,  to  take 
effect,  upon  the  failure  of  grandchildren  who  should  survive 
the  daughter,  and  not  live  to  attain  twenty-one,  and  was, 
therefore,  plainly,  not  too  remote. 
Case  of  In  another  case,  (A)  there  was  a  bequest  of  a  residue, 

Gompertz.  upon  trust  for  the  testator's  grandson,  B.,  the  son  of  Isaac, 
at  twenty-five,  for  life ;  and,  after  the  death  of  B.,  in  case 
he  should  have  a  son,  who  should  attain  twenty-one,  then, 
for  such  son  of  B.,  who  should  first  attain  twenty-one,  abso- 
lutely ;  and  in  default  of  such  son  of  B.,  and  after  B.'s 
death,  then,  upon  trust  for  the  testator's  grandson,  J.,  the 
son  of  Isaac,  at  twenty- five,  for  life ;  and,  after  the  death  of 
J.,  in  case  he  should  have  a  son,  who  should  attain  twenty- 
one,  then,  to  such  son  of  J.,  who  should  first  attain  twenty- 
one,  absolutely;  with  the  like  limitations,  successively,  in 
favor  of  any  other  grandsons,  sons  of  Isaac,  born  in  the 
testator's  lifetime,  and  their  respective  sons,  first  attaining 
twenty-one ;  and,  in  default  of  a  son  of  any  such  grandson 
attaining  twenty-one,  then,  upon  trust  for  any  son  of  Isaac, 
born  after  the  testators  decease,  who  should  first  attain 
twenty-one,  absolutely ;  and  in  case  no  son  of  any  son  of  the 
testator's  son,.  Isaac,  then  born  or  thereafter  to  be  born,  in 
the  testator's  lifetime,  nor  any  son  of  his  son,  Isaac,  born 
after  his  decease,  should  attain  twenty-one,  then, /row  and 
immediately  after  the  decease  of  all  the  sons  and  grandsons 
of  his  son,  Isaac,  upon  trust  for  the  testator's  nephew,  G., 
for  life ;  and,  upon  the  decease  of  his  nephew,  G.,  in  case 
he  should  have  a  son  who  should  live  to  the  age  of  twenty- 
one,  then,  upon  trust  for  such  son,  who  should  firet  attain 

(A)  EQicombe  v.  Gompertz,  3  My.  &  Cr.  127. 
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twenty-one,  absolutely.     The  son,  Isaac,  had  three  sons,  all 
born  in  the  testator's  lifetime,  who  died  without  having  had 
any  male  issue ;  and,  upon  the  death  of  the  survivor  of  the 
grandsons,  the  question  arose,  whether  the  limitation-over, 
in  favor  of  the  first  .son  of  G.,  who  should  attain  the  age  of 
twenty-one  years,  (G.  himself  having  died,)  after  the  limi- 
tations to  the  sons  and  grandsons  of  the  testator's  son,  was 
valid j  it  being  argued,  that  that  limitation  was  void,  because 
it  was  made  to  depend,  in  terms,  upon  the  deaths  of  all  the 
grandsons  of  Isaac,  including  the  male  issue  of  his  sons,  as 
well  born  as  to  be  born,  that  is,  upon  the  failure  of  lives, 
which  had  not,  or  might  not  have,  come  into  esse,  at  the 
time  of  the  testator's  decease.     Jx>rd  Cottenham,  C,  said, 
that,   undoubtedly,  if  the  words  introducing  the  gift-over 
were  to  be  construed  literally,  it  would  be  too  remote :  that 
the  result  of  all  the  authorities  was,  that,  in  such  cases  as 
that  before  him,  if  it  was  necessary  to  put  a  restricted  sense, 
upon  the  words  used  in  the  gift-over,  in  order  to  effectuate 
the  intentions  of  the  testator,  as  evidenced  by  other  parts  of 
the  will,  it  was  competent  for  the  Court  to  do  so:  and, 
being  satisfied,  that  the  intention  of  the  testator  was,  that 
the  gift-over  should  take  effect,  upon  the  failure  of  the 
persons  particularly  described  as  the  objects  of  his  prior 
gifts,  his  lordship  was  of  opinion,  that  he  must  hold,  the  son 
of  G.  to  be  entitled. 

Again,  in  a  still  more  recent  case,  (»)  (to  mention  but  one  Case  of  Carter 
more,)  a  testator  gave  the  income  of  his  personal,  and  the 
rents  of  his  real,  estate,  to  his  daughter,  for  life,  for  her 
separate  use,  and  after  her  decease,  and  the  decease  of  his 
wife,  he  gave  the  residue  of  his  real  and  personal  estate,  to 
trustees,  in  trust  to  sell/  and  pay  half  the  produce,  "  to  the 
issue  "  of  his  daughter,  equally,  to  be  paid  at  twenty-one ; 

(i)  Carter  r.  Btntall,  2  Jfaav.  551.  Blackbom  v.    Bafdeg,   1    P.  Wnt. 

And    see    also  Gingct  d.   Whitt  r.  600 ,  Malcolm  v.   Taylor,  2  Russ.  & 

White,   Willes,    348;    Goodright    d.  My.  416. 
Docking  ▼.    Dunham,    Dougl.   264 ; 


378  LIMITATIONS  OP  PERSONALTY  [CHAP.  XV. 

"and  if  only  one  child,  then  to  such  one  child";  and  he  di- 
rected the  trustees,  to  apply  the  interest,  in  the  maintenance 
and  education  of  such  issue ;  and,  "  in  default  of  such  issue/ 
he  gave  such  moiety  of  the  residue,  between  his  nephews 
and  nieces  living  at  the  death  of  his  daughter.  Upon  the 
question,  whether  the  gift-over  of  the  first  moiety,  upon  the 
death  of  the  daughter  without  issue,  was  void  for  remote- 
ness ;  Lord  Lang  dale,  M.  R.,  held,  that  the  word,  "  issue," 
was  to  be  construed,  « children,"  and  that,  consequently, 
the  gift-over  was  good.  In  this  latter  case,  the  rule  under 
consideration  received  a  more  striking  exemplification,  inas- 
much as  a  bequest-over  of  the  other  moiety  of  the  estate, 
upon  the  death  of  the  testator's  daughter  without  issue,  was 
held  void,  there  being  no  prior  limitation  to  a  particular 
class  of  such  issue,  to  which  the  term  might  be  confined, 
and  which  might  qualify  its  general  meaning. 
Bat  referential  But  the  rule,  which  explains  and  defines  the  extent  of 
does  not  obtain,  the  term,  "issue,"  by  the  mode  in  which  it  has  been  pre- 
intentittTthat  yi0U8'jr  used,  does  not  apply  to  those  cases,  where  it  seems 
pft-j**'  necessary,  to  give  to  that  word,  its  full  ordinary  meaning,  in 

effect,  till         order  to  effectuate  the  apparent  intention,  and  to  let  in 
the  issue  of       children  or  other  issue,  to  exclude  whom  there  does  not 
lint  taker.         appear  to  be  any  intention,  but  with  respect  to  whom,  it 
simply  appears,  that  they  are  not  comprised  in  the  former 
description  or  enumeration,  (j )    In  such  cases,  therefore, 
the  gift-over  will  not  be  assisted  by  the  circumstance,  of 
there  being  a  previous  limitation  to  a  descript  class  of  des- 
cendants, to  whom  the  words,  "  die  without  issse,"  or  the 
like,  may  be  made  to  refer ;  and  will,  consequently,  be  void, 
as  too  remote. 
If  this  And,  on  the  other  hand,  for  the  professed  purpose  of  letting 

construction  _  _ 

rebutted,  first  in  such  of  the  issue,  as  have  not  been  before  expressly  pro- 
late interest,  vided  for,  the  words,  referring  to  the  failure  of  issue  of  the 
expectant  on      tenant  for  life,  will  have  the  effect,  of  giving  him  the  absolute 

0' )  Frank*  v.  Price,  3  Beav.  182.       3  My.  &  Cr.  152,  153. 
Judgment  in  EUicombe  v.  Gampertx, 
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interest,  in  the  event  of  the  failure  of  the  preceding  limita-  preceding  limi- 
tions,  in  accordance  with  the  general  rule  of  analogy  to  those  analogy  to  the 
cases,  in  which,  an  estate-tail  is  raised  by  implication,  under  ^^  case  ° 
similar  limitations  of  realty,  (A)  It  is  to  be  observed,  how- 
ever, this  construction  is  adopted,  rather  as  a  necessary  con- 
sequence of  the  fixed  legal  import  of  certain  words,  than,  as 
a  means  of  effecting  the  supposed  intention  of  the  author  of 
the  gift,  to  provide  for  all  the  issue,  on  whose  failure,  the 
ulterior  limitation  is  to  take  effect.  If  the  words,  "  die  with- 
out issue,"  are  not  referred  to  a  class  of  issue,  previously 
described,  they,  necessarily,  contemplate  the  general  failure 
of  issue  of  the  tenant  for  life,  (for  we  are  supposing  the 
ordinary  case  of  a  limitation-over  on  failure  of  Am  issue,)  and 
as,  in  that  case,  the  effect,  as  regards  real  estate,  would  be, 
the  implication  of  an  estate-tail  in  him,  the  rule  of  analogy 
before  referred  to,  gives  him  the  absolute  interest  in  per- 
sonalty.   If,  on  the  other  hand,  the  words  in  question  are 
understood  to  mean,  issue  of  a  particular  description  only, 
then,  there  is  not  only  no  enlargement  of  the  interest  of  the 
tenant  for  life,  but  the  result  ensues,  of  the  validity  of  the 
ulterior  gift. 

When,  however,  the  preceding  gifts  exhaust  the  whole  When  preced- 
issue  of  the  tenant  for  life,  (and,  therefore,  as  a  necessary  embraces  all" 
consequence,  all  the  issue,  on  failure  of  whom,  the  gift-over  jjj^0^"4 
is  to  take  effect,)  no  enlargement  of  his  interest  will  be  ira-  enlargement  of 

,  .  .  his  interest,  by 

plied  from  words,  in  which  the  gift-over  is  expressed.  (I)        force  of  gift- 
As  the  consequence  of  not  holding  the  limitation-over,  in  T^T:    .      . 
the  case  of  personalty,  to  be  strictly  referential  to  the  objects  the  Conns 
of  the  preceding  gift,  is,  the  invalidity  of  that  limitation,  on  referential  con- 
the  ground  of  remoteness,  the  inclination  of  the  Courts  is  Sje^matteir1 
much  more  favorable  to  the  referential  construction,  when  "  P*"00*1^. 
the  subject-matter  is  personal  estate,  than  when  it  is  realty ; 
a  gift-over  of  which,  on  failure  of  issue,  is  supportable  by 
the  implication  of  an  estate-tail  in  the  ancestor,  if  it  is  not 

(A)  Franks  v.  Price,  *bi  supra,  supra.    And  see,  in  arguendo,  Attor- 

(/)  Judgment  in  Franks  ▼.  Price,      nep- General  v.  Sutton,  \  P.  Wins.  760. 
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capable  of  being  construed,  as  referring  solely,  to  issue  or 
children  previously  described.  As,  moreover,  the  interest, 
which  is  raised  in  the  ancestor  by  implication,  when  the 
failure  of  issue  is  held  to  be  indefinite,  does  not,  of  itself 
and  in  its  own  nature,  carry  the  property  to  the  issue  who 
are  excluded  from  the  prior  gift,  and  to  provide  for  whom 
an  intention  is  presumed,  the  very  ground,  on  which  the  ap- 
plication of  the  referential  construction  is  frequently  refused, 
in  the  case  of  real  estate,  fails,  when  the  question  is  to  be 
considered,  in  reference  to  a  limitation  of  personalty. 

Perhaps,  therefore,  it  will  be  found,  that  there  are  very 

few  instances,  of  a  limitation-over  of  personal  estate,  on  a 

dying  without  issue,  having  been  held,  to  contemplate  an 

indefinite  failure  of  issue,  when  preceded  by  a  gift  to  issue 

or  children,  or  a  class  of  either,  other  than  those  cases, 

where  realty  and  personalty  have  been  combined  in  one 

general  disposition,  and  the  Courts  have  felt  themselves 

obliged,  to  apply  the  same  rule  of  construction  to  the  entire 

gift,  and  have,  therefore,  determined,  that  the  ancestor  took 

the  absolute  interest,  by  force  of  the  limitation-over,  after 

a  failure  of  the  objects  of  the  preceding  gift. 

E.  g.  ;  the         Thus,  it  was  formerly  observed,  (m)  that  where  a  limita- 

caseof  a  gift  to  tion  of  real  estate,  is  made  to  an  eldest  son  only,  with  a  sub- 

trTtZkerfu*  s^11*11*  gift-ov«*>  on  failure  of  issue  of  the  parent,   an 

imitation-over,  estate-tail  is  raised  in  the  latter,  expectant  on  the  estate 

on  failure  of 

issue  of  the       limited  to  the  eldest  son;  thereby  negativing  the  referential 
T'  construction.  Where  the  subject-matter  of  the  gifts,  however, 

is  personalty,  it  seems  to  be  settled,  (n)  that  the  limitation-over 
is  to  be  construed,  as  simply  dependent  on  the  failure  of  the 
object  of  the  preceding  gift.  It  is  clear,  moreover,  that  the 
same  rule  will  hold,  although  the  limitation  to  the  son  be,  in 
terms  which  will  create  an  estate-tail  in  realty,  inasmuch 

(m)  Vide  npra,  pp.  284,  285.  293.     Keating  v.  Keating,  LI.  &  Go. 

(a)  PUydeU  ▼.  Pleydett,  1  P.  Wms.  temp.  Plunkett,  201.     And  see  Mur- 

748,  explained  and  corrected,  AmbL  ray  v.  Addenbrookt,  4  Russ.  407. 
125.     Marsh  ▼.  Marsh,  1  Bro.  C.  C. 
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as  the  principle  of  the  referential  construction  is  equally  ap- 
plicable ;  viz.,  that  the  limitation-over  is  dependent  on  the 
event  of  no  son  coming  in  esse,  and  not,  upon  that  of  an 
indefinite  failure  of  issue  of  such  son.  (o) 

So,  again,  it  seems  to  be  clear,  (p)  that  the  circumstance,  — «"i  *l«o  in 
of  the  interests  of  the  issue  taking  under  the  preceding  gift  over  onSilure 
being  dependent,  for  their  vesting,  upon  the  attainment  of  ^SmJ^, 
a  particular  age  by  such  issue,  is  not  sufficient,  to  rebut  the  F68*8  of  the 

.  issue  contingent 

construction,  rendering  the  contingency  contemplated  by  the  on  their  attain. 
limitation-over,  referential  to  the  objects  of  a  prior  gift;  ™*cerU,n 
although  (as  was  formerly  seen,  (q))  tbe  application  of  that 
construction    has   been   denied   to  similar  limitations  of 
realty. 

It  seems  to  follow,  from  the  rule  established,  in  regard  to  —•)*>• 
a  gift  of  personal  estate  to  an  eldest  son,  with  a  subsequent  preceding  gift 
limitation-over,  on  failure  of  issue  of  the  parent,  that  the  Xn\£££ttf  ^m 
doctrine  of  referential  construction  will,  also,  be  applied,  in  dren- 
the  case  of  a  gift  of  personalty,  to  a  definite  number  of  child- 
ren, with  a  subsequent  limitation,  on  the  death  of  the  parent 
without  issue ;  and  it  should  appear  to  be  of  little  import- 
ance, in  reference  to  this  point,  whether  the  limitation  be  to 
the  children,  concurrently,  or,  successively. 

Although  there  is  but  little  authority,  applicable  to  the  Rale  will  not 
case  of  a  gift  of  personalty  to  issue,  or  children,  for  life,  ex-  whenglft  to 
pressly,  with  a  subsequent  limitation-over,  on  failure  of  JJSf'^0'^ 
issue  of  the  parent  or  ancestor,  it  seems  to  be  clear,  that  the 
rule  of  construction  under  consideration  cannot  be  extended 
to  limitations  of  that  character;  (r)  for  the  obvious  intention, 
to  make  the  ulterior  gift  dependent  on  failure  of  the  issue 
of  the  first  taker,  cannot,  possibly,  be  satisfied,  by  construing 
it,  to  be  referential  to  a  class  of  issue,  whose  extinction  im- 


(©)  Sed  vidt,  Monkhoutt  ▼.  Monk-  M1  Donald  v.  Srpce,  2  Keen,  276. 

taut,  3  Sim.    110.     8ee,   however,  (?)  Vidt  tupra,  p.  286. 

the  observations  of  Mr.  Prior,  on  that  (r)  See  Murthwaitev.  JenMnton,  2 

case ;  Treatise  on  "  Issue,"  176.  &  &  C.  358. 

(j»)  PUydtUv.  PleydeU,  ubi  tnpra. 
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"Wherever 
doctrine  appli- 
cable, in  case 
of  realty,  it  will 
bold,  in  respect 
to  similar 
limitations  of 
personalty. 


Rule 
that  issue  takes 
bypurcka$e 
under  preced- 
ing g«. 


Connexion  of 
the  question, 
wheuier  issue 
take  as  pur- 
chasers, with 
the  present 
inquiry. 


plies,  not  even  a  failure  of  partial  issue,  but,  simply,  that 
certain  limited  interests  to  a  particular  generation  of  issue 
fail  of  taking  effect.  (9)  In  such  case,  therefore,  it  should 
seem,  the  ancestor  would  take  an  absolute  interest,  expectant 
on  the  gifts  for  life  to  his  children,  and  that,  therefore,  the 
limitation-over  would  be  void  for  remoteness,  (t) 

It  is  almost  needless,  to  remark,  that  wherever  the  rule  in 
question  would  obtain,  if  the  subject-matter  of  the  gifts 
were  real  estate,  it  will  be  of  equal  applicability,  in  regard 
to  similar  limitations  of  personalty ;  the  tendency  of  the 
judicature  being  rather  favorable,  than  otherwise,  to  the 
extension  of  the  doctrine,  in  the  latter  case,  beyond  the 
limits,  to  which  it  has  been  confined,  in  the  former. 

It  will  be  observed,  that  the  rule  of  construction  under 
consideration  proceeds  on  the  assumption,  that  the  pre- 
ceding limitation  to  the  issue  operates  to  vest  in  them,  in- 
terests by  purchase  ,•  for  if  the  effect  of  that  gift  be,  merely 
to  enlarge,  the  first  life-interest  into  an  absolute  limitation, 
the  failure  of  issue  intended  must,  obviously,  be  indefinite, 
and  the  gift-over  is  necessarily  void,  as  too  remote.  («) 

This  consideration  will  show,  that  it  is  a  matter  of  impor- 
tance, in  cases  where  there  is  an  express  gift  to  the  issue, 
after  a  prior  limitation  to  the  parent,  to  decide,  whether  the 
issue  take  by  purchase,  (i.  e.t  independently,  and  in  their 
own  right,)  or,  whether  the  word,  «*  issue,"  be  merely  a  word 


(t)  See  Prior  on  "Issue,"  147. 

(r)  Sed  vide,  Murthwaite  v.  Jen- 
kinum,  §upra,  where  it  was  held,  that 
the  first  taker  had  the  absolute  interest 
immediately,  without  reference  to  tho 
limitation  to  the  children  for  life. 

(u)  The  learned  reader  will  ob- 
serve, that  it  is  necessary  to  pursue  a 
course,  in  reference  to  the  considera- 
tion of  gifts  of  personalty,  different 
from  that,  adopted  in  the  inquiry  upon 
limitations  of  real  estate,  as  to  the 
question,  under  what  limitations  the 
issue    take  as   purchasers.     In    the 


case  of  real  estate,  the  consequence 
of  rejecting  the  referential  construc- 
tion is  not  the  remotenett  of  the  ul- 
terior gift,  because,  generally  speak- 
ing, it  is  supported  by  the  implica- 
tion of  an  estate-tail  in  the  ancestor ; 
but,  as  regards  personalty,  it  is  ab. 
solutely  necessary,  that  tho  referential 
construction  should  obtain,  and,  there- 
fore, that  the  issue  should  take  as 
purchasers,  in  order  to  support  the 
limitation-over,  when  expressed  to 
take  effect  on  an  indefinite  failure  of 
issue. 
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of  limitation,  and,  so,  have  the  effect  of  enlarging  the  life- 
interest  previously  limited,  (v)  Fully  to  comprehend  the 
nature  of  this  question,  it  must  be  remembered,  that  in 
cases,  where,  (supposing  the  subject  of  the  gift  to  be  real 
estate,)  by  the  Rule  in  SheUeys  case,  the  estate  for  life  in 
the  ancestor  would  be  enlarged  into  an  estate-tail,  there,  a 
similar  gift  of  personalty  .operates  to  vest  the  absolute  interest 
of  the  term  or  other  chattel,  in  the  person,  who  would  be 
tenant  in-tail,  in  the  former  case :  except  that,  as  the  doctrine 
of  the  union  of  the  particular-estate  for  life  with  the  re- 
mainder, and  consequent  enlargement  of  the  former  estate, 
in  dispositions  of  realty,  is  founded  only  on  a  general  rule 
of  law,  established  upon  feodal  principles,  (which  con- 
templated only  real  estate,)  the  Courts  will,  in  putting  an 
interpretation  on  limitations  of  personalty,  endeavour  to 
construe, "  issue,"  as  a  descriptio  personarum,  merely,  where 
a  plain  intention  appears,  to  confine  the  first  taker  to  a  life- 
interest  In  all  cases,  therefore,  as  before  observed,  where 
the  absolute  interest  in  the  legacy  vests  in  the  first  taker,  by 
reason  of  the  word,  "  issue,"  being  regarded  as  a  word  of 
limitation,  it  follows,  as  a  necessary  consequence,  that  the 
ulterior  gift,  to  take  effect  on  failure  of  issue  of  the  first 
taker,  will  be  void  for  remoteness,  because  it  implies  a 
general  failure  of  such  issue.  But  where,  by  means  of  an 
.  explanatory  context,  the  limitation  to  the  issue  or  heirs  of 
the  body  of  the  first  taker,  is  construed,  as  a  designation  of 
the  person  intended  to  take,  on  his  death,  by  purchase, 
then,  as  the  gift-over,  on  failure  of  issue  of  the  first  taker, 
will,  under  the  rule  we  have  been  considering,  be  held  to 
refer  to  the  class  of  issue  previously  described,  it  will  be 

(v)  "  Words  of  purchase  are  those,  by  them ;  whilst  words  of  limitation 
by  which,  taken  absolutely,  without  operate  by  reference  to  or  in  con- 
reference  to  or  connexion  with  any  nexion  with  othtr  words,  and  extend 
other  words,  the  estate  first  attaches,  or  modify  the  estate  given  by  such 
or  is  considered  as  commencing,  in  other  words."  1  Preston  on  Estates, 
point  of  title,  in  the  person  described  38. 
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limitation. 


In  what  cases, 
"issue*' and 
"  heirs  of  the 
body  "  read  as 
words  of  par- 
chase. 


u*/**n 


c.Z 


good,  as  a  limitation  to  take  effect,  in  case  of  the  death  of 
the  first  taker  without  issue  living  at  that  time. 

Now,  as  an  ordinary  rule,  it  may  be  laid  down,  that  the 
words, "  issue,"  and, "  heirs  of  the  body,"  (which  ace  generally 
and  primarily  regarded  as  synonymous,  though  the  latter 
expression  is  more  strict  and  technical,)  are  words  of  limi- 
tation, u  e.,  do  not  carry  the  legacy  to  the  persons  answer- 
ing that  description,  as  purchaser*,  after  the  decease  of  the 
ancestor  taking  a  prior  life-interest,  but  describe  and  regulate 
the  quantum  of  interest  to  be  taken  by  such  ancestor.  And 
this  construction  is  not  varied  by  the  circumstance,  of  wards 
of  division  or  distribution  being  superadded  to  the  gift  to 
the  issue ;  (w)  nor  will  that  of  a  gift-over  in  default  of  issue 
afford  sufficient  reason  for  construing  the  word,  "issue," 
otherwise  than  as  a  word  of  limitation,  (a?) 

This  interpretation,  however,  assumes,  that  the  instrument 
does  not  afford  sufficient  ground  for  a  different  construction ; 
for  all  general  rules  of  construction  must  give  way  to  a  con- 
trary unambiguous  intention,  collected  from  the  whole  con- 
text of  the  deed  or  will.  Thus,  the  superaddition  of  words 
of  limitation  and  representation,  as,  "  heirs,"  or,  "  executors, 
administrators,  and  assigns,"  to  the  gift  to  the  issue,  has,  in 
some  cases,  been  held,  to  show  an  intention  in  the  author  of 
the  gifts,  inconsistent  with  the  legatee  for  life  taking  the 
absolute  interest,  under  the  interpretation  of  the  term, 
"  issue,"  as  a  word  of  limitation,  (y)  But  it  seems,  that  these 
additional  expressions  will  not  enable,  "  issue,"  or, "  heirs  of 
the  body,"  to  operate  as  words  of  purchase,  unless  the  words 
introducing  the  gift-over  confirm  the  supposition,  of  the 
issue  being  intended  to  take  in  their  own  right,  by  referring 


(w)  See  Doe  v.  AppUn,  4  T.R.  82  j 
Doe  v.  Cooper,  1  East,  229  ;  Tate  v. 
Clark*,  1  Bee*.  100  ;  which,  although 
decided  upon  limitations  of  real  estate, 
seem  authorities,  no  less  applicable  to 
gifts  of  personalty.  Serf  vide,  2  Jarm. 
Pow.  Dev.  638,  639. 


(*)  Doe  v.  Featkeretone,  1  B.  & 
Aid.  944.     Tate  v.  Clarke,  ubi  supra. 

(y)  Loddington  ▼.  Kimt,  1  Salk. 
224.  Donne  v.  Merrifield,  cited  Ca. 
temp.  Talb.  56.  Hodgson*.  Buseey, 
2  Atk.  89. 
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to  them  as  "  such  issue."    For  if  the  limitation-over  refer  to  In  what  cases, 

4f  *  S9  J 

a  default  of  issue  generally,  the  gift  to  the  issue  or  heirs  of  .« j£j£  Quhe 
the  body  of  the  first  taker  will  have  its  usual  or  technical  hoAl "  r*ad  ** 

J  word*  of  pur- 

effect,  although  there  be  words  of  representation  appended  to  chase. 

it  Thus,  where  (*)  there  was  a  devise  of  freeholds,  and  also 
a  bequest  of  leaseholds,  to  A.,  for  life,  and  after  his  decease, 
to  the  heirs  of  his  body,  "  their  heirs,  executors,  adminis- 
trators, and  assigns,  for  ever ;"  but  in  case  A.  should  die 
without  issue,  over  ;  it  was  held,  that  A.  took  an  estate-tail 
in  the  freeholds,  and  the  absolute  property  in  the  leaseholds. 
And  it  is  to  be  observed,  that  wherever  the  superaddition 
of  words  of  representation  is  denied  the  effect,  of  giving, 
"  issue,"  the  force  of  a  word  of  purchase,  their  virtual  rejec- 
tion from  the  limitations  is  the  alternative  implied ;  (a)  for, 
as  applied  to  any  other  interest,  than  such  as  vests  primarily 
in  the  issue,  they  are  not  only  nugatory,  but,  even,  absurd. 

So,  also,  the  circumstance,  of  the  gift-over  being  expressed 
to  take  effect,  not  only  upon  a  "default  of  issue"  of  the 
first  taker,  but,  also,  upon  a  failure  of  issue  of  such  issue, 
or  upon  the  issue  dying  under  twenty-one,  has  been  held 
sufficient,  to  confine  the,  "  issue,"  first  mentioned,  to  the 
immediate  generation,  and,  so,  to  give  it  the  force  of  a 
word  of  purchase.  (6) 

So,  again,  where  a  testator  has,  in  other  parts  of  the  same 
will,  and  in  connexion  with  other  dispositions,  used  the 
word,  "  issue,"  as  synonymous  with,  "children,"  or,  "sons 
and  daughters,"  it  has  been  interpreted  to  be  a  word  of 
purchase ;  the  context  not  manifesting  any  intention,  to  use 
the  term  in  a  sense,  different  from  that  which  it  had  before 
been  made  to  convey,  (c) 

(«)  Kineh  v.  Ward,  2  Sim.  &  Stu.  hat  been  held,  (judgment  in  Jetton  v. 

409.  Wright,  2  Bligh,  58,)  that  the  force 

(a)  2  Sim.  &  Stu.  418.  of,  heir*  of  the  body,  as  words  of  limi- 

(6)  Doe  v.  BumsaB,  6  T.  B.  30.  tation,  will  not  be   controlled  by  a 

Merest  ▼.  James,  4  Moo.  327 ;  1  Brod.  gift-over,  on  the  issue  dying  under  the 

&  Bing.  127.  JUmv.  Motley,  1  You.  &  age  of  twenty-one. 

Coll.  589.    In  limitations  of  realty,  it  (c)  Curshamv.  Newland,  2  Bing. 
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Farther,  the  word, "  issue,"  will  be  a  word  of  purchase,  if 
the  life-interest  and  the  limitation  to  the  issue  are  not  of  the 
same  nature,  *.  e\,  either,  both  legal,  or,  both  equitable,  as  it  is 
necessary,  that  there  should  be  that  identity  of  character,  in 
order  to  the  applicability  of  the  Rule  in  Shelley's  case,  in 
limitations  of  real  estates.  It  follows,  therefore,  that  where 
a  term  or  other  chattel  is  limited  in  trust  for  the  separate 
use  of  a  married  woman,  for  life,  and  the  property  is  after- 
wards directly  given  to  her  issue,  the  issue  will  take  as  pur- 
chasers, (d)  But  if  the  personal  estate  be  directly  bequeathed 
to  the  feme,  for  her  separate  use,  and  not  through  the  inter- 
vention of  a  trustee,  the  circumstance,  of  the  life-interest 
being  for  the  separate  use  of  the  legatee,  will  not  prevent  its 
coalescing  with  a  subsequent  limitation  to  her  issue,  (e) 

Again,  in  the  case  of  a  personal  fund,  if  the  interest  only 
be  given  to  the  first  legatee,  and  afterwards  the  capital  or 
corpus  of  the  fund,  be  limited  to  the  issue,  it  has  been 
sometimes  held,  that  they  will  take  as  purchasers:  and 
where  a  bequest  of  this  kind  occurred,  and  there  were  no 
issue  to  take,  the  consequence  of  the  construction  in  question 
had  place ;  viz.,  the  affirmation  of  the  title  of  the  ulterior 
legatee.  (J)  Where,  indeed,  the  limitation  has  been  to  the 
heirs  of  the  body  of  the  first  taker,  the  circumstance,  of  the 
gift  to  the  latter  being  of  the  interest  only,  was  (as  was  above 
remarked,)  held  insufficient,  to  prevent  the  whole  legacy  vest- 


N.  S.  68;  2  Moo.  &  Sc  105;  2 
Bear.  1 46.  The  decision  in  this  case 
has  been  referred  to  the  ground  stated 
in  the  text,  although,  as  the  reasons 
of  the  judges  do  not  appear,  (it  being 
a  case  from  Chancery,)  it  may  be 
doubtful,  upon  what  it  is  to  be  rested. 
It  would  not  seem,  that  the  circum- 
stance, of  there  being  "  benefit  of  sur- 
vivorship among  the  issue,"  would 
suffice  to  prevent,  "issue"  being  a 
word  of  limitation,  any  more  than 


words  of  division  or  distribution  allow 
it  so  to  operate.  See  also  Ridgeway 
v.  MunkeUrick,  1  Dr.  &  War.  84. 

(d)  Sonde  v.  DixweU,  cited  2  Ves. 
sr.  662,  661.  Price  v.  Price,  cited 
2  Ves.  sr.  234. 

(e)  Douglas  v.  Congrene,  1  Beav. 
59. 

(/)  Knight  v.  EW;  2  Bit).  C.  C. 
570.  Perhaps,  however,  the  word, 
"such,"  in  the  gift-over,  exercised 
some  influence,  in  this  case. 
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ing  in  him :  (y)  but  that  doctrine  must  be  considered  to  test  In  what  cases, 
upon  the  superior  force  of,  "  heirs  of  the  body/1  as  words  of  «  £eb«  of  the 
limitation,  in  comparison  with  that  of  the  word,  u  issue."  (A)  J^J JJ"*  M 
And  in  reference  to,  "  issue/9  also,  it  seems,  that,  unless  the  purchase, 
dictinction,  between   interest  and  capital  or  corpus,  be 
plainly  marked,  it  will  operate  as  a  word  of  limitation. 
Thus,  in  a  recent  case,  (t)  where  a  testator  gave  the  sum  of 
500JL,  stock,  "to  S.  T.,  to  receive  the  interest  during  her 
life,  and  then  to  her  issue,  but  in  case  of  her  death  without 
issue,  the  said  sum  of  500/1,  stock,"  to  go  over ;  Lord  Long- 
date, M.  R.,  held,  that  &  T.  took  the  absolute  interest  in 
the  sum  of  stock,  and  that  the  ulterior  bequest,  upon  her 
death  without  issue,  was  void  for  remoteness. 

But,  in  general,  the  interpretation  of,  "  issue,"  as  a  word 
of  limitation,  will  prevail,  notwithstanding  the  testator  has 
affixed  to  the  previous  gift  for  life,  words,  seemingly  nega- 
tiving any  enlargement  of  that  interest,  such  as,  "  and  no 
longer,"  or,  "  and  not  otherwise ;"  (/;  nor  will  the  circum- 
stance, of  the  gift  to  the  issue  being  expressed  to  take  effect, 
*'  afterwards,"  or,  "  after  the  decease"  of  the  first  taker, 
suffice,  to  prevent  the  union  of  the  two  interests,  and  the 
consequent  enlargement  of  that  of  the  first  taker,  (i)  And, 
in  a  recent  case,  (I)  this  construction  of  the  whole  legacy 

(g)   BvtterfiM  y.    ButterJUUU   1  y.  Pitt,  1  Madd.  488.   Sedvide^Pm- 

Ves.  ST.  133,  154.      TothW  v.  Pitt,  cock  v.  Spooner,  2  Vera.  43;  Daffome 

1  Madd.  488 ;  S.  C.  raft  nam.  Earl  y.  Goodman  2  Freem.  228,  231  ; 
e/  Chatham  y.  Dam  TathiU,  6  Bro.  Woman  Y.  Seaman,  Pin.  Ch.  Rep. 
Pari.  Ca.  460.     Glooer  v.  Strothoff,  279;  2  Ch.  Ca.  209;  and  Clare  ▼. 

2  Bro.  C.  G.  33.  Clan,  Ca.  temp.  Talb.21.  It  seems 
(A)  8ee  Prior  on  M  Issue,"  173.  clear,  however,  that,  at  the  present 
(i)  Attorney-General  y.  Bright,  2      day,  these  cases  cannot  he  treated,  as 

Keen,  57.     And  see  2  Jann.  Pow.  possessing  any  authority,  so  far  as  they 

Der.  639.  may  establish  a  different  doctrine  from 

O)  Sobuuony.Robinmm,  1  Burr.  38.  that  laid  down  in  the  text     See  the 

(*)  Thtehridger.  KSBmmt,*  Yes.  observation*  of  Sir  Thomas  Fbmmr, 


sr.  233.  Kmchr.  Ward,  1  Qua.  &8t*.  respecting  them;  1  Madd.  483,  486, 

409.    TaU  y.   Clarke,  1  BeaY.  100.  487. 

Elton  y.  Baton,  19  Yes.  73.     Tothill         (/)  TaU  y.  Clarke,  uli  impra. 
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la  what  c»et,  vesting  in  the  first  taker/  by  force  of  a  subsequent  gift  to  his 
M  heirs  of  the  issue,  united  with  that  to  himself;  was  adhered  to,  although 
worSs  of  **  he  ^^  died  ^fore  the  testator,  and  had  left  issue,  who  were, 
purchase.  0f  consequence,  deprived  of  all  benefit  of  the  limitations, 

either  as  representatives  of  their  parent,  or  under  the  gift  to 
them. 

It  may  be  observed,  that  if,  "  children,"  be  the  term  used, 
much  less  explanatory  context  will  suffice,  to  give  it  the 
force  of  a  word  of  purchase,  than  is  requisite,  in  regard  to, 
"  issue :"  e.  y.,  words  of  division  or  distribution  will  generally 
be  sufficient,  to  prevent  its  being  construed  as  a  word  of 
limitation,  (m)  In  the  absence,  however,  of  any  expression  or 
circumstance,  showing,  that,  "children,"  was  intended  to 
operate  as  a  word  of  purchase,  it  will  be  construed,  as 
synonymous  with,  "issue,"  and,  therefore,  will  have  the 
effect,  of  vesting  the  absolute  interest  in  the  first  taker.  (») 

The  preceding  observations  will  show,  (what,  indeed,  has 
been  before  hinted  at,)  that  the  mere  circumstance,  of  the  in- 
terest of  the  first  taker  being  expressly  confined  to- his  life, 
will,  in  no  case,  be  sufficient,  of  itself,  to  prevent,  "  issue,"' 
operating  as  a  word  of  limitation :  although  it  may  generally 
be  predicated,  that,  in  such  cases,  the  intent  of  the  author 
of  the  gift  is  adverse  to  any  enlargement  of  that  interest 
Thus,  Lord  Thurlow,  on  occasion  of  this  circumstance  being 
urged  in  favor  of  such  a  construction,  observed :  (o)—"  I 
think  the  argument  immaterial,  that  he  meant  the  first 
estate  to  be  an  estate  for  life.  I  take  it,  that  in  all  cases,  the 
testator  does  mean  so ;  I  rest  it  upon  what  he  meant  after- 
wards." Perhaps,  however,  some  weight  is  due  to  this  cir- 
cumstance, when  it  is  assisted  by  any  expressions  or  other 
circumstances,  pointing  to  an  intention,  to  use,  "  issue,"  as 
a  word  of  purchase ;  although  (it  may  be)  neither,  taken 

(m)  Doe  v.  Vaughan,  5B.&  Aid.  (o)  In  Jouet  v.  Morgan,  1  Bro.  C. 

464.    Doe  v.  Lyde,  1  T.  R.  593.  C.  220;  adopted  by  Lord  Longdate, 

(n)   Gavfler  ▼.  Cadby,  Jac.  346.  in  Douglas  7.  Congreve,  1  Beav.  71. 
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separately,  would  be  of  sufficient  importance,  to  authorize  Id  what  case?, 

i  •         /  **  issue " «wj 

thatconstruction.  (p)  «  hei„  of  tbe 

It  seems,  that  where,  instead  of  a  term  being  limited  for  bwjj"  "*** M 
life,  and  afterwards,  to  the  issue  of  the  first  taker,  a  sub-term  purchase. 
is  created  out  of  it,  determinable  on  the  death  of  the  person 
to  whom  it  is  limited,  and,  after  his  decease,  to  the  heirs  of 
his  body,  or  issue,  the  issue  will  take  by  purchase.  Thus, 
where  (g)  A.,  possessed  of  a  term  of  2000  years,  demised  to 
trustees,  for  1700  years,  if  he  and  his  wife,  or  any  of  their 
issue,  should  live  so  long,  in  trust  for  A*,  for  99  years,  and 
afterwards,  for  the  heirs  of  the  body  of  A.,  on  his  wife ;  it  was 
insisted,  by  the  administratrix  of  A.,  after  his  decease,  that 
the  whole  trust  of  the  term  of  1700  years,  vested  in  the  father, 
and  was  executed  in  him,  and  that  the  issue  could  not  take 
by  purchase :  but,  it  was  held,  that,  inasmuch  as  there  was 
a  term  of  99  years,  taken  out  of  the  1700  years'  term,  and 
the  father  had  a  particular-estate  unto  him  for  99  years,  the 
trust  of  the  whole  term  during  the  1700  years,  was  not  exe- 
cuted to  the  father,  but  that  the  limitation  to  the  heirs  of 
his  body  would  carry  it  to  all  the  children  equally* 

And,  so  also,  where  a  term,  or  other  personal  estate,  is 
agreed  to  be  settled  by  marriage-articles,  upon  a  person,  for 
life,  and,  after  his  decease,  upon  his  issue  by  the  intended 
marriage,  it  may  be  laid  down,  as  a  general  rule,  that  a 
Court  of  Equity  will  execute  the  articles,  by  limiting  the 
property,  to  the  issue,  as  purchasers,  by  analogy  to  the  rule, 
which  is  ordinarily  observed,  in  regard  to  similar  limitations 
of  real  estate,  when  the  Court  executes  the  articles,  by  direct- 
ing limitations  to  the  first  and  other  sons  of  the  marriage, 
successively  in  tail,  with  remainder,  to  the  daughters,  as 
tenants  in  common  in  taiL  This  rule  proceeds  upon  the 
obvious  purpose  of  the  instrument;  viz.,  the  securing  a  pro* 
vision  for  the  issue  of  the  marriage,  independent  and  free 
from  the  control  of  the  parties  contracting  marriage.   Indeed, 

(p)  See  the  observations  of    Sir      484. 
Thomas  FUmer,  1   Madd.  475,  483,  (7)   Ward  v.  Bradley,  2  Vera.  33. 
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In  what  cases*   not  only  in  the  case  of  marriage-articles,  but  whenever  the 

"issue  "and  y  ^° 

"heirs  of  the  gifts  are  in  the  nature  of  executory  trusts,  and  not  com- 
wowU  of*1  **  P*ete  *n  themselves,  a  Court  of  Equity  will,  in  executing 
purchase.  the  limitations  of  the  will  or  settlement,  provide  for  the 
issue,  by  means  of  a  limitation  to  them,  as  purchasers, 
unless  an  intention  appears  upon  the  face  of  the  instrument, 
to  vest  the  absolute  interest  in,  and  control  over,  the  pro- 
perty, in  the  first  taker,  (r)  But,  in  order  to  this  interference, 
on  the  part  of  the  Court,  it  will  not  suffice,  that  the  limita- 
tions are,  by  way  of  trust;  for  that  admits  of  their  being 
perfectly  complete  in  themselves ;  but  it  must  appear,  that 
the  author  of  the  gift  contemplated  some  further  settlement, 
as  carrying  out  his  intentions,  and  for  which,  the  trusts  de- 
clared by  him,  are  intended,  as  general  heads  or  instructions. 
" Issue"  has  also  been  construed  to  be  a  word  of  purchase, 
where,  after  a  limitation  of  a  term,  to  A.  and  his  issue,  there 
was  a  gift-over,  if  A.  should  die  and  leave  no  issue:  (*) 
Lord  Hardwicke  observing,  in  that  case,  that  the  words, 
"  leave  no  issue,*  related  to  any  child  living  at  A.'s  decease, 
and,  therefore,  showed,  that  such  issue  was  to  take,  after  A.'s 
death,  and,  consequently,  that,  "  issue,"  was  to  be  considered 
as  a  word  of  purchase.  It  may,  perhaps,  admit  of  a  doubt, 
however,  whether,  at  this  day,  "  leave,"  would  suffice  to  give, 
*<  issue,"  the  force  of  a  word  of  purchase,  unless  the  dis- 
tinction, between  the  prior  life-interest  and  the  gift  to  the 
issue,  were  clearly  marked  :  and  that  was  not  the  case  with 
the  limitations,  in  regard  to  which,  Lord  Hardwicke  laid 
down  the  rule  just  stated ;  the  gift,  there,  being,  to  F.  and 
L.,  and  to  their  issue,  and  if  either  of  them  should  happen 
to  die,  and  leave  no  issue,  over. 

It  has  been  already  hinted,  that,  in  putting  a  construction 
upon,  "  issue,"  as  a  word  of  limitation,  or  a  word  of  purchase, 
force  has  been  attached  to  the  circumstance,  of  the  gift-over 
being,  in  default  of  such  issue;  as  favoring  the  presumption, 

(r)   See  Rochfort  v.   Fitzmawice,      And  see  the  observations  of  Sfr  Thomas 
2  Dr.  &  War.  1.  Pfid»«r,in  reference  to  that  case,  lMadd. 

(*)  LampUy  ▼.  Blower,  3  Atk.  398.      485 ;  and  2  Jarm.  Pow.  Dev.  636. 
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that  it  was  intended  to  take  effect  in  default  of  children,  who  In  what  cue*, 

were  to  become  entitled  as  purchasers,  (t)  Indeed,  the  true  «  heirs  of  the 

import  of  the  word,  "  such,"  will  be  immediately  manifest,  Jj^^Jf-1  M 

if  it  be  considered,  that  the  alternative  of  the  not  holding  it  purchase. 

to  amount  to  a  sufficient  indication  of  intention,  that  the 

issue  were  to  take  by  purchase,  is  its  virtual  erasure  from 

the  wording  of  the  limitations.    It  cannot,  however,  be,  by 

any  means,  said,  that  the  rule,  which  declares,  "  issue,"  and, 

"  heirs  of  the  body,"  to  be,  primd  facie ,  words  of  limitation, 

will,  in  every  case,  yield  to  the  presumption  of  a  contrary 

intention,  derivable  from  the  expression,  "  such  issue."  For 

instance,  where  (u)  there  was  a  bequest,  to  A.,  during  his  life, 

and  afterwards,  to  the  heirs  of  his  body,  if  any,  and  in  default 

of  such  issue,  over ;  it  was  held,  that  A.  took  the  absolute 

interest  in  the  personal  property.     Perhaps,  therefore,  the 

rule  may  be  said  to  be,  that  where  other  circumstances  aid 

the  construction  of  the  issue  taking  by  purchase,  as,  for 

example,  words  of  representation  superadded  to  the  gift  to 

them,  (t?)  the  circumstance,  of  the  limitation-over  being,  "  in 

default  of  such  issue,"  is  sufficient,  to  incline  the  balance  of 

legal  interpretation,  to  that  construction,  (w) 

Again,  words,  contemplating  the  contingency  of  the  non- 
existence of  issue,  will  be  inoperative,  to  vest  the  property  in 


(0  Kmeh  v.  Ward,  2  Sim.  &  Stu. 
417.  Clearly,  however,  as  respects 
tool  estate,  the  word, "  such/'  is  of  no 
force,  to  rebut  the  ordinary  construc- 
tion of,  "  issue,'*  as  a  word  of  limita- 
tion, and  the  ancestor,  therefore,  still 
takes  an  estate-tail.  See  2  Jann. 
Wills,  342 ;  Prior  on  "  Issue,"  162. 

(«)  Elton  v.  Raton*  19  Ves.  73. 
And  see  Toihitt  v.  Pitt,  1  Madd.  488. 

(y)  Kinch  v.  Ward,  *bi  mpra. 

(»)  It  may,  at  first  sight,  seem, 
that  the  character  and  extent  of  the 
first  taker's  interest  are  to  be  governed, 
by  the  words  in  the  limitation  to  him* 
self  and  his  issue,  only,  and  not  by  the 
terms  of  the  gift-over ;  but  the  case  ap- 


pears to  be  embraced  by  the  exception, 
made  by  Sir  Thomas  Phaner,  in  Lyon 
v.  Mitchell,  1  Madd.  481,  in  favor 
of  those  instances,  where  the  words 
of  the  limitation-over, "  bear  upon,  and 
unite  with,  and  tend  to  affect,  the 
construction  of  the  prior  words,  and 
which,  in  many  cases,  may  enable  us 
to  come  to  a  conclusion  respecting  it " 
This  general  principle  seems  adverse 
to  the  doctrine,   advanced   by  Mr. 
Prior,  (Treatise  on  "  Issue,"  145, 146,) 
that  limitations,  in  which  the  gift- 
over  is  introduced  by,  "  in  default  of 
issue,"  are  to  receive  the  same  con- 
struction, as  those,  where  the  words, 
"  in  default  of  such  issue,"  occur. 
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In  what  cases,   them,  as  purchasers,  if  there  are  no  other  circumstances, 

"  issue  *'  and  •  •        «  •  rr«_         * 

"  heirs  of  the     concurring  to  assist  that  construction,     lhus,  in  a  case,  re- 
ww5§  ©f**  **   centty  «ted»  (x)  where  the  limitation,  to  the  heirs  of  the  body 
purchase.         Qf  the  legatee  for  life,  was  accompanied  by  the  words,  "  if 
any,"  and  followed  by  a  gift-over  on  failure  of  such  issue,  the 
first  taker  was  held  to  be  entitled  absolutely,  and  the  gift- 
over,  declared  to  be  too  remote. 

Lastly,  it  is  to  be  noted,  that  the  circumstance,  of  the 
gift-over  being  expressly  confined  to  take  effect,  upon  a 
failure  of  issue  living  at  the  death  of  the  first  taker,  will 
not  prevent,  "issue,"  being  construed  as  a  word  of  limita- 
tion, where  the  prior  limitations,  regarded  irrespectively  of 
the  gift-over,  require,  or  admit  of,  that  construction*  Thus, 
where  (y)  a  testator  bequeathed  his  residuary  personal  estate, 
to  his  four  sons,  share  and  share  alike,  as  tenants  in 
common,  and  to  the  issue  of  their  several  and  respective 
bodies  lawfully  begotten,  but,  in  case  of  the  death  of  any 
or  either  of  them,  without  issue  lawfully  begotten  living 
at  the  time  of  his  or  their  death  or  respective  deaths,  then, 
the  part  or  share  of  him  or  them  so  dying,  to  go  to  the 
survivors  and  survivor,  equally,  share  and  share  alike,  and 
to  the  issue  of  their  several  and  respective  bodies  law- 
fully begotten;  it  was  argued,  that,  as  in  the  Executory 
bequest-over,  the  words  were,  "dying  without  issue  living 
at  the  time  of  the  death,"  it  was  good,  and  had  the  effect  of 
showing,  that  the  word,  "issue,"  was  meant  to  be  used  as  a 
word  of  purchase.  But,  Sir  Thomas  Plumer,  V.  C,  thus 
forcibly  combated  the  argument : — "  Surely  it  is  competent 
to  a  testator,  to  say,  '  if  my  sons  bear  children,  I  mean,  that 
they  shall  have  an  absolute  interest,  in  all  my  personal  pro- 
perty ;  but,  if  it  ultimately  turns  out,  that  they  leave  no 
children  at  the  time  of  their  death,  or,  if  any  one  of  them 
should  not,  I  give  it  over,  in  the  way  I  propose.'  If  it  could 
be  shown,  that  the  two  propositions  were  incompatible, — 

(or)  Elton  v.  Eason,  ubi  swprcu  (y)  Lyon  v.  Mitchell,  1  Madd.  467. 
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that,  to  give  an  absolute  interest,  in  one  event,  was  incom-  In  what  cases, 
patible  with  giving  it  over,  in  a  contrary  event, — then,  un-  «  heirs  of  the 
doubtedly,  proving  the  second  proposition  would  prove  («)  ^Jg"^^  ° 
the  first ;  but,  if  the  two  propositions  may  stand  together,  purchase. 
viz.,  that  he  should  give  it,  absolutely,  to  the  sons,  in  one 
event,  and  give  it  over,  in  another  event,  how  does  it  at 
all  advance  the  argument,  or  show,  that,  because,  in  the 
event  of  the  sons  leaving  no  children,  he  has  given  it  over, 
that  tells  us,  what  is  to  be  done,  if  the  son  has  children  ?" 
And  the  learned  judge,   accordingly,  decided,  that  the 
bequests  to  the  four  sons  and  their  issue,  passed  absolute 
interests  to  the  former,  the  share  of  each  being  defeasible, 
on  his  death  without  issue  then  living.    Although,  however, 
this  last  point  is,  in  some  measure,  connected  with  our  pre- 
sent subject,  it  is  illustrative,  only  in  a  small  degree,  of  the 
chief  end  of  this  inquiry,  viz.,  the  application  of  the  rule, 
which  validates  a  limitation-over,  expressed  to  take  effect 
upon  an  indefinite  failure  of  issue,  by  referring  the  word, 
"  issue,"  to  a  particular  description  of  issue,  entitled,  as  pur* 
chasers,  under  a  preceding  gift 

Thus,  have  we  endeavoured,  to  ascertain  the  leading 
distinctions,  which  have  obtained,  in  regard  to  the  con- 
struction to  be  put  upon,  "issue,"  as,  either,  a  word  of 
limitation,  or,  a  word  of  purchase,  as  the  necessary  sequel 
to  our  consideration  of  the  rule,  validating  a  limitation, 
to  take  effect  upon  a  failure  of  issue,  by  referring  the 
words,  "  die  without  issue,"  and  the  like,  to  a  descript  class 
of  issue,  entitled,  under  a  preceding  gift  to  them,  as  pur- 
chasers. 

The  principle  of  that  rule  is,  in  one  respect,  the  same, 
with  that  of  the  rule,  formerly  considered,  which  ascertains 


(«)  Or,  rather,  would  disprove :  that  ing  issue  surviving  him,  the  property 

is,  npoQ  the  hypothesis  assumed,  (the  was  to  go  over,  would  negative  the 

incompatibility   of  the  two  proposi-  supposed  intention,  to  give  the  ab- 

tions,)  the  proving,  that,  in  the  event  solute  interest,  in  the  event  of  his 

of  the  first  taker's  death  without  loav-  death,  leaving  such  issue. 
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of  the 
application  of 
the  referential 
construction 
does  not  arise, 
when  gift-over 
introduced  hy, 
"  in  default  of 
tuck  issue." 


Case,  where 
these  words 
were  held  to 
give  effect  to 
ulterior  limi- 


the  validity  of  limitations  with  a  double  aspect,  inasmuch  as 
the  ulterior  gift  does  not  take  place,  as  a  limitation  after 
or  upon  the  preceding  one,  to  the  issue ;  but,  in  the  alterna- 
tive, only,  of  there  being  no  such  issue  in  existence,  at  the 
death  of  the  first  taker,  or,  of  no  such  issue  living  to  acquire 
a  vested  interest  under  the  preceding  gift  to  them.  On 
the  other  hand,  the  consequence  of  the  gift-over,  on  the 
failure  of  issue  of  the  first  taker,  not  being  referrible  to 
the  class  of  issue,  previously  described,  or,  of,  "  issue,"  not 
operating  as  a  word  of  purchase,  is,  that  the  limitation-over 
is  void  for  remoteness,  as  being  to  arise  upon  an  indefinite 
failure  of  issue. 

It  need  scarcely  be  observed,  that,  in  the  case  of  a  be- 
quest to  a  person,  for  life,  and,  after  his  decease,  to  his 
children,  or  other  issue,  as  purchasers,  and,  in  default  of 
such  issue,  over  to  another,  the  ulterior  gift  is  free  from  any 
objection,  on  the  ground  of  remoteness ;  as,  in  such  case,  it 
is  clear,  that  the  gift-over  is  only  to  take  effect,  in  the  event 
of  there  being  no  issue,  of  the  required  description,  at  the 
death  of  the  legatee  for  life.  And,  so  also,  if  the  vesting  of 
the  interests  of  the  issue,  be  postponed  to  the  time  of  their 
attaining  their  majority,  or  other  period  within  the  bound- 
aries fixed  by  the  Rule  against  Perpetuities,  the  gift-over, 
in  the  event  of  there  being  "  no  such  issue,"  will  be  equally 
valid,  as  referring  to  the  contingency,  of  no  issue  acquiring 
a  vested  interest  under  the  preceding  limitations.  In  such 
cases,  therefore,  that  follows,  as  the  direct  effect  of  the  con- 
struction and  wording  of  the  limitations,  which  is  brought 
about,  indirectly  and  constructively,  in  those  cases,  where 
the  gift-over  does  not  expressly  refer  to  the  class  of  issue, 
previously  described,  but,  is  construed  to  have  that  relation, 
under  the  rule  we  have  been  considering,  where  the  issue 
take  as  purchasers. 

Indeed,  the  words,  "  such  issue,"  were,  in  one  case,  allowed, 
to  give  effect  to  a  limitation-over,  where  the  issue  did  not 
take  as  purchasers;  but  the  word  used  in  the  prior  gift  was, 
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"  children,"  instead  of,  u  issue."    Thus,  (a)  a  testator  be-  tation, 
queathed    leasehold  property,   to  his  daughter,   and  her  "kttue/'in 
children,   and  in  default  of  such  issue,  and   in  case  of  ^^J?9 
her  death,  over,  to  A.  and  B.:  and  Sir  Thomas  Plumer,  ™01*°f 

limitation, 

M.  R.,  after  saying,  that  the  words,  "  in  case  of  her  death," 
were  sufficient,  to  confine  the  failure  of  issue  to  the  death 
of  the    daughter,   also  remarked,   that,  independently  of 
that  construction,  he  thought,  "that,  from  the  gift  being 
to  the  daughter  and  her  children,  there  was  enough  to 
show,  that  the  latter  words  were  descriptive  of  her  dying 
without  leaving  children;79  and  he,  accordingly,  decided 
in  favor  of  the  ulterior  legatees.     Doubtless,  this  con- 
struction most  accords  with,  what  may  be  presumed  to 
have  been,  the  testator's  intention,  in  such  a  case ;  but,  it 
seems  difficult,  to  reconcile  it  with  the  other  construction, 
adopted  in  the  same  case,  of  the  whole  interest  vesting  in 
the  daughter,  by  force  of  the  gift  to  her  and  her  children. 
To  produce  that  effect,  "  children,"  must  be  read,  as  syno- 
nymous with, "  issue ;"  and,  it  has  before  been  said,  that  such 
is,  generally,  the  proper  interpretation  of  that  word.   But,  if 
that  be  so,  there  seems  an  end  of  all  argument,  in  favor  of  a 
restricted  failure  of  issue,  so  far  as  it  is  derived  from  the 
word,  "  such,"  because  the  issue,  previously  described,  has 
been  ascertained  to  be,  the  whole  line  of  issue  of  the  first 
taker,  however  remote,  (b)  and,  also,  because  they  do  not 
take  as  purchasers.     It  seems  impossible,  therefore,  upon 
strict  rules  of  law,  to  evade  one  of  two  constructions :  either, 
that  the  children  take  as  purchasers,  so  as  to  validate  the 
gift-over :  or,  that,  "  children,"  is  a  word  of  limitation ;  in 
which  case,  the  failure  of  issue  subsequently  mentioned 
must,  necessarily,  be  an  indefinite  failure,  and  that  makes 
the  gift-over  void  for  remoteness. 

It  is  to  be  remarked,  in  conclusion  of  this  subject,  that  Role  not  yet 
the  doctrine  of  referential  construction  has  hitherto  only  nmftrimJ 


extended  to 
in 
deed* 


(a)  Gawler  ▼.  C«fcy,  Jac.  346.  (6)  Vide,  Prior  on  "lasue,*  146. 
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had  place,  in  regard  to  limitations  in  wills,  as  well,  where  the 
subject-matter  has  been  personalty,  as,  where  it  was  real 
estate;  occasion  having,  apparently,  never  arisen,  for  the 
judicial  consideration  of  the  question,  of  the  applicability  of 
the  rule  to  limitations  in  instruments  inter  vivos* 


Subdivision  4. 


Introductory 
observations. 


Nature  of 
recent  enact- 
ment. 


The  operation  of  7  Qui  4  and  1  Vict.,  c.  26,  *.  29,  upon 
testamentary  limitations  of  personal  estate,  to  take  effect 
on  a  dying  without  issue. 

Having  thus  ascertained,  the  general  rules  of  law  appli- 
cable to  limitations  of  personal  estate  after  a  failure  of  issue, 
and  having,  also,  discovered,  what  expressions  and  circum- 
stances are  allowed  to  have  the  effect  of  restricting  words, 
primarily  importing  a  general  failure  of  issue,  to  a  dying 
without  issue  living  at  the  death,  and  having,  further,  in- 
quired into  the  different  exceptions  to  the  rule,  which 
invalidates  a  gift  of  chattels,  depending  upon  an  indefinite 
failure  of  issue,  as  those  several  subjects  stand  unaffected  by 
the  statute,  1  Vict  c.  26,  it  will  now  be  proper,  to  take  a 
short  notice  of  the  alterations,  direct  or  consequential,  in- 
troduced by  the  recent  enactment.  It  is  obvious,  however, 
that  those  alterations  are  far  less  extensive,  in  reference 
to  limitations  of  personalty,  than,  as  respects  limitations 
of  real  estate,  on  account  of  the  strong  inclination  which 
has  always  been  evinced,  in  favor  of  a  restricted  interpre- 
tation of  words  importing  a  failure  of  issue,  when  the  subject- 
matter  of  the  gift  is  personal  estate. 

The  reiteration  of  the  terms  of  the  recent  enactment  will 
be  unnecessary :  suffice  it  to  remind  the  reader,  that,  in  any 
bequest  of  personal  estate,  words,  importing  failure  of  issue 
of  a  person,  are,  by  the  new  law,  to  be  construed  to  mean, 
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a  failure  of  issue,  in  the  lifetime  or  at  the  death  of  such 
person,  unless  a  contrary  intention  appears,  by  reason  of 
such  person  having  a  prior  estate-tail,  or  of  a  preceding 
gift  being,  without  any  implication  arising  from  such  words, 
a  limitation  of  an  estate-tail  to  such  person  or  issue ;  the 
enactment  not  to  be  extended  to  cases,  where  the  before- 
mentioned  words  import,  if  no  issue  described  in  a  preced- 
ing gift  shall  be  born,  or  if  there  shall  be  no  issue,  who  shall 
attain  the  age,  or  answer  the  description,  required  for  ob- 
taining a  vested  estate,  by  a  preceding  gift  to  such  issue. 

1.  The  first  observation  which  occurs,  with  respect  to  Effect  of  new 
this  new  law,  is,  that  in  every  case  of  a  simple  bequest  of  a  JJJ^J?0011" 
term  or  other  chattel,  to  a  person,  (whether  with  or  without  bequest  to  A., 
words  of  representation,)  with  a  limitation-over,  upon  his  death,  or  death 
death  without    issue,    or  upon  the  failure  of  issue  of  a  without  brae, 
stranger,  the  prior  legatee  takes  the  absolute  interest  in  the  over» 
chattel,  defeasible  on  his  death  without  leaving  issue  living 

at  that  time,  or,  (as  the  case  may  be)  on  the  death  of  (he 
stranger  without  leaving  issue  surviving  him. 

2.  If  there  be  a  bequest  to  A.,  after  the  death  of  B.  with-  —to  A.,  after 
out  issue,  no  preceding  gift  being  made  to  B.,  the  bequest  ^thouVbKie^" 
to  A.  will  take  effect,  in  the  event  of  the  death  of  B.,  with- 
out leaving  issue  living  at  that  time. 

3.  If  the  property  be  limited  to  the  first  taker,  for  his  life  —to  A.  for 
only,  that  interest  will  not  be  enlarged,  by  virtue  of  a  sub-  hiTdeath 
sequent  limitation-over  on  his  death  without  issue ;  (such  witjj°ut  ***"*> 
enlargement  taking  place,  only,  where,  in  a  similar  limita- 
tion of  realty,  an  estate-tail  would  be  raised,  by  implication, 

in  the  first  taker,  and  such  implication  not  being  admissible, 
where  the  failure  of  issue  is  restricted ;)  but  that  limitation- 
over  will  take  place,  as  an  Executory  bequest,  to  arise,  in  the 
event  of  the  death  of  the  first  taker,  without  leaving  issue 
then  living.  If,  therefore,  he  leave  issue  surviving  him,  the 
gift-over  will  fail  of  effect,  and,  as  there  is  no  express  gift 
to  the  issue,  there  will,  consequently,  be  (as  it  should  seem) 
an  intestacy. 
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Whether,  in  The  same  degree  of  doubt,  indeed,  may  be  considered  to 

issue  take  any   attach  to  the  question,  whether  any  interest  would,  in  such 
implfeation.      a  case>  **  implkd*  in  favor  of  the  issue,  as  has  been  before 

said  (c)  to  exist,  in  regard  to  similar  devises  of  real  estate. 
Where  (d)  a  bequest  was  made  of  the  interest  of  a  sum 
of  money,  to  a  person,  for  life,  and  after  her  decease  without 
child  or  children,  the  principal  and  interest  to  go  over,  Sir 
Thamoi  Plumer,  M.  R.,  held,  that,  on  the  death  of  the  first 
legatee  leaving  children,  they  took  the  legacy,  by  necessary 
implication.  But,  it  must  be  noticed,  that,  in  this  case, 
besides  the  circumstance,  of  the  gift-over  being,  in  default  of 
children  of  the  first  taker,  and  of  the  marked  distinction, 
between  the  interest  and  the  principal,  in  the  prior  gift,  and 
the  limitation-over,  there  were  prefatory  expressions,  which 
plainly  implied,  that,  though  the  first  taker  was  to  be  confined 
to  a  life  interest,  the  testator  intended,  her  family  to  have  the 
benefit  of  the  legacy.  The  decision,  cannot,  therefore,  be 
treated,  as  an  authority,  applicable  to  the  case  of  a  bequest  for 
life,  with  a  limitation-over,  upon  the  death  of  the  first  taker 
without  issue,  (then  living ;  as  necessarily  implied  in  the  con- 
tingency expressed;)  without  any  stronger  circumstance, 
manifesting  an  intention,  to  give  the  property  to  the  issue, 
should  any  survive  the  first  taker. 

On  the  other  hand,  in  a  more  recent  case,  (e)  where 
a  sum  of  500CWL,  stock,  was  bequeathed,  in  trust  for  A.,  for 
life,  and  in  case  he  married  a  woman,  with  a  fortune  of 
a  specified  amount,  the  5000&  to  be  settled  on  his  wife,  and 
the  issue  of  such  marriage,  but,  in  case  of  A.'s  decease, 


(c)  ftst  mpra,p.  296. 

(<t)  £x  part*  Aoeert,  2  MadU  449. 
And  tee,  LetkieuUier  v.  Tracy,  3 
Atk.  784.  Bat,  in  the  latter  case,  the 
testator  had  previously  limited  estates 
by  purchase,  to  particular  issue,  which 
favored  the  implication  of  a  similar 
gift,  to  the  issue  not  included  in  the 
preceding  limitations.     Moreover,  no 


argument  was  addressed  to  the  Court, 
against  the  raising  of  a  gift  by  pur- 
chase :  it  had  reference  only  to  the 
question  of  the  implication  of  an  estate- 
tail  f  for  which,  there  was,  clearly,  no 
pretext. 

(0  Greene  v.  Ward,  1  Russ.  262 ; 
stated  to  have  been  affirmed  on  ap- 
peal, 2  My.  &  K.  440. 


SEC.  HI. — SUB.  IV.]      ON  FAILURE  OF   ISSUE.  399 

having  no  issue  of  his  body,  then,  over;  A.  married  a 
woman,  who  had  not  the  fortune  required  by  the  will, 
and  died,  leaving  issue  of  that  marriage :  and  Lord  Qifford, 
M.  R.,  (having  previously  determined,  that  the  fund  was 
given  over,  not,  in  the  event  of  A.'s  death  without  leaving 
issue  of  a  marriage,  with  a  woman  who  had  the  requisite 
fortune,  but  only,  in  case  he  died  without  leaving  any  issue 
of  his  body,)  held,  that  no  gift  could  be  implied  in  favor  of 
the  issue  of  A.,  who  survived  him,  but  that  the  fund  fell  into 
the  residue.  His  lordship  observed,  that,  "  if  a  sum  of 
money  is  bequeathed  to  A.  B.,  for  life,  and  if  he  dies  leaving 
no  issue,  then,  to  another,  that  does  not  raise  any  implica- 
tion, in  favor  of  the  issue  of  A.  B.,  though,  if  he  dies  leaving 
issue,  the  gift-over  does  not  take  effect" 

In  a  still  more  recent  case,  (/)  G.  C.  bequeathed,  as 
follows : — "  The  remainder  of  my  property  I  may  die  pos- 
sessed of,  I  leave  to  my  late  father's  two  natural  children,  to 
be  placed  in  the  British  funds,  and  the  interest  accruing 
therefrom  to  be  equally  divided,  and  paid  to  them  for  their 
support ;  but  in  the  event  of  the  death  of  either,  the  whole 
of  the  interest  to  be  paid  to  the  survivor ;  and  on  his  or  her 
demise,  should  they  leave  no  children,  I  direct,  my  property 
to  be  equally  divided  amongst  my  friends,  my  executors,  or 
their  children."  Both  the  children  left  issue  surviving  them ; 
and  a  bill  was  filed  by  the  surviving  child  (and  also  personal 
representative)  of  one  of  the  children,  against  the  widow  and 
child  of  the  other,  for  a  declaration  of  the  rights  of  the  par- 
ties. The  chief  question  made  was,  whether  the  survivor 
took  the  whole  property,  subject  only  to  an  Executory  be- 
quest, in  case  neither  of  the  children  left  children  surviving. 
On  the  first  hearing  of  the  cause,  it  appears,  that  the  Court 
considered,  the  next  of  kin  had  no  interest ;  which  showed, 
either,  that  the  first  takers,  or  one  of  them,  had  an  absolute 
interest,  subject  to  a  gift-over  (in  an  event  which  had  not 

(f)  Clarke  ▼.  Lubbock,  1  Too.  &  ColL  N.  C.  C.  492. 
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happened) ;  or,  that  the  children  of  the  first  taker  were 
entitled  to  the  property,  under  an  implied  gift.  The  Court, 
the  cause  coming,  on  for  hearing  on  further  directions, 
held,  that,  as  both  the  children  had  survived  the  testator,  and 
had  left  children,  one  child,  or  the  issue  of  one  child,  could 
claim  no  more  than  a  moiety.  The  decree  made  was  to  the 
effect,  that  one  moiety  belonged  to  the  plaintiff,  and  the 
other,  to  the  defendants,  (the  widow  and  child  of  one  of  the 
children,)  or  one  of  them,  and  that  the  dividends  of  the  latter 
moiety  should  be  paid  to  the  widow,  she  undertaking, 
properly  to  educate  and  maintain  the  child,  without  preju- 
dice to  any  question  between  the  widow  and  child.  This 
decree,  therefore,  obviously,  leaves  undecided,  the  question 
under  notice :  for,  as  to  the  moiety  decreed  to  the  plaintiff 
he  was  clearly  entitled  to  it,  either  as  representative  of  his 
deceased  parent,  or  in  his  own  right  It  will  remain  to  be 
decided,  between  the  widow  (who  was,  doubtless,  also 
representative,)  and  the  child  of  the  other  legatee,  whether 
the  property  can  be  carried  to  the  latter,  by  implication. 
The  only  alternative  to  such  a  construction  is,  that,  under  the 
preceding  bequest,  the  children  respectively  took  absolute 
interests,  subject  to  be  divested,  in  case  of  their  respective 
deaths,  without  leaving  children  surviving.  Should  the 
latter  construction  prevail,  the  point  under  notice  will  still 
remain  res  non  judicata. 

Amid  these,  seemingly  contradictory,  opinions,  it  would 
not  be  proper,  to  hazard  any  view,  with  respect  to  the 
decision,  which  may  ultimately  be  arrived  at,  when  this 
question  calls  for  distinct  consideration.  It  may  be  ob- 
served, however,  that,  the  manifest  violence  done  to  the 
intentions  of  the  testator,  by  confining  the  interest  of  the 
parent,  to  his  life,  without,  at  the  same  time,  raising  an  im- 
plication, in  favor  of  his  issue,  must  have  material  weight, 
in  opposition  to  such  a  construction,  and  will,  at  all  events, 
incline  any  Court,  which  may  be  called  upon  to  adjudicate 
the  point,  to  avail  itself  of  any  slight  circumstances  and 
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expressions,  affording  additional  ground  for  the  implica- 
tion of  a  gift  to  the  issue.  And  this  view  is  confirmed  by 
the  reflection,  that  it  was,  manifestly,  extra  the  mind  of  the 
legislature,  in  the  enactment  we  are  considering,  to  interfere 
with  the  interests  of  the  issue,  in  such  a  case,  to  any  greater 
extent,  than  the  adoption  of  one  uniform  rule  of  construc- 
tion, for  the  purpose  of  validating  limitations,  upon  the 
failure  of  such  issue,  might  require.  It  is  to  be  observed, 
that,  in  the  event  of  an  opinion  unfavorable  to  the  interests 
of  the  issue,  being  ultimately  arrived  at,  an  important  dif- 
ference will  exist,  between  a  devise  of  real  estate,  to  a  per- 
son, for  life,  and  after  his  death  without  issue,  over,  and  a 
similar  bequest  of  personalty;  in  that,  in  regard  to  the 
former,  the  ulterior  limitation  will,  as  a  contingent  remain* 
der,  be  destructible  by  the  tenant  for  life,  while,  with  respect 
to  the  latter,  it  will,  as  an  Executory  bequest,  be  free  from 
the  tortious  alienation,  or  other  act,  of  the  first  taker,  and 
will  have  effect,  or  not,  according  to  the  event 

4.  Of  course,  where  personal  estate  is  bequeathed  to  an  Effect  of  new 
individual,  absolutely  or  indefinitely,  with  a  limitation-over,  to^T^on** 
in  the  event  of  the  death  of  the  first  taker  and  of  another  ^J^0^-^, 
person,  without  issue,  the  effect  of  the  new  enactment  is,  to  issue*  *>  C. ; 
vest  the  whole  interest  in  the  property,  in  the  former, 
defeasible  on  the  deaths  of  himself  and  the  other  person 
named,  without  issue  living  at  the  time  of  their  respective 
deceases.  And  if,  instead  of  the  whole  term  passing  to  the  first 
taker  under  the  prior  bequest,  his  interest  be  confined  to  his 
life,  the  effect  will  be,  not  only  to  prevent  any  enlargement 
of  that  interest,  (which  could  not  be  effected  by  means  of  the 
indefinite  construction,)  but,  also,  to  give  place  to  the  ulterior 
bequest,  in  the  event  of  the  two  parents  or  ancestors  respec- 
tively leaving  no  issue  behind  them.  And,  in  such  a  case,  it 
should  seem,  that  there  can  be  little  ground,  for  raising  any 
implication  in  favor  of  the  two  classes  of  issue,  (in  the  event 
of  there  being  any,)  whatever  construction  may  obtain  in 
regard  to  a  case,  where  the  bequest-over  is  to  take  effect  on 
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the  fiiilure  of  issue  of  the  legatee  for  life  solely;  inasmuch 
as,  before  the  recent  act,  the  absolute  interest  would  not 
have  vested  in  both  the  persons,  the  fiiilure  of  whose  issue 
is  referred  to,  nor  even  in  the  first  taker  alone*  (g) 
And  wWe  5.  Where  a  term  or  other  personal  estate  is  bequeathed 

q^eitto*         to  a  person,  by  such  words  as,  in  the  case  of  real  estate, 
wtwSfwiiidi      would  vest  an  estate-tail  in  him,  by  direct  limitation,  or  by 
"J^fj****     the  operation  of  the  Rule  in  Shelley's  ease,  the  rule  of  con- 
realty,  strnction  will,  it  should  seem,  be  the  same,  under  the  new 
statute,  as  that  which  previously  obtained;  trig.,  the  abso- 
lute interest  will  vest  in  the  legatee,   and  any  limitation* 
over,  on  his  death  without  issue,  will  be  void,  as  too 
remote.     !£,  indeed,  the  very  words  of  the  act  be  abided  by, 
there  will  be  some  difficulty,  in  bringing  this  kind  of  limita- 
tion within  the  general  exception,  from  the  rule  of  con- 
struction enacted  by  it,  which  provides  for  those  cases, 
where  an  intention,  contrary   to  that  construction,  shall 
appear  by  the  will,  by  reason  of  the  person,  the  failure  of 
whose  issue  is  referred  to,  having  a  prior  estate-tail,  or  of  a 
preceding  gift  being,  without  any  implication,  a  limitation 
of  an  estate-tail,  to  such  person,  or  his  issue.     This  excep- 
tion, it  will  be  observed,  does  not,  in  terms,  contemplate 
the  case  of  a  previous  gift  of  personal  estate,  by  words 
which  give  the  absolute  interest  in  chattels,  as  the  con- 
struction, parallel  to  the  devise  of  an  estate-tail  in  realty ; 
and  a  captious  adherence  to  strict  technical  language  might, 
therefore,  justify  the  application  of  the  restricted  interpreta- 
tion, established  by  the  recent  statute,  even  to  those  cases, 
where  there  is  an  express  bequest  to  the  first  taker  and  the 
heirs  of  his  body.     An  equitable  attention,  however,  to  the 
spirit  and  meaning  of  the  provision  in  question,  will  pre- 
serve it  from  the  disrepute,  of  authorising  two  different 
rules  of  construction,  in  regard  to  cases,  in  most  respects, 
similar,  in  their  nature,  and  differing,  chiefly  in  the  quality 
of  the  subject-matter  of  the  gift. 

(g)  Vide  supra,  p   1 85. 
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6.  Connected  with  the  last  observation,  is  the  remark,  As  to  effect  of 
that  where  personal  estate  is  bequeathed,  to  a  person,  and  whm?tgoccun 
the  heirs  of  his  body,  or  to  a  person,  for  life,  and  after-  jji|ift-OTer» 
wards,  to  the  heirs  of  his  body,  and,  in  the  event  of  his  limitation  to 
death  without  leaving  issue,  to  another,  the  limitation-over  hi*  issue, 
would  seem  to  be  good,  notwithstanding  the  case  is  em- 
braced by  the  exception,  of  words,  referring  to  a  failure  of 

issue,  after  a  preceding  express  estate-tail,  from  the  rule 
of  interpretation  established  by  the  new  statute.  It  will 
be  remembered,  (A)  that,  as  to  bequests  not  governed  by 
1  Vict  c.  26,  a  limitation  of  personalty,  after  a  preceding 
gift  to  a  person  and  the  heirs  of  his  body,  to  take  effect  in 
the  event  of  his  death  without  leaving  issue,  is  good;  die 
word,  "leaving,"  having  its  usual  restrictive  force,  notwith- 
standing the  circumstance,  of  the  previous  gift  being  ex- 
pressly made  to  the  first  taker,  and  the  heirs  of  his  body. 
And,  although  the  recent  enactment  has  assimilated  the 
legal  signification  of  the  words,  "  dying  without  issue,"  or, 
"  without  having  issue,"  to  that  o£  "  dying  without  leaving 
issue,"  in  regard  to  the  cases,  in  which  those  expressions  do 
not  occur  after  the  limitation  of  an  express  estate-tail,  it  should 
seem,  that  the  words,  "leaving  issue,*'  still  retain  their 
appropriate  and  peculiar  force,  in  those  cases,  which  are 
excepted  from  the  operation  of  the  general  rule  of  con- 
struction laid  down  in  the  act  There  does  not  seem  to 
be  any  ground,  for  supposing,  that  the  legislature  intended, 
in  any  case,  to  extend  the  proper  signification  of  the  word, 
"  leaving;"  but,  rather,  to  leave  the  rule  of  interpretation, 
applicable  to  each  of  the  expressions  above-mentioned,  in 
statu  quofuity  in  regard  to  such  limitations,  as  are  expressly 
excepted  from  the  operation  of  the  new  enactment 

7.  As  was  observed,  in  relation  to  the  effect  of  the  new  New  role  does 
rule  of  construction  upon  limitations  of  real  estate,  (»)  so  1£mcI¥J 
here,  it  is  to  be  noted,  that  the  application  of  that  rule  is  JjjJjjJJ^f1 

(A)  Vide  tupra,  p.  32S.  (0   Vide  wpra,  p.  298,  299. 
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of  deceased 
person. 


Effisct  ov  now 
rule  on  appli- 
cation of 
referential  con- 
struction. 


General  obser- 
rations,  as  to 
operation  of 
recent  enact- 
ment upon 
gifts  of 
personalty. 


precluded,  where  the  person,  the  failure  of  whose  issue  is  re- 
ferred to,  is  dead  at  the  time  of  the  creation  of  the  limita- 
tions ;  it  being  then  impossible,  to  refer  the  dying  without 
issue,  to  the  period  of  his  death,  and  no  other  than  an  inde- 
finite failure  of  issue  being  the  alternative  construction. 

8.  The  exception,  in  the  act,  of  cases,  where  words,  im- 
porting failure  of  issue,  refer  to  issue  taking  under  a  preceding 
gift,  obviously,  exempts  from  the  new  rule  of  interpretation, 
all  limitations,  capable  of  being  brought  within  the  doctrine 
of  referential  construction,  the  discussion  of  which  occupied 
our  last  Subdivision. 

Whenever,  however,  in  any  given  case,  it  is  ascertained, 
that  that  rule  is  not  applicable,  the  effect  of  the  recent 
enactment  will,  simply,  be,  to  render  the  interests  of  the 
issue  entitled  under  the  prior  limitation,  defeasible  on  the 
death  of  the  parent  or  ancestor,  without  leaving  any  issue 
surviving  him ;  and,  of  consequence,  the  ulterior  gift  will  be 
open  to  no  objection  of  remoteness. 

9.  In  fine,  it  is  to  be  observed,  that  the  general  tendency 
of  the  recent  enactment  will  be  less  observable,  and  the  revo- 
lution introduced  by  it,  less  extensive,  in  regard  to  the  law 
of  limitations  of  personal  estates,  than,  with  reference  to 
devises  of  realty ;  and  that,  as  well,  because  there  is  less 
variety  in  the  modifications  of  interest  and  ownership,  of 
which  personalty  is  susceptible,  as,  also,  because  of  the  con- 
stant disposition,  always  more  or  less  decided,  to  approxi- 
mate to  the  restricted  rule  of  interpretation,  recently  estab- 
lished, in  the  construction  of  limitations  of  chattels,  to  take 
effect  after  or  upon  the  failure  of  issue  of  a  person.  Its 
effect  may,  generally,  be  deemed  advantageous,  as  facilitating 
the  settlement  of  a  species  of  property,  to  which,  the  ne- 
cessities of  a  commercial  commonwealth  have  given  an 
importance,  little  inferior  to  that  of  the  more  perdurable 
realty. 
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9 

It  has  been  formerly  shown,  that  where  real  estate  is  Where  estate- 
given  to  a  person,  in  fee,  subject  to  a  limitation-over,  on  his  realty  under 
death  without  heirs,  to  a  person  who  is  inheritable  to  the  2^^  of  °n 
first  taker,  the  effect  is,  to  raise  an  estate-tail  in  the  latter,  M  heirs,"  first 

taker  has 

with  a  remainder  expectant  thereon,  to  the  person,  in  whose  absolute  in- 
favor  the  ulterior  limitation  is  made.  It  frequently  happens,  personalty, 
that  a  similar  disposition  is  made  of  personalty,  or  that  real 
and  personal  estate  are  comprised  in  one  general  gift,  of  the 
character  just  mentioned.  In  such  cases,  the  Courts  have 
applied  the  same  principle  of  construction,  and  have  held, 
that  the  absolute  interest  of  the  property  vests  in  the  first 
taker,  and  that  the  ulterior  gift  is  void,  as  depending  on  an 
indefinite  failure  pf  issue. 

Thus;  the  interpretation  of  the  word,  "  heirs,*  to  mean,  Authorities 

proving  this. 

"  issue,"  in  a  bequest  of  personalty,  prevailed,  half-a-century 
since,  in  a  case,  (J)  where  a  person,  possessed  of  a  term, 
bequeathed  it,  "  to  his  grandson,  P.,  son  of  D.,  and  his  wife, 
and  the  heirs  lawfully  of  him  for  ever,  but  in  case  he  should 
happen  to  die,  and  leave  no  lawful  heir,  then  and  in  that 
case,  he  gave  it,  after  the  death  of  his  said  grandson,  to  the 
next  eldest  son  or  heir  of  D.  and  his  wife ;  and,  so  on,  to 
the  next  eldest  son  or  heir,  if  (he  last  should  die  without 
heirs:"  P.  having  died  without  issue,  an  ejectment  was 
brought,  by  the  next  eldest  son  of  D. :  and  it  was  held,  in 
B.  R.,  that  it  was  apparent  on  the  will,  that  the  testator,  by, 
"lawful  heirs,"  meant,  "  heirs  of  the  body,"  and  that,  "leaving 
no  lawful  heir,"  must  be  confined  to,  "  leaving  no  issue  at 
the  time  of  his  death;"  which  construction  entitled  the 
legatee-over. 

And  the  construction,  of  the  absolute  interest  vesting 
under  a  bequest  in  default  of  heirs,  was  also  adopted  in  a 
very  recent  case,  (A)  where  a]  testator  bequeathed  a  lease- 
hold house,  with  the  furniture,  plate,  &c,  thereunto  belong- 
ing, to  his  son,  R. ;  "and  should  he  die  without  Ait'ror  will, 

(j)  Goodtitb  d.  Ptake  v.  Pegden,  (*)  Green  v.  Harvey,  1  Hare,  428. 

2  T.  B.  720. 
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the  profits  of  the  said  house  to  be  equally  divided  between 
all  the  testator's  grandchildren :"  R.  having  died  without 
issue  and  intestate,  a  question  arose,  between  the  represen- 
tatives of  the  deceased  son,  and  the  grandchildren,  as  to  the 
right  to  the  property :  and  Sir  7.  Wigram,  V.  C,  decided, 
that  the  gift  to  R.  was  absolute  in  the  first  instance,  as  the 
testator,  in  referring  to  the  heir  of  his  son,  must,  of  necessity, 
mean,  issue ;  and,  being  of  opinion,  that  the  gift-over,  in 
case  of  the  legatee  not  making  any  will,  was  void,  the 
learned  judge  declared,  the  representatives  of  R.  entitled. 

And,  again,  in  a  still  later  case,  (/)  a  testator,  possessed 
of  personal  property  only,  by  his  will,  directed,  that  the  in- 
terest on  his  property  should  be  divided  into  four  equal 
shares :  one  share  to  be  given  to  his  wife,  for  life,  and,  then, 
to  devolve  to  his  children,  and  the  longest  liver,  in  equal 
shares;  the  remaining  three  shares  to  be  divided  equally 
between  his  three  children  and  their  heirs ;  with  a  direction, 
thus : — "  should  all  my  children  die  without  heirs,  my  pro- 
perty, in  that  case,  to  be  divided  equally  between  the  child- 
ren of  my  brothers  and  sisters  alive  on  the  death  of  my  last 
child."  Questions  arising  as  to  the  construction  of  this  will, 
no  doubt  was  made  at  the  bar,  as  to  the  propriety  of  construing 
the  word,  "  heirs,"  in  the  ulterior  gift,  in  the  sense  of 
"issue;"  and  Sir  /.  L.  Knight  Bruce,  V.  C,  decided,  that 
such  was  the  interpretation  to  be  put  upon  it. 

It  seems  (m)  to  be  a  question,  in  these  cases,  whether,  an- 
terior to  the  inquiry,  as  to  the  relationship  of  the  ulterior 
legatee  to  the  first  taker,  the  word,  heirs,  is  to  be  regarded, 
as  meaning,  next  of  kin,  and  not,  strictly,  the  line  of  persons 
inheritable  to  real  estate.  There  can  be  little  doubt,  that, 
under  ordinary  circumstances,  the  word,  "  heirs,"  in  limita- 
tions of  personal  estate,  must  be  thus  interpreted.  But 
the  difficulty,  in  extending  this  rule  to  the  class  of  gifts  in 
question,  consists  in  this : — that  the  constructive  change  o£ 


(/)  GarraU  v.  Cockereil,  1  You.  & 
Coll.  N.  C.  C.  491. 


(m)  See  the  argument  in  GarraU 
▼.  CocMereU,  supra. 
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"heirs,*  into,  "  heirs  of  the  body,"  is  merely  a  restriction  of 
the  term,  to  heirs  special  (which,  obviously,  assumes,  that  it 
retains  its  proper  meaning) ;  whereas,  if  the  word  is  under- 
stood, to  refer  to  a  class  of  persons,  of  a  wholly  different 
character,  and  succeeding  in  a  manner,  in  no  way  connected 
with,  or  analogous  to,  heirship,  the  basis,  on  which  the 
alteration  of,  "  heirs,"  into,  "  issue,"  rests,  entirely  fails. 

finally,  it  is  to  be  observed,  that  the  construction  of  tes-  Limitation*  on 
tamentary  limitations  of  personalty,  on  a  dying  without  ^"F6^ 
heirs,  or,  without  heirs  of  the  body,  has  experienced  no  "tain  of  the 
statutory  change,  similar  to  that,  which  has  been  effected,  in  affected  by 
regard  to  gifts  on  a  failure  of  issue ;  and,  therefore,  the  in-  ' 

definite  interpretation,  and  its  consequences,  still  prevail, 
with  respect  to  such  gifts,  as  well  in  wills,  as  in  deeds. 


CHAPTER  XVI. 

OF  THB  BULB  AGAINST  PERPETUITIES,  AS  IT  AFFECTS  RE- 
MAINDERS, AND  LIMITATIONS  IN  THE  NATUBE  OF  REMAIN- 
DERS;    AND   THEREIN,    OF   THE   DOCTRINE  OF    CY-PBES. 

The  limitations,  to  which  our  attention  has  been  hitherto 

confined,  were,  either,  Executory  devises  and  bequests,  or 

Springing  and  Shifting  Uses,  or  Trusts  of  the  like  nature. 

Sometime*  And  it  may,  probably,  on  the  first  view,  appear,  that  these 

JUSKSw,*^  several  classes  of  limitations  exhaust  the  doctrine  of  perpe- 

hm  Tit!™  the    tuity,  in  respect  of  the  seeming  inapplicability  of  the  rule, 

Uwt  again  it      to  limitations  of  direct  remainders  at  Common  law.   Indeed, 

aud  Khj.   '      as  much  has  been,  in  effect,  said,  by  writers  of  even  more 

than  ordinary  repute. 

Thus,  the  Commissioners  on  the  law  of  Real  Property 
commence  their  observations  on  the  subject  of  Perpetuities, 
with  the  following  statement :  (n) — "  All  future  interests,  not 
being  remainder*,  are  restrained  in  their  limits  by  the  Rules 
of  law  relating  to  Perpetuities."  An  opinion,  thus  sanctioned, 
deserves  great  respect ;  but  it  is  conceived,  that,  upon  both 
principle  and  authority,  it  must  be  dissented  from. 

The  notion  in  question  is,  perhaps,  in  some  degree,  to  be 
accounted  for,  from  the  confused  and  involved  character  of 
the  opinions  generally  entertained  upon  the  subject,  until 
within  very  recent  times,  and  from  the  inherent  difficulty  in 
the  way  of  a  clear  application  of  the  principles  and  doctrines 
of  remoteness,  to  limitations,  by  way  of  particular- estate  and 

{■)  Third  Report,  p.  20. 
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remainder  (the  only  other  class  of  gifts  besides  those  above 
referred  to). 

The  rule,  that  the  remainder  must  vest  during  the  con- 
tinuance of  the  particular-estate,  or  eo  imtanti  of  its  deter- 
mination, may  be,  and  frequently  is,  supposed,  to  favor  this 
notion  of  the  inapplicability  of  the  laws  against  remoteness 
to  strict  remainders. 

And,  in  truth,  this  reason  would  be  all-sufficient,  were  it  Remainder! 

may  be  too 

not,  that  particular-estates  for  life  may  be  limited  to  persons  remote,  be- 
unborn ;  since,  as,  in  that  case,  eveiy  particular-estate  must  particular- 
be  limited  to  a  person  in  essey  and  every  remainder  must  Jf^iSJi**1* 
take  effect  immediately  on  the  determination  of  such  par-  unborn  persons, 
ticular-estate,  or,  not  at  all,  there  could  be  no  possible 
danger  of  a  tendency  to  undue  remoteness  in  a  remainder, 
because  the  period  of  the  suspension  of  full  enjoyment  of  the 
property  could,  in  no  case,  exceed  a  life  in  being,  or  the  sur- 
vivor of  several  lives  in  being,  where  two  or  more  life-estates 
were  limited.  But,  as  it  is  well  established,  that  a  particular- 
estate  for  life  may  be  granted  to  a  person  unborn,  and  that 
remainders  may  be  limited  after  such  estates,  there  is  no  ne- 
cessary guarantee  for  the  non-violation  of  the  law  against 
Perpetuities,  because,  if  the  vesting  of  the  remainder  be 
postponed  to  the  decease  of  the  unborn  tenant  for  life,  the 
boundary  of  a  life  in  being,  and  twenty-one  years,  will  not 
be  observed.  It  is  true,  the  unborn  tenant  for  life  may  die, 
and  the  remainder  come  into  possession,  within  the  period 
allowed  by  law,  but,  as  we  have  seen,  the  Rule  against  Per- 
petuities is  not  satisfied,  by  the  mere  possibility  of  its  limits 
not  being  transgressed.  The  primary  or  moving  cause,  then, 
of  the  extension  of  the  doctrine  of  perpetuity,  to  limitations 
of  remainders,  is  to  be  found,  in  the  circumstance,  of  their 
being  allowed  to  be  limited,  after  prior  gifts  to  unborn  per- 
sons, for  life. 

But,  in  order  to  show  the  connexion  between  the  doctrine,  Nature  of  rale, 
that  life-estates  may  be  limited  to  persons  unborn,  and  the  must  vest  at 
rule,  that  remainders  are  within  the  scope  of  the  laws  against  tffiS^ 

estate. 
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remoteness,  it  is  necessary,  to  consider,  what  is  the  exact 
meaning  of  the  rule  of  law,  that  a  remainder  must  Test, 
before  or  at  the  determination  of  the  particular-estate*  If 
the  rule  require,  that  every  contingent  remainder  should 
yest,  by  the  time  of  the  expiration  of  the  first  freehold 
estate,  (which  must,  necessarily,  be  limited  to  a  person  in 
esse,)  if,  in  feet,  the  term,  particular-estate,  mean,  the  free- 
hold interest  first  in  the  order  of  the  limitations,  then, 
obviously,  all  tendency  to  remoteness  in  a  remainder  is  pre- 
cluded, and  it  would  be  unscientific,  to  say  the  least,  to 
speak  of  a  remainder,  as,  in  any  possible  case,  too  remote. 

The  rule,  it  is  conceived,  amounts,  simply,  to  this, — that 
some  preceding  freehold  estate  must  subsist  and  endure, 
until  the  time  when  the  contingent  remainder  vests.  It  is 
true,  opinions  have  been  entertained,  that  the  rule  requires, 
every  contingent  remainder  to  vest  during  the  continuance 
of  the  first  freehold  estate ;  in  other  words,  that  the  term,  the 
particular-estate,  means,  the  estate  fint  limited :  but  the  writer 
is  unable  to  discover  any  authority,  or,  even,  dictum,  of  either 
judge,  or  text-writer,  warranting  such  a  construction  of 
the  rule  in  question.  All  the  partial  freehold  estates 
amount,  in  fact,  to  one  aggregate  interest,  prior  to  the 
determination  of  which,  any  contingent  remainder  may  vest 
Thus,  if  land  be  settled,  to  the  use  of  A.,  for  life,  and,  after 
his  decease,  to  the  use  of  B.,  for  life,  and,  after  his  decease, 
to  the  fint  and  other  sons  of  B.,  or  of  C,  in  tail,  it  is  unde- 
niable, that  if  any  son  of  B.,  or  C,  be  born,  in  the  lifetime 
of  B.,  althongh  after  the  decease  of  A.,  that  son  is  capable 
of  taking  under  the  ulterior  remainder.  This  seems,  indeed, 
to  be  conceded,  when  all  the  partial  estates  are  limited  to 
penons  in  esse ;  but  a  distinction  has  been  said  to  exist, 
in  regard  to  cases,  where  either  of  those  estates  is  itself 
contingent,  as  limited  to  a  person  unborn.  But,  it  may  be 
asked,  what  intelligible  ground  of  distinction  this  circum- 
stance affords,  if  it  be  clearly  settled,  that  a  life-estate, 
limited  to  a  person  unborn,  is  as  valid,  as  a  similar  interest, 
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created  in  favor  of  a  person  in  esse  ?  That  fact  ascertained, 
it  is  difficult  to  understand,  why  a  freehold  estate,  limited  to 
a  person  unborn,  may  not,  if  it  actually  take  effect  in  pos- 
session, serve  as  the  particular-estate,  during  whose  continu- 
ance, the  next  succeeding  contingent  remainder  is  to  vest,  as 
well  as  a  life-interest,  limited  to  a  person  in  existence,  after 
the  determination  of  a  prior  freehold,  and  which,  in  its  turn, 
becomes  the  estate,  at  the  determination  whereof,  the  next 
remainder  is  to  take  effect.  If  the  unborn  person,  to  whom 
the  ulterior  life-interest  is  limited,  be  not  in  esse,  at  the 
determination  of  the  preceding  particular-estate,  it  fails,  and 
the  contingent  remainder,  dependent  upon  the  two  partial 
estates,  must  vest,  and,  in  default  of  that,  some  succeeding 
remainder.  But  the  possibility,  that  the  life-interest  of  the 
person  in  esse  may,  ultimately,  and  in  event,  become  the 
single  particular-estate,  on  which  the  contingent  remainder 
is  expectant,  is,  obviously,  a  matter  of  no  consideration; 
for  the  contingency,  that  the  life-interest  of  the  unborn 
person,  may  be  such  particular-estate,  is  sufficient,  to  show, 
that  there  is  no  necessary  preventive  of  the  objection  of 
remoteness* 

In  other  words,  the  rule  is,  that,  until  the  contingency 
arises,  the  interest,  depending  on  it,  must  be  supported  by 
some  preceding  particular-estate  of  freehold,  vested  in  in- 
terest, and  in  relation  to  which,  the  estate,  to  arise  on  the 
contingency,  is  a  remainder;  and  that  the  remainder  must 
vest  in  interest,  before  the  determination  of  such  vested 
estate,  or  in  the  instant,  in  which  that  estate  determines,  (o) 
And  it  is  clear,  therefore,  that  if  the  freehold,  limited  to  the 
unborn  person,  vest,  at  or  before  the  determination  of  the 
first  freehold  interest,  the  ulterior  contingent  remainder  will 
be  supported  by  a  preceding  vested  estate;  (during  the  con- 
tinuance of  the  first  freehold,  by  it,  and,  after  its  expiration, 
by  the  subsequent  particular-estate ;)  and  that  the  rule  will 
be  satisfied,  if  that  remainder  be  capable  of  taking  effect,  at 

(o)  1  Prest  Ertatts,  243. 
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the  determination  of  the  Tested  interest,  by  which  it  is  so 
preceded. 

Thus  much,  then,  upon  the  rule,  as  to  the  period  for  the 
vesting  of  remainders,  as  influenced  by  the  circumstance, 
of  life-estates  being  allowed  to  be  limited  to  persons  un- 
born. 

To  complete  the  theoretic  proof  of  the  doctrine,  that 
remainders  may  be  too  remote,  it  only  remains,  to  show, 
that,  where  limitations  are  made,  after  gifts  to  persons  un- 
born, for  life,  either  to  persons  in  esse,  or  to  the  issue  of 
such  unborn  tenants  for  life,  those  limitations  are,  in  the 
strict  sense  of  the  term,  remainders.  And  this  may  be 
proved,  even  upon  the  hypothesis,  that  the  first  freehold 
estate  is  that,  during  whose  continuance,  or  at  whose 
determination,  the  contingent  remainder  must  vest.  For, 
what  is  the  invariable  test,  as  to  the  mode  of  operation  of 
future  limitations  of  real  estate?  It  is,  that,  if  the  limita- 
tion may,  possibly,  take  effect,  as  a  remainder,  it  shall  never 
operate,  as  an  Executory  devise,  or  Springing,  or  Shifting 
use.  (p)  If  this  criterion  be  applied,  in  the  supposed  case, 
it  is  clear,  that,  as  it  is  possible,  for  any  limitation  to  a  per- 
son or  persons  unborn  to  vest  before  the  determination  of 
a  prior  freehold  estate,  (there  being,  of  course,  no  extra- 
neous restriction,  as  to  the  birth  of  such  persons  taking 
place  after  the  expiration  of  the  preceding  interest,)  such 
limitation  must  always  be  of  the  character  of  a  remainder. 
And,  if  the  preceding  or  last-continuing  particular-estate 
be  that,  during  whose  continuance,  the  remainder  is  to  vest, 
it  is  obvious,  the  argument  is,  if  possible,  still  stronger. 

In  support  of  the  practical  conclusion  from  these  senti- 
ments, are  to  be  adduced,  the  opinions  of  several  established 
text-writers.  Mr.  Fearne  remarks,  (y)  that  "any  limita- 
tion, in  future,  or  by  way  of  remainder,  of  lands  of  inherit- 
ance, which,  in  its  nature,   tends  to  a  perpetuity,  even 


(j>)  Vide  supra,  pp.  76,  107. 


(o)  C.  B.  p.  502. 
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although  there  be  a  preceding  vested  freehold,  so  as  to  take  ""J  be  too 
it  out  of  the  description  of  an  Executory  devise,  is  by  our 
Courts  considered,  as  void  in  its  creation ;  as  in  the  case, 
of  a  limitation  of  lands  in  succession,  first,  to  a  person  in 
esse,  and,  after  his  decease,  to  his  unborn  children,  and, 
afterwards,  to  the  children  of  such  unborn  children,  this 
last  remainder  is  absolutely  void."  And  so,  Mr.  Preston, 
though  taking  a  somewhat  artificial  distinction,  between  the 
remoteness  of  a  remainder,  and  the  remoteness  of  the  event 
on  which  it  depends,  (r)  says, — "  A  remainder  may  be  too 
remote  and  void,  because  it  is  limited  to  the  children  of  a 
person  unborn,  and  to  whom  a  prior  estate  for  life  is 
limited;  and  all  limitations-over,  by  way  of  remainder,  after 
and  expectant  on  a  remainder  which  is  too  remote,  will, 
also,  be  void."  And,  in  another  place,  (s)  the  same  gentle- 
man speaks  of  remainders  being  "  obnoxious  to  the  objec- 
tion of  contravening  the  policy  of  law  against  perpetuities: n 
and,  elsewhere,  (t)  he  has  treated  it,  as  perfectly  clear,  that 
remainders  may  be  open  to  the  objection  of  remoteness. 
The  author  of  the  Treatise  on  Wills,  also,  in  various  parts  of 
the  section  of  his  work  which  relates  to  the  Rule  against 
Perpetuities,  (u)  has  discussed  that  subject,  upon  the  clear 
understanding,  that  strict  remainders  at  Common  law  are 
embraced  by  it 

In  addition  to  these  opinions,  are  to  be  adduced,  two  Case  of 
cases,  which,  the  writer  ventures  to  conceive,  are  conclusive  ^j2£j.T" 
authorites  in  favor  of  the  doctrine  here  maintained*  The 
first  is  the  famous  one  of  Hopkins  v.  Hopkins,  (v)  the 
facts  of  which  were,  shortly,  these : — A  testator  devised  real 
estate,  to  the  use  of  trustees,  and  their  heirs,  upon  trust  for 
S.  H.,  only  son  of  J.  H.,  for  life,  and  after  his  decease,  in 
trust  for  the  first  and  other  sons  of  his  body,  successively  in 

(r)  2  Eway  on  Abet  114, 115.  240,  241, 260,  261. 

(t)  lb.  148.  (t>)  I    Atk.   580;  1    West,  606; 

(t)  lb.  166,  168.  Btttl  n.  to  Co.  Litt.  271,  b.                                        * 

(«)  See  pp.  226,  229,  230, 236,  n., 
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tail-male,  and  in  default  of  such  issue,  in  case  J.  H.  should 
have  any  other  son  or  sons  of  his  body,  then,  in  trust  for 
all  and  every  such  other  son  and  sons,  respectively  and 
successively,  for  life,  with  like  remainders,  to  their  several 
sons,  as  are  limited  to  the  issue  male  of  S.  H.,  and  for  de- 
fault of  such  issue,  then,  in  trust  for  the  first  and  every 
other  son  of  C.  H.,  the  eldest  daughter  of  J.  EL,  successively, 
for  life,  with  remainder,  to  the  heirs  male  of  their  respec- 
tive bodies,  with  similar  limitations  to  the  sons  of  three 
other  daughters  of  J.  H.,  or,  to  the  sons  of  any  other 
daughters  which  he  might  afterwards  have  born,  and  for 
default  of  such  issue,  in  trust  for  the  first  and  every  other 
son  of  EL  D.,  successively,  for  life,  with  divers  remainders- 
over.  S.  H.  died  in  the  lifetime  of  the  testator;  and  J.  H., 
after  the  death  of  the  testator,  had  another  son,  W.,  who 
lived  only  a  few  months.  There  being  no  issue  male  of 
J.  EL,  or  of  any  of  his  daughters,  the  eldest  son  of  H.  D. 
claimed  to  be  entitled  to  the  estates  devised,  under  the  limi- 
tations to  the  first  and  other  sons  of  H.  D.  In  support  of 
this  claim,  it  was  contended,  that,  although  by  the  death  of 
S.  H.,  in  the  testator's  lifetime,  all  the  limitations  were 
executory,  yet,  on  the  subsequent  birth  of  W.,  the  estate 
for  life,  given  to  him,  vested,  and  the  ulterior  limitations 
became  remainders ;  and  that  all  the  intermediate  limita- 
tions failing,  as  such,  by  reason  of  the  non-existence  of  the 
objects  of  them,  at  the  decease  of  W.,  the  remainder  to  the 
eldest  son  of  H.  D.  was  the  first  vested  remainder ;  which, 
therefore,  took  effect  It  was  further  argued,  on  the  same . 
side,  that  if  the  subsequent  limitations  could  not  take  effect, 
as  Executory  devises,  neither  could  they  be  good,  as  con- 
tingent remainders,  because  they  were  not  to  come  in  esse, 
within  that  compass  of  time  which  the  law  allowed.  On 
the  other  hand,  it  was  said,  that  the  estate,  vested  in  the 
trustees,  was  sufficient,  to  support  the  contingentremainders, 
though  no  particular  trust  was  declared :  it  was  admitted, 
however,  that  the  subsequent  limitations  to  the  sons  of  sons 
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unborn  were  bad,  but,  it  was  said,  that  did  not  affect  the 
question  under  consideration;  they  might  be  altogether 
struck  out,  or  might,  more  properly,  be  construed  as 
creating  estates-tail  Lord  Chancellor  Hardwicke  held, 
that  the  subsequent  contingent  limitations  could  not  be 
supported,  as  so  many  distinct  Executory  devises,  but  that 
they  must  all  be  considered  as  remainders.  His  lordship 
then  proceeded  to  observe,  that  it  was  not  necessary ,  in 
order  to  bar  the  plaintiff. from  having  an  immediate  convey 
ance9  that  all  the  contingent  limitations,  intervening  the  estate 
limited  to  S.  H.9  and  that  to  the  plaintiff,  should  be  good 
subsisting  contingent  remainders  :  it  was  sufficient  if  some  of 
them  were  good,  for,  then,  so  long  as  they  continued,  the 
plaintiff  could  not  be  let  in.  The  Lord  Chancellor,  then, 
decided,  that  the  legal  estate  in  the  trustees  was  sufficient 
to  support  such  of  the  contingent  remainders  as  were  valid; 
and  the  bill  for  a  conveyance  was,  consequently,  dismissed. 
In  this  case,  then,  we  have  a  decision,  that  limitations  to 
unborn  persons  and  their  children,  successively,  after  an 
estate  of  freehold,  are  contingent  remainders ;  and  an  ad- 
mission, at  the  same  time,  that  such  remainders  may  be 
void,  on  the  ground  of  remoteness. 

The  other  authority,  alluded  to,  is  the  case  of  Seaward  v.  Case  of 
Wiliocky  (w)  where  there  was  a  devise,  "  to  A.,  for  life,  and  wubek. 
after  him,  to  his  eldest  or  any  other  son  after  him,  for  life, 
and  after  them,  to  as  many  of  his  descendants,  issue  male, 
as  shall  be  heirs  of  his  or  their  •  bodies,  down  to  the  tenth 
generation,  during  their  natural  lives."  A.  having  become 
bankrupt,  the  property  was  sold  by  the  assignees,  and,  upon 
an  action  by  the  purchaser,  for  return  of  the  deposit,  on  the 
ground  of  a  good  title  to  the  fee-simple  not  being  deduced, 
it  was  contended,  on  the  part  of  A.,  that  he  took  an  estate- 
tail,  in  order  to  effectuate  the  general  intention,  that  the 
property  should  be  inherited,  in  succession,  by  his  issue 

(w)  5  East,  198.    See  also  Beard  r.  Wuicolt,  &  Taunt.  393. 
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male.  But  it  was  held,  in  B.  R.,  that  the  estate  of  A.  could 
not  be  enlarged,  as  there  was  no  general  intent,  to  give  a 
descendible  estate  to  the  issue  of  the  first  devisee,  but  a 
single  intent,  to  create  a  succession  of  estates  for  life,  not 
warranted  by  the  law.  And,  throughout  the  judgment,  it 
is  observable,  that  it  was  treated,  as  clear,  that  if  the  first 
taker  had  only  an  estate  for  life,  all  his  sons,  except  one,  and 
the  issue  of  all  such  sons,  would  be  excluded.  In  this 
case,  then,  there  were  limitations  of  strict  Common  law  re- 
mainders, deemed  void  on  the  ground  of  remoteness. 

After  this  attempt,  to  support  the  view,  here  taken,  of 

the  question,  of  the  applicability  of  the  laws  against  remote* 

ness,  to  limitations  of  remainders  at  Common  law,  as  well, 

by  reason  and  analogy,  as,  by  authority,  the  writer  trusts, 

he  shall  escape  the  charge  of  presumption,  in  advancing  a 

doctrine,  opposed  to  one,  which  has,  apparently,  obtained 

the  concurring  assent,  of  so  respectable  and  learned  a  body, 

as  the  Commissioners  on  the  law  of  Beal  Property* 

The  dream-         jt  ]iaa  \)een  sometimes  said,  (x)  that  contingent  remainders 

contingent        being  liable  to  be  defeated,  by  the  tortious  alienation  of  the 

being  destruc-    particular-tenants,   or,   by   the   merger  of  the  particular- 

SectinVprior    estates  *n  ulterior  vested  remainders,  a  sufficient  protection 

particular-        jg  provided  against  Perpetuities,  to  entitle  such  remainders, 

argument         to  exemption,  from  the  operation  of  the  Rule  for  their  pre- 

their  tendency    vention. 

to  a  perpetuity.  ITLaia  argument,  however,  is  exposed  to  the  remark,  that 
it  meets  those  cases  only,  in  which,  there  is  no  intervening 
estate  limited  to  trustees,  for  the  purpose  of  preserving  the 
contingent  remainders.  Besides,  it  assumes  a  regard,  on  the 
part  of  the  law,  to,  and  a  prospective  provision  for,  acts  and 
consequences,  which  it  deems  wrongful,  and  which,  there- 
fore, it  cannot,  with  consistency,  presume.  And  to  this 
objection,  in  point  of  principle,  is  to  be  added,  the  absence 
of  all  authority  for  the  doctrine  in  question,  and  the  exist- 


(*)  2  Prest.  Abst  1 14.    Rand.  Perp.  93,  et  ttg. 
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ence  of  some  of  a  contrary  tendency,  if  respect  be  had  to  the 
analogy  afforded  by  the  role,  which  refuses  to  force  on  a 
purchaser,  a  title  to  property,  based  on  a  tortious  destruc- 
tion of  contingent  remainders.  On  all  the  grounds  of 
objection,  then,  to  which  the  validity  of  any  argument  can 
be  exposed,  that,  here  referred  to,  seems  disentitled  to  our 
confidence  and  reception,  (y) 

The  operation  of  the  Rule  against  Perpetuities,  upon 
limitations  by  way  of  remainder,  being  thus  ascertained,  it 
will  be  proper,  to  proceed  in  the  inquiry,  as  to  what  re- 
mainders are  thereby  rendered  void  for  remoteness,  and, 
what  are  valid.  And  in  this,  as  in  every,  application  of  die 
doctrine  of  perpetuity,  it  must  be  remembered,  that  the 
requirement  of  the  Rule  is,  a  necessary,  and,  not  merely,  a 
probable  or  possible,  vesting,  within  the  prescribed  limits. 

1.  It  may  be  laid  down,  as  a  universal  proposition  upon  ^^{11%  not 
this  subject,  that  every  remainder,  limited  after  a  particu-  d^^of*1 
lar-estate  to  an  unborn  person  for  life,  which  is  so  given,  unborn  tenant 

..  .111  i.11  for  Kfe,  void. 

that  it  cannot  vest  until  the  decease  of  such  unborn  person, 
is  void,  as  too  remote.  It  is  true,  the  unborn  tenant  for  life 
will  necessarily  come  in  esse,  if  at  all,  during  a  life  in  being ; 
and  if  the  vesting  of  the  remainder  were  not  postponed  for 
a  longer  period,  than  his  attainment  of  the  age  of  twenty- 
one  years,  there  would  be  no  objection  to  it,  on  the  ground 
of  remoteness.  But,  as  the  period  of  the  death  of  the 
unborn  tenant  for  life  is  indefinite,  it  is  manifest,  that  the 
limits  of  the  Rule  are  transgressed ;  a  whole  life  not  in  esse 
being  taken  for  the  period  <jf  suspension,  independently  of 
the  time  which  must  elapse  prior  to  the  birth  of  the  first 
taker.  It  is  not,  it  will  be  observed,  that  a  remainder  can- 
not be  limited  after  an  estate  for  life  to  an  unborn  person, 
or  after  a  succession  of  such  estates  (as  was  formerly  sup- 
posed); but  that  the  remainder  is,  either,  not  vested  imme- 
diately, or  is  not  so  limited,  that  it  must  vest,  within  the 

(y)  See  2  Jarm.  Willi,  226. 
E  E 
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allowed  limits.  This  may  be  exemplified  by  a  recent  case, 
in  reference  to  a  limitation  of  personalty.  Thus,  (z)  a  testa- 
tor gave  the  dividends  of  stock,  to  his  brother  and  three 
sisters,  and  after  the  decease  of  either  of  them,  leaving  any 
children,  the  share  of  him  or  them  sq.  dying,  to  be  paid  to 
such  children,  for  their  lives,  with  benefit  of  survivorship, 
and  in  case  either  of  his  brother  and  asters  should  die  with- 
out leaving  such  issue,  then,  the  survivor  or  survivors  to  take 
the  dividends,  and  after  the  decease  of  the  survivor  of  the 
children  of  his  brother  and  sisters,  the  testator  directed  the 
stock,  and  all  dividends  then  due,  to  be  disposed  of  accord- 
ing to  the  Statute  of  Distributions ;  and  it  was  held,  that 
the  bequest  of  the  capital  of  the  stock  failed  for  remoteness, 
and  that  it  was,  therefore,  undisposed  of,  and  went  to  tbe 
next  of  kin  of  the  testator  living  at  his  death-  Here,  we 
perceive,  that  the  ulterior  bequest  was  necessarily  contin- 
gent, until  the  decease  of  the  survivor  of  the  class  of  unborn 
persons,  (children  of  the  testator's  brother  and  sisters,)  as  the 
individuals,  who  should  answer  the  description  of  those  to 
whom  the  capital  was  given,  could  not  be  ascertained  until 
that  time.  The  argument,  as  reported,  extended  even  so 
far,  as  to  maintain  the  invalidity  of  any  gift  of  an  absolute 
interest,  beyond  a  prior  limitation  of  a  life-interest  to  an 
unborn  child,  but  it  cannot  be  presumed,  that  either  the 
advocate  or  the  Court  adopted  any  such  doctrine,  opposed, 
as  it  is,  no  less  to  the  very  authority  cited  in  its  behalf  than 
to  all  principle  and  analogy,  (a) 


(*)  Cooke  t.  Bowler,  2  Keen,  54. 

(a)  A  learned  writer  has  observed, 
with  reference  to  this  case,  as  fol- 
lows : — M  It  is  not  uncommon,  to  find 
it  stated,  in  unqualified  terms,  that, 
though  you  may  give  a  life-interest  to 
an  unborn  person,  every  ulterior  gift 
is  necessarily  and  absolutely  void; 
and  some  countenance  to  this  doctrine 
is  to  bo  found,  in  the  judgment,  as  re- 
ported, of  an  able  living  judge,  (  Cooke 


v.  Bowler,  2  Keen,  54.)  though  the 
adjudication  itself,  rightly  considered, 
lends  no  support  to  any  such  doc- 
trine, as  the  ulterior  gift,  which  was 
there  pronounced  to  be  void,  was  no- 
thing more  than  a  declaration,  that 
the  property  should  go  according  to 
the  Statute  of  Distributions ;  so  that 
the  claim  of  the  next  of  kin,  who  was 
held  to  be  entitled,  was  perfectly  con- 
sistent with  the  will,  unless,  indeed, 
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It  may  be  observed,  that  a  remainder,  after  an  estate  for 
life  limited  to  an  unborn  person,  will  not  be  rendered  con- 
tingeht  on  its  determination,  by  the  mere  circumstance,  of 
the  remainder  being  introduced  by  the  words,  "subject 
thereto,"  or  the  like ;  such  expressions  having  reference  only 
to  the  posteriority  of  the  remainder  to  the  partial  estate. 

2.  A  limitation  to  the  unborn  child  or  other  issue  of  an  Remainder  to 
unborn  tenant  for  life,  unconfined  in  regard  to  the  time  tenant  for  life, 
of  the  birth  of  the  remoter  issue,  is  absolutely  void  for  J^^^eir 
remoteness.     Such  a  limitation  is  necessarily  void ;  because,  coming  in  esse 
as  there  are  no  limits  to  the  time,  within  which  the  unborn  restricted. 
child  in  the  second  degree  is  to  come  in  esse,  it  may  hap- 
pen, that  no  person,  entitled  to  take  under  the  remainder, 
will  exist,  until  after  the  lapse  of  twenty-one  years  from  the 
birth  of  the  unborn  tenant  for  life ;  and,  unless  the  remain- 
der vests  within  that  period,  it,  obviously,  transgresses  the 
prescribed  boundary.     It  might,  also,  be  supposed,  that  such 
a  limitation  violates  the  Common  law  rule,  with  respect  to  a 
possibility  upon  a  possibility,  as  it  assumes,  first,  the  event  of 
the  birth  of  a  child,  and,  then,  the  birth  of  issue  of  such  child ; 
but  this  doctrine  can  now  scarcely  be  said  to  be  of  any  au- 
thority, since  it  is  clear,  that  limitations  may  be  made  to  the 
unborn  issue  of  an  unborn  child,  if  it  be  provided,  that 
such  issue,  in  the  second  degree,  shall  be  born,  or  that  their 

H  applied  to  the  next  of  kin  at  the  (rightly  or  wrongly  ;  it  is  of  no  im- 

death  of  the  unborn  legatee  for  life,  portance  to  consider ;)  read,  as  a  gift 

which  would  have  been  clearly  void,  to  the  next  of  kin  of  the  testator  living 

as  embracing  persons,  who  would  not  at  the  decease  of  the  survivor  of  the 

have  been  ascertainable  until  more  children  of  his  brother  and  sisters ; 

than  twenty-one  years  after  a  life  in  which  was,  clearly,  too  remote  a  period, 

being ;  but  for  this  construction  there  for  ascertaining  the  objects  of  the  gift, 

seems  to  have  been  no  ground."    1  If   the    ulterior    limitation    merely 

Jam.  Wills,  241,  242.     With  de-  amounted  to  a  declaration,  that  they 

ference  to  this  opinion,  it  is  conceived,  should  take,  on  whom  the  law  would 

the  Master  of  the  Rolls  did  decide,  cast  the  property,  wherefore  was  it 

that  the  ultimate  limitation  was  void,  "void?"  and  how  could  it  M  fail  for 

upon  the  ground  of  its  remoteness ;  remoteness?  "  (to  use  the  very  words 

and  that,  because  the  limitation  was  of  the  M.  B). 

E  E  2 
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Bat  if  the 
birth  of  the 
remoter  issue 
be  limited  to 
happen  with 
the  legal 
period,  the 
remainder  is 
good. 


shares  shall  vest,  within  the  proper  period.  (I)     And  this 
leads  us  to  observe,  that, 

3.  A  limitation  may  be  made  to  an  unborn  person,  for 
life,  with  remainder,  to  the  unborn  child  or  other  issue  of 
such  person,  provided,  the  birth  of  the  issue,  entitled  under 
the  ulterior  remainder,  be  limited  to  take  place,  within  the 
period  of  lives  in  being  and  twenty-one  years,  (c)  In  such  a 
case,  as  the  remainder  will  vest,  (if  at  all,)  on  the  birth  of 
the  remoter  issue,  and  as  the  birth  of  the  issue  who  are  to 
take,  must  happen  within  the  prescribed  limits  of  remote- 
ness, the  mere  fact,  that  such  issue  are  to  be  the  issue  of 
children,  themselves  as  yet  unborn,  can  be  of  no  weight,  in 
reference  to  the  question  of  the  remoteness  of  the  remainder. 
If  the  issue  are  born  within  the  specified  period,  although 
they  be  in  even  the  third  or  fourth  remove  from  the  living 
ancestor,  the  Rule  against  Perpetuities  is  still  preserved 
inviolate :  and  if  they  are  not  so  born,  the  remainder  will 
fail,  and  some  ulterior  limitation  take  effect.  Upon  the 
same  principle,  a  limitation  may  be  made  to  A.,  (a  person 
in  esse,)  for  life,  with  remainder,  to  his  unborn  son,  or  other 
child,  for  life,  with  remainder,  to  a  child  of  such  unborn 
child,  if  it  be  provided,  that  the  issue  in  the  second  degree 
shall  be  born,  during  the  lifetime  of  A.,  or  within  the  period 
of  twenty-one  years  from  his  decease.  It  must  be  admitted, 
the  authorities  do  not  warrant  our  saying  more,  than  that, 
if  the  birth  of  the  remoter  issue  is  limited  to  happen 
during  the  lifetime  of  the  tenant  in  esse,  the  remainder  to 
tbem  will  be  good ;  but,  it  is  conceived,  that,  upon  principle, 
there  can  be  no  question,  that  advantage  may  be  taken  of 
the  whole  allowed  period,  for  the  purpose  of  postponing  the 


(b)  See  the  argument,  derived  from 
the  old  role  against  the  existence  of 
a  possibility  upon  a  possibility,  urged 
in  I  Sug.  Pow.  493, 494 ;  Band.  Perp. 
102 ;  arguendo,  Beugough  v.  Bdridge, 
1  Sim.  232. 


(e)  Boutledge  v.  DorrW,  2  Yes.  jr. 
357.  And  see,  per  Preston,  arguendo, 
Bemgough  v.  Bthidge,  1  Sim.  251, 
and  Mogg  v.  Moggf  1  Mer.  664; 
Hayes  Cony.  386. 
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vesting  of  remainders,  as  is  the  case  with  respect  to  limita- 
tions by  way  of  Executory  devise  and  bequest,  and  Spring- 
ing and  Shifting  Use.  (d) 

4.  As  every  remainder,  depending  or  expectant  upon  a  A  remabder 
prior  remainder  which  is  void  for  remoteness,  must  also  be  too  chiid  ofa 


remote,  (e)  it  follows,  that,  if  a  limitation  be  made  to  A.,  (a  EJJJJ^i^' 
person  in  esse,)  for  life,  with  remainder,  to  his  unborn  child,  limitations  to 
for  life,  with  remainder,  to  a  child  of  that  unborn  person,  by  child  and  his 
purchase,  (such  latter  remainder  being  unrestricted  in  point  ^££  ** 
of  time,)  with  remainder,  to  the  second  or  other  child  of  A., 
for  life,  or  otherwise,  the  ulterior  limitation  must  be  void,  as 
being  postponed  to  an  unconfined  remainder  to  the  unborn 
child  of  a  i>ereon  not  in  esse.-    In  such  a  case,  the  objection 
of  remoteness,  which  attaches  to  the  remainder  to  the  un- 
born issue  of  the  first  child  of  A,  necessarily  affects  the  sub- 
sequent limitation,  in  favor  of  the  second  or  other  child  of 
A.,  although  such  last-mentioned  limitation,  regarded  per 
se,  is  free  from  any  tendency  to  remoteness.     But, 

5.  If  the  death  and  failure  of  the  issue  of  the  first  unborn  Bat  if  ulterior 
child  of  A,  on  which  the  ulterior  remainder  is  to  take  effect,  restricted  to 
be  limited  to  happen  within  the  prescribed  period  of  perpe-  §r2^04^f 
tuity,  the  mere  circumstance,  that  such  limitation  is  post- 
poned to  a  remainder,  in  itself  too  remote,  will  not  expose 
it  to  the  objection  of  remoteness,  which  attaches  to  the 
latter.  (/)  Thus,  if  land  be  limited,  to  A,  for  life,  with  re- 
mainder, to  the  first  (unborn)  son  of  A.,  for  life,  with  re- 


(d)  The  writer  is  aware,  that  what 
has  been  above  adTanced  is  at  variance 
with  the  positions  of  tome  text- 
writers,  (see,  F.  C.  R.  50*2 ;  2  Prest. 
Abst.  166,  168 ;  1  Sag.  Fow.  493 ; 
Bart.  Elem.  Comp.  268;  1  Jarm. 
Wills,  236  n.,  240 ;)  who  affirm,  that 
every  gift  to  an  unborn  person,  for 
life,  with  remainder,  to  the  child  or 
other  issue  of  such  person,  is  absolutely 
▼oid.  But  if  tho  Common  law  rule, 
with  respect  to  a  possibility  upon  a 


po$$ibitityf  be  no  longer  of  any  autho- 
rity, it  is  difficult,  to  conceive,  upon 
what  ground,  except  that  of  a  ten- 
dency to  remoteness,  the  limitations  in 
question  can  be  considered  invalid; 
and  if  that  tendency  bo  obviated,  by 
the  restriction  of  the  birth  of  the  re- 
moter issue  to  the  proper  limits,  all 
objection  is,  clearly,  removed. 

(e)  Routledge  v.  DorriU  ubi  supra, 
(/)  Beard  v.    Westoott,  5  Taunt. 
393 ;  2  Prest  Abst  170. 
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Remainder, 
expectant  on  a 
particnlar- 
estate  for  life 
to  a  person  in 
mm,  cannot  be 
too  remote. 


Life-estates 
may  be  limited 
in  succession 


mainder,  to  the  issue  of  such  son,  by  purchase,  there  being 
an  ulterior  remainder-over,  in  the  event  of  a  failure  of  issue 
male  of  A.,  at  his  death,  or  in  the  event  of  the  death  and 
failure  of  issue  of  such  issue  male,  before  they  attain  their 
offes  of  twenty-one  years,  it  is  clear,  that  the  remainder-over 
is  perfectly  good,  notwithstanding  the  invalidity  of  the  prior 
limitation  to  the  issue  of  the  unborn  son  of  A.  This  rule 
proves  to  demonstration,  that  the  only  criterion,  in  deciding 
the  question,  of  the  validity  of  remainders  in  regard  to  re- 
moteness, is,  their  tendency  or  non-tendency  to  a  perpetuity, 
with  reference  to  the  limits  prescribed  by  the  perpetuity- 
rule* 

6.  Wherever  an  estate  for  life  is  given  to  a  person  in  esse, 
a  remainder  may  be  limited  thereupon,  to  any  class  of  un- 
born issue,  or  other  persons,  and  the  vesting  of  their  interests 
may  be  postponed  to  any  degree  of  remoteness,  as  the  re- 
mainder must  necessarily  take  effect  or  fail,  at  the  expiration 
of  a  life  in  being,  which  is  within  the  Rule,  (g)  It  follows, 
therefore,  that  there  is  no  objection  to  a  limitation  to  A.,  for 
life,  and  after  his  decease,  to  all  the  children  of  B.,  who 
shall  attain  twenty-five,  or  other  age  greater  than  twenty- 
one,  or  to  all  the  children  of  an  unborn  child  of  A. ;  although 
both  such  ulterior  limitations  would  be  void,  as  too  remote,  if 
made,  independently,  by  way  of  Executory  devise,  or  Future 
use.  However  remote,  in  its  original  and  abstract  form,  the 
remainder  may  be,  if  it  takes  effect  within  the  prescribed 
period,  there  is,  obviously,  no  real  perpetuity  created ;  and 
if,  from  the  rules  of  law  which  govern  remainders,  the  limi- 
tation in  question  must  so  take  effect,  if  at  all,  then,  every 
requirement  of  the  Rule  against  Perpetuities  is  satisfied,  and 
it  is  of  little  moment,  what  may  be  the  remoteness  of  the  re- 
mainder, regarded  abstractedly  from  its  nature  and  implied 
consequences,  and  the  circumstances  of  its  operation. 

7.  It  is  a  result  of  the  rule,  giving  effect  to  every  remain- 
der, after  a  limitation  to  an  unborn  person,  for  life,  which 

(g)  2  Prest  Abet  168. 
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must  necessarily  take  effect  within  the  prescribed  boundaries,  to  unborn 
that  a  limitation  may  be  made  to  A,,  for  life,  with  remainder,  ufe"hildren  of 
to  his  firet  son  (unborn),  for  life,  with  remainder,  to  a  aPer8on»* 
second  unborn  son,  for  life,  and  so  on,  successively,  to  all 
the  other  children  of  A.,  who  may  be  born,  for  their  respec- 
tive lives ;  because  every  one  of  the  successive  tenants  for 
life  must  necessarily  be  born,  and,  therefore,  each  of  the 
remainders,  vest,  during  A/s  lifetime,  or  within  such  time 
after  his  decease,  as  the  law  allows  for  the  birth  of  post- 
humous issue.  (A)  Did  each  successive  remainder  for  life 
depend,  for  its  vesting,  upon  some  other  event,  besides  that 
of  the  donee  surviving  the  prior  unborn  tenant  for  life, 
which  would  not  necessarily  happen  within  the  prescribed 
limits,  all  the  remainders,  subsequent  to  that  to  the  first  un- 
born son,  would  be  too  remote.  It  is  true,  each  remainder- 
man must,  in  order  to  his  becoming  entitled  in  possession, 
survive  the  other  unborn  persons,  to  whom  prior  estates  for 
life  are  limited ;  but  this  contingency  is  implied  in  the  very 
nature  of  the  estates,  and  does  not  operate  to  prevent  alie- 
nation, by  the  concurrence  of  all  the  persons  successively 
entitled,  (t)    This  leads  us  to  observe,  that, 

8.  Life-estates  may,  also,  be  given,  successively,  to  the  And  that, 
unborn  children  of  a  person  in  esse,  if  the  interests  of  the  Testing  of  each 
successive  remainder-men  are  limited  to  vest,  on  their  postponed  to 
attainment  of  their  ages  of  twenty-one  years,  as  such  event  JJjJJJUhsf 
must  necessarily  happen  within  twenty-one  years  after  a  life  taken  attaining 
in  being.     And,  by  consequence,  an  ultimate  remainder 
may  also  be  limited,  expectant  upon  such  life-estates,  pro- 
vided it  be,  either,  presently  vested,  or,  will  necessarily  vest 
within  the  proper  period ;  e.  g.$  a  remainder  to  the  unborn 
child  of  any  other  person  in  esse.    But,  an  ultimate  remainder, 

(A)  Beard  ▼.    Wutcott,  5  Taunt  person,  or  amy  other  unborn  penom." 

393.     Hayes  Coot.  385,  386.  See  1  Jarm.  Wills,  236,  n.    But  the 

({)  It  is,  surely,  hpiut  penna  of  same  doctrine  has  been,  inadvertently, 

a  learned  writer,  to  say,  that  the  legal  advanced  by  other  writers.  See  Pmotfft 

prohibition  is  against  M  the  engrafting  note  to  F.  Ex.  Dev.  327;  1  Sug.  Pow. 

on  a  life-interest  to  an  unborn  person,  493 ;  Rand.  Pcrp.  (JV,  88,  102. 
a  remainder-over  to  the  issue  of  such 
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Remainder 
may  be  limited 
to  the  issue  of 
unborn  person, 
if  latter  take 
estate- taiL 


Remainder 
void,  if  made 
to  an  unascer- 
tained person 
at  age  above 
majority, 
though  there 
be  a  person 
existing,  who 
may  answer 
description, 
and  actually 
does  so. 


The  difference 
between  legal 


whose  vesting  is  postponed  until  the  decease  of  the  survivor 
of  such  tenants  for  life,  (notwithstanding  the  vesting  of  their 
interests  within  the  prescribed  period,)  must  be  void,  because 
that  event  may  transgress  the  boundaries  of  perpetuity. 

9.  It  will  be  hereafter  seen,  that  limitations,  after  or  ex- 
pectant upon  estates-tail,  are,  generally,  exempt  from  the 
operation  of  the  Rule  against  Perpetuities,  by  reason  of 
their  destructibility  by  the  disentailing  assurance  of  the 
tenant  in  tail  It  is  a  consequence  of  this  rule,  that,  if  a  limi- 
tation in  tail  be  made  to  an  unborn  person,  with  remainder, 
to  his  issue,  by  purchase,  for  life,  in  tail,  or  in  fee,  such 
remainder  will  not  be  void  for  remoteness,  although  uncon- 
fined  in  regard  to  the  time  of  the  birth  of  such  issue  in  the 
second  degree,  or  of  the  vesting  of  their  interests.  (A)  And, 
so,  it  should  seem,  that,  if,  prior  to  the  limitation  to  the  un- 
born parent,  there  be  a  gift  of  an  estate-tail  to  some  other 
person,  the  remainder,  to  the  children  of  the  unborn  tenant 
for  life,  will  be  equally  free  from  objection,  with  the  limita- 
tion to  such  children,  where  the  parent  takes  an  estate-taiL 

10.  The  rule,  which  requires  remainders  to  be  so  limited, 
as  to  vest  within  the  prescribed  period  of  remoteness,  renders 
a  remainder  void,  if  limited  to  an  unascertained  person  or 
class,  who  will  not  necessarily  answer  the  required  description 
within  the  proper  period,  although,  as  the  event  turns  out, 
such  person,  or  the  members  of  such  class,  be  actually  in 
existence,  at  the  time  of  the  creation  of  the  limitations. 
Thus,  if  there  be  a  gift,  to  A.,  for  life,  and  after  his  decease, 
to  the  unborn  son  of  B.,  for  life,  and  after  his  decease,  to 
such  son  of  C,  as  shall  first  attain  the  age  of  twenty-five 
years,  the  ulterior  remainder  is,  clearly,  too  remote ;  although 
there  be  a  son  of  C.  in  existence,  who  afterwards  attains 
the  specified  aye  ;  inasmuch  as,  at  the  date  of  the  will  or 
settlement,  there  was  a  possibility,  that  an  unborn  son  of  C. 
would  be  the  first  who  should  attain  the  age  of  twenty-five. 

11.  A  difficulty  seems  to  arise,  as  regards  the  applica- 

(k)  2  Prest.  Abst.  170. 
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tion  of  the  doctrines  of  remoteness,  to  limitations  of  equv-  and  equitable 
table  remainders,  which  are  not  bound  by  the  same  rules,  the^relSon1 
with  respect  to  the  time  of  their  taking  effect,  as  remain-  to  ^^wi 

r  ^  0  -,  againatremote- 

deis  at  Common  law ;  there  being  no  rule,  requiring  an  un- 
equitable remainder  to  take  effect  immediately  on  the  deter- 
mination of  the  particular-estate.  Without  this  rule,  it  is 
certainly  difficult,  to  discover  the  guarantee  afforded  by  the 
limitation  of  a  legal  remainder,  after  a  life-estate  to  a  person 
in  esse,  for  the  non-violation  of  the  Rule  against  Perpe- 
tuities; since,  if  the  remainder  may  take  effect  at  any  time, 
so  far  as  respects  its  validity  as  a  remainder,  there  would 
seem  to  be  a  pritnd  facie  necessity,  for  the  observance  of 
those  cautions,  in  the  avoidance  of  remoteness,  which  are 
required  in  limitations  of  Executory  devises,  and  Future 
Uses.  The  only  mode,  whereby  it  seems  possible  for  a 
Court  of  equity,  to  put  an  interpretation  upon  such  limitar 
tions,  analogous  to  that  which  obtains  in  regard  to  Common 
law  remainders,  is  a  constructive  annexation  to  the  gift  of 
the  remainder,  of  a  qualification,  that  it  shall  become 
capable  of  taking  effect,  before  or  at  the  determination  of 
the  particular-estate.  (/)  As,  if  the  trust  of  property  be 
limited,  to  A,,  for  life,  with  remainder,  to  such  son  of  his,  as 
shall  first  attain  twenty-five  years  of  age,  such  goaw-remain- 
der  must,  (it  should  seem,)  if  it  be  good  at  all,  be  so,  upon  the 
implied  condition,  that,  at  the  decease  of  A.,  there  shall  be 
a  son  of  the  requisite  age.  Unless  such  a  construction  be 
admissible,  (and  it  is  not  advanced,  as  one  established  on 
unquestionable  authority,)  there  seems  no  alternative,  but 
the  subjecting  equitable  remainders,  to  all  the  restrictions 
and  requirements  of  the  Rule  against  Perpetuities,  as  it  is 
applied  to  Executory  limitations. 

Between  equitable  remainders,  limited  after  prior  life- 
estates  to  persons  unborn,  and  similar  legal  remainders,  no 
difference  seems  to  exist ;  because,  as,  we  have  seen,  there  is, 

(/)  2  Pratt  Abet.  148. 
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clearly,  a  necessity,  in  regard  to  the  latter,  for  confining 
the  remainder  within  the  prescribed  boundaries  of  remote- 
ness ;  and  no  other  requisite  can  exist,  with  respect  to  re- 
mainders of  the  trust  or  equitable  interest 


^    <u+  A"  /U+   j6*JU*jt>      OF   THE  DOCTRINE  OF  <JY-Pld£8. 

Although  limitations  by  way  of  remainder,  to  the  children 
of  unborn  persons,  are,  it  has  been  seen,  generally  void  for 
remoteness,  unless  the  birth  of  the  remoter  issue  be  confined 
to  happen,  within  the  proper  period,  there  are  cases,  in  which 
the  Courts  have  so  moulded,  or  put  such  a  construction 
upon,  the  limitations,  as  that  the  unborn  parent  may  take 
an  estate-tail,  and  the  property  vest  in  his  issue  by  descent ; 
by  which  all  objection  of  remoteness  is  obviated,  (m) 

To  comprehend  the  principles  on  which  this  doctrine 
rests,  it  must  be  understood,  as  a  rule  of  law,  that,  where  a 
testator  has  two  objects,  one  primary  or  general,  and  the 
other  secondary  or  particular,  which  are  incompatible,  the 
particular  intention  must  be  sacrificed,  in  order  that,  as  far 
as  possible,  effect  may  be  given  to  the  general  one.  (»)  If, 
therefore,  a  testator  manifest  a  general  intention,  that  a 
particular  unborn  devisee  and  his  issue  should  take  certain 
property,  but,  in  consequence  of  the  interests  of  the  issue 
being  limited  by  purchase,  the  particular  mode  adopted  by 
the  testator  of  carrying  into  effect  his  primary  intent,  be 


Nature  of  this 
doctrine. 


(m)  See,  Butler'*  note  to  F.  C.  R. 
204,  et  seq.;  FowelPB  note  to  F.  Ex. 
Der.  333 ;  2  Sug.  Pow.  61 ;  2  Prest 
Abet  166,  167;  1  Madd.  Chan.  60; 
1  Jarm.  Wills,  260;  Hayes  Prin- 
ciples, Ac,  50,  110;  Bart.  Elem. 
Comp.  284 ;  Prior  on  « Issue,"  68. 

(»)  The  reader  will  remark,  that 
the  doctrine  of  general  and  particular 


intention,  here  alluded  to,  has  no  ne- 
cessary connexion  with  that,  which 
has  been  sometimes  improperly  ad- 
vanced, in  reference  to  the  construc- 
tion of  limitations  affected  by  gift»- 
over  o»  a  dying  without  issue,  and 
which  has  been  subjected  to  the  just 
censures  of  some  late  writers.  See 
Hayes'  Inquiry,  &c,  284. 
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contrary  to  law,  the  Courts  have,  in  support  of  the  testator's 
general  intention,  to  provide  for  the  issue  of  the  devisee, 
sometimes  held,  that  the  issue  shall  take  derivatively  through 
the  ancestor,  by  vesting  an  estate-tail  in  him,  which  is  con- 
formable to  the  rules  of  law.  This  doctrine  is  called  the 
rule  of  approximation,  or  gy-pres,  *'.  e.,  of  carrying  into  effect 
the  testator's  intentions,  as  nearly  as  may  be,  according  to 
the  rules  of  law. 

Thus,  in  a  well-known  case,  (o)  land  was  devised,  to  Case  of 
trustees,  upon  trust,  to  be  conveyed  to  ML,  for  life,  and  after  Humbert**.  * 
his  decease,  to  M.,  his  first  son,  for  life,  and  so,  to  the  first 
son  of  that  first  son,  for  life,  &c.,  and  if  no  issue  male  of 
the  first  son,  then,  to  the  second  son  of  M.,  for  life,  and 
so,  to  his  first  son,  &&,  with  remainders-over,  to  about 
fifty  others,  for  their  lives,  successively,  and  so  on,  without 
giving  an  estate-tail  to  any  of  them,  or  making  a  disposition 
of  the  fee :  and  Lord  Chancellor  Cotoper  held,  that  the 
limitation  to  the  unborn  sons  of  M.,  with  remainders  to 
their  issue,  created  a  perpetuity ;  but  decreed,  that  the  con- 
veyance should  be  as  near  the  intent  as  the  rules  of  law 
would  admit ;  viz.,  by  making  all  the  sons  of  M.,  in  being 
at  the  testator's  decease,  tenants  for  life,  with  remainders  to 
their  issue,  and  limiting  estates-tail  to  the  sons  unborn. 

So,  again,  in  another  case,(p)  a  testator  gave  certain  SJJ**  - 
estates,  to  his  nephew,  W.  B.,  eldest  son  of  his  brother,  R.,  Oliver  ▼. 
for  life,  remainder,  to  his  first  and  other  sons,  in  strict  set- 
tlement, remainder,  to  the  second  son  of  the  testator's  bro- 
ther, for  life,  and  after  the  death  of  such  second  son,  to  the 
first  son  of  his  body,  and  the  heirs  male  of  his  body,  and  for 
default  of  such  issue,  to  the  second,  third,  fourth,  fifth,  and 
every  other  son  and  sons  of  the  said  second  son  of  the  tes- 
tator's brother,  successively,  and  to  the  heirs  male  of  their 
several  bodies :  the  testator's  brother  had  only  one  son,  W., 
born  in  the  testator's  lifetime,  but  he  had  a  second  son,  T., 

(©)  Humbenton  v.  Humbenton,  1  (p)  Chapman  d.  Oliver  t.  Brown, 

P.  Wm.  332.  3  Burr.  1626. 
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born  after  the  testator's  death,  and  in  the  lifetime  of  W. ; 
W.  died  without  issue,  and,  then,  the  second  son  entered, 
and  suffered  a  recovery :  and  upon  the  question,  whether 
T.,  the  second  son  of  R.,  who  was  not  born  until  after  the 
testator's  death,  took  an  estate-tail,  or  only  an  estate  for  life, 
it  was  held,  by  the  Court  of  B.  R.,  that  the  second  son  took 
an  estate-tail,  for  the  purpose  of  effectuating  the  general 
intention  of  the  testator. 
Cue  ofNichoU  Again,  in  another  case,  (a)  A»  devised  all  his  real  estate, 
y .  ~~~  ./  to  the  use  of  the  second  son  of  B.,  (who  had  then  no  son,) 

far**-**/'-'  *t~7    , 

JU^Sy  /6  A.  /  *  for  the  life  of  such  second  son,  and  after  his  death,  or  in  case 

be  should  inherit  his  paternal  estate,  by  the  death  of  his  bro- 
ther, to  his  second  son  lawfully  to  be  begotten,  and  his  heirs 
male,  and  for  default  of  such  issue,  to  the  third,  fourth, 
and  other  sons  of  B.,  successively,  in  tail-ihale,  and  in 
default  of  such  issue,  to  the  use  of  the  first,  second  and 
other  sons  of  C,  successively,  in  tail-male,  and  for  default 
of  such  issue,  to  the  use  of  D.,  and  his  heirs  for  ever:  B. 
had  no  son  living  at  the  time  of  the  testator's  death :  and 
the  Court  of  C.  B.,  upon  a  case  out  of  Chancery,  unani- 
mously certified,  that  the  estates  should  vest  in  the  second 
son  of  B.,  when  any  such  should  be,  by  way  of  Executory 
devise ;  and  that,  in  order  to  effectuate  the  general  intent 
of  the  testator,  such  second  son  would  take  an  estate  to  him 
and  the  heirs  male  of  his  body,  determinable  on  the  acces- 
sion of  the  paternal  estate.  Here,  it  will  be  perceived,  the 
Court  disregarded  the  intention,  to  exclude  the  eldest  son 
of  the  second  son,  but,  in  order  to  carry  out  the  testator's 
general  desire,  gave  the  second  son,  an  estate,  which  must, 
if  unbarred,  descend  upon  his  eldest  son,  in  prejudice  of  the 
second  son,  who  was  an  express  object  of  the  testator's 
bounty,  (r) 
Cmq  of  So,  also,  in  another  case,  (*)  by  settlement  on  the  mar- 

Co)  NkloBv.  Nuko0,2  Sir  W.  BL       upon  this  cue,  Treatise  on  "brae," 
1159.  64,65. 

(r)  See  observations  of  Mr.  Prior,  (« )  Bolrinso*  v.  Hardctutie,  2  T. 
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riage  of  A.,  with  B.,  estates  were  conveyed  to  trustees,  after  RoMnmm  ▼. 
limitations  not  important  to  the  present  purpose,  in  trust 
for  such  child  or  children  of  A.,  on  the  body  of  B.,  as  A. 
should,  by  deed  or  will,  appoint,  and  in  default  of  appoint- 
ment, to  the  first  and  other  sons  of  A.  and  B.»  in  tail,  &c. : 
B.  having  died  in  the  lifetime  of  her  husband,  he  devised 
the  settled  estates,  to  the  use  of  his  son,  J.,  for  life,  with 
remainder,  to  trustees,  to  support  contingent  remainders, 
with  remainder,  to  the  first  and  other  sons  of  J.,  in  tail, 
with  remainders-over:  and  the  Court  of  B.  R.  admitted  the 
doctrine  otgy-prSs,  by  giving  the  son,  J.,  an  estate-tail,  as 
the  limitations  in  the  will,  to  the  sons  of  J.,  as  purchasers, 
were  clearly  void,  by  reason  of  his  being  a  person,  unborn 
at  the  time  of  the  creation  of  the  power. 

But  the  case,  (t)  which  is  generally  considered  to  have  Cue  of  Pitt  t. 
carried  the   principle  of  gy-prts,  to  its   utmost   length,   -      ^  /******   ^ 
remains  yet  to  be  stated.     In  it,  money  was,  previous  to  j^^  //^  >4^//* 
marriage,  covenanted  to  be  laid  out  in  the  purchase  of  ' 

lands,  to  be  settled,  to  the  use  of  A.,  for  life,  remainder,  to 
B.,  for  life,  remainder,  to  the  use  of  the  children  of  the 
marriage,  subject  to  such  powers  limitations  and  provisions, 
as  A.,  by  deed  or  will,  should  appoint,  with  remainders- 
over  :  A*  had  several  children  by  B.,  and,  by  his  will,  in 
execution  of  the  power,  directed  part  of  a  sum  of  money 
to  be  laid  out  in  the  purchase  of  estates,  to  be  conveyed,  in 
trust  for  his  daughter,  ML,  during  her  life,  for  her  separate 
use,  with  remainder,  to  trustees,  to  preserve  contingent  re- 
mainders, with  remainder,  to  the  children  of  the  testator's 
daughter,  at  tenants  in  common  in  tail,  with  remainders-over : 
the  question  being,  as  to  the  validity  of  the  appointment, 
Lord  Kenyan,  then  Master  of  the  Rolls,  stopped  the  argu- 

R.  241 ;  2  Bro.  C.  C.  22.    Mr.  BttU  And  see,  as  to  that  case,  Prior  on 

Ur  considered,  (n.  to  F.  C.  R.  406,)  "  Issue,"  64. 

that  the  caw  oiHopkhui.  Hopkhu,  1  (<)  Pitt  r.  Jack**,  2  Bro.  C.  C. 

West,  606;  1  Atk.  580;  afforded  top-  61 ;  as  to  which,  see  1  Jam.  Wills, 

port  to  the  doctrine  under  consider*.*  269 ;  2  Sag.  Pow.  64, 65.     And  see 

tion ;  but  it  seems  difficult,  to  discover  Phelp  v.  Hay,  App.  to  2  Sua;.  Pow. 

any  solid  ground  for  that  conclusion.  no.  16. 
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ment,  and  determined,  that,  in  order  to  effectuate  the  tes- 
tator's general  intention,  the  daughter  must  be  considered  as 
taking  an  estate-tail.  In  this  case,  it  will  be  observed,  the 
extent  of  the  application  of  the  doctrine  was  the  greater,  as 
the  order,  in  which  the  children  of  M.  were  to  take  under 
the  appointment,  was  not  strictly  coincident  with  the  course 
of  succession  under  an  estate-tail  (») 

But,  although  the  general  rule  is  thus  firmly  established, 
by  the  concurring  assent  of  various  judges,  both  of  law  and 
equity,  it  has  been  carefully  confined  within  due  limits,  and 
has  been  subjected  to  various  restrictions,  which  shall  now 
be  noticed. 

1.  There  must  be  a  clear  indicium  of  an  intention,  that 
the  issue  of  the  unborn  person  should  take  estates-tail, 
or  should  succeed  in  a  mode,  analogous  to  the  course  in 
which  an  estate-tail  would  descend.  (0)  Therefore,  where 
there  is  a  limitation,  to  the  issue  of  an  unborn  tenant  for  life, 
as  the  parent  shall  appoint,  without  any  express  gift,  the 
gy-pres  doctrine  does  not  apply,  and  the  limitations,  ultra 
the  life-estate,  are  bad.  This  was  ruled  in  a  case,  (tr)  before 
Lord  Rotslyn,  where  an  estate  was  settled,  pursuant  to 
marriage-articles,  upon  the  husband,  for  the  joint  lives 
of  himself  and  his  wife,  remainder,  on  an  event  which  hap- 
pened, to  the  wife,  for  life,  remainder,  to  the  children, 
as  the  husband  should  appoint,  and  in  default  of  appoint- 
ment, to  the  children,  as  tenants  in  common  in  tail,  with 
croflB-remaindeiB  in  tail;  and  the  huBband,  by  his  will, 
appointed  part  of  the  estate,  to  one  of  his  song,  for  life,  and 
after  his  decease,  to  the  children  of  that  son,  as  he  should  ap- 
point: and  it  was  adjudged,  that  the  interests,  limited 
by  the  appointment  to  the  children  of  the  son,  could  not,  in 
any  respect,  take  effect,  as  no  estate-tail  was  given,  nor  any 
intention  of  the  kind,  expressed,  but  that  the  children  were 


(«)  See  2  Jam.  Wills,  268. 
(0)  2  Sag.  Pow.  65.  1  Jam.  Wills, 
260, 264 ;  2  ib.  342,  n. 


(w)  Brlttow  v.  Warde,  2  Ves.jr. 
386. 
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intended  to  take,  either  by  appointment,  or,  for  want  of  it, 
distributively,  per  capita.  There  was,  in  fact,  no  general 
intent,  sufficiently  strong,  manifested,  the  furtherance  of 
which  would  be  promoted,  by  sacrificing  the  secondary 
intention,  and  giving  the  unborn  son  an  estate-taiL 

This  rule  may  seem,  in  some  degree,  impeached,  by  the  Cases  of  Pitt 
decision  in  the  case  of  Pitt  v.  Jackson,  before  cited;  (a?)  ^a  Mogg'i. 
but,  it  will  be  observed,  that,  in  that  case,  although  the  issue  £jgJ5^  to 
of  the  appointee  for  life  were  to  take  concurrently,  they  this  point 
were,  nevertheless,  to  succeed  to  estates-tail,  under  the 
appointment.  It  may,  also,  appear,  that  this  principle  is 
impugned,  by  the  judgment  in  the  important  case  of  Mogg 
v.  Mogg,  (  y)  where  there  was  a  devise  of  estates,  to  all  and 
every  the  children  and  child  of  the  testator's  daughter, 
S.  M.,  (who  was  in  esse,)  for  life,  and  after  the  decease 
of  such  child  and  children,  to  the  lawful  issue  of  such  child 
and  children,  to  hold  to  such  issue,  his  her  and  their  heirs, 
at  tenants  in  common,  without  survivorship,  and  in  default 
of  such  issue,  over,  to  other  persons.  It  was  held,  by  the 
Court  of  B.  R.,  on  a  case  from  the  Court  of  Chancery,  and 
afterwards,  by  Sir  Thomas  Phmer,  V.  C,  on  return  of 
the  certificate  of  that  Court,  that  all  the  children  of  S.  M. 
took  estates-tail,  as  tenants  in  common,  with  cross-remain- 
ders in  tail  In  support  of  this  construction,  it  seems 
to  have  been  admitted,  on  the  argument,  that  it  would 
be  necessary,  to  prove,  that  the  issue  of  the  children  were 
intended  to  take  estates-tail,  and  not  estates  in  fee ;  it  being 
urged,  that  the  gift  was  clearly  intended,  to  the  children  and 
their  family  :  the  measure  of  an  estate-tail  was,  to  a  man 
and  the  heira  of  his  body;  and,  therefore,  a  gift  to  the 
family  was  satisfied  by  such  a  gift.  It  was  also  argued,  that 
the  words,  "  in  default  of  such  issue,"  in  the  gift-over,  had 
the  effect  of  cutting  down  the  word,  "  heirs,"  in  the  limita- 
tion to  the  grandchildren,  to,  "  heirs  of  the  body."    On  the 

(x)  Vid*  wpra,  p.  429.  case,  2  Jarm.  Wills,  341,  342,  n. 

(y)  1  Mer.  664.    See,  as  to  this 
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other  hand,  it  was  said,  that,  in  all  the  cases  on  the  doctrine 
of  cy-pris,  estates-tail  were  intended  for  the  issue;  and 
that  there  was  no  one  of  them,  in  which  a  fee  was  intended 
for  the  issue :  that  the  intention,  in  that  case,  was,  that  the 
children  should  take  life-estates,  with  remainder,  in  fee, 
to  their  children :  and  that  the  words,  "  in  default  of  such 
issue,"  only  referred  to  children  of  the  children,  and  could 
not,  therefore,  be  held,  to  cut  down  the  estate  limited  to  the 
grandchildren,  to  any  thing  less  than  a  fee-simple.  In 
reply,  it  was,  further,  said,  that  it  was  clear,  the  testator  used 
the  word,  "  issue,"  as  descriptive  of  the  descendants  of  the 
children ;  and  that  the  word,  "  heirs,"  which  he  had  added, 
served  only  to  give  the  devise  the  character  of  an  inhe- 
ritance: that  those  expressions  together  could  not  be 
satisfied,  otherwise  than  by  giving  the  children  estates-tail : 
that  the  case  did  not  turn  upon  the  doctrine  of  cf-pre*9 
alone ;  for,  independent  of  that,  the  case  might  be  decided 
on  those  authorities,  which  professed  to  establish  the  general 
intention  of  the  testator.  What  the  exact  ground  of  the 
decision,  that  the  children  took  estates-tail,  was,  it  would  not 
be  proper  to  conjecture ;  but,  certain  it  is,  that  the  case  cannot 
be  deemed  an  authority  for  the  position,  that,  under  a  devise 
to  unborn  children,  for  life,  with  remainder,  to  their  issue,  as 
tenants  in  common  in  fee  >  the  children  will  take  estates-tail* 
On  either  of  two  grounds,  that  alternative  is  avoided :  the 
Court  may  have  considered,  that  the  word,  "  heirs,"  in  the 
gift  to  the  grandchildren,  meant,  heirs  of  the  body,  or  that, 
by  the  effect  of  the  words, "  in  default  of  such  issue,"  intro- 
ducing the  limitation-over,  the  estates  of  the  issue  of  the 
children  were  cut  down  to  estates-tail ;  in  either  of  which 
cases,  the  decision  would  be  similar  to  that  in  Pitt  v.  Jack- 
son: or  the  adjudication  may  not  have  proceeded  solely 
upon  the  rule  of  construction,  gy-pres,  but,  also,  as  was 
maintained  in  the  argument,  upon  a  general  regard  for  the 
testator's  intention,  which  was,  to  provide  for  the  family  or 
descendants  of  the  children,  and,  likewise,  (it  may  be  added 
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an  anxiety  to  give  effect  to  the  testator's  dispositions,  which 
would  have  been,  in  a  great  part,  defeated,  by  giving  the 
grandchildren  estates  by  purchase. 

2.  The  doctrine  ofgy-pres  is  not  admissible,  where  there  There  must  be 

is  only  a  single  intent,  to  create  a  perpetuity,  and  not  a  ge-  Nation  to 

neral  intention  of  providing  for  all  the  line  of  issue,  combined  [^lasue^and 

with  an  inconsistent  particular  intent,  in  regard  to  the  mode  not  merely  a 

/•«••  i  i  •  ,  \      mt  i  ^vi  single  intent  to 

of  effecting  that  object  (z)  Thus,  where  (a)  there  was  create  a  sue- 
a  devise,  "  to  A.,  for  life,  and  after  him,  to  his  eldest  or  Restates. 
to  any  other  son  after  him,  for  life,  and  after  them,  to 
as  many  of  his  descendants,  issue  male,  as  should  be  heirs  of 
his  or  their  bodies,  down  to  the  tenth  generation ,-"  it  was 
held,  that  A.  took  no  more  than  a  life-estate,  for  that  here 
was  no  general  intent,  to  create  an  estate-tail,  as  contradis- 
tinguished from  the  particular  intent,  to  give  an  estate 
for  life,  to  the  first  taker,  but  a  single  intent,  to  create  a  suc- 
cession of  life-estates  to  persons  not  in  esse,  which  the  law 
would  not  allow.  So,  also,  where  (b)  there  was  a  devise  of 
lands,  to  trustees,  in  fee,  in  trust  for  A.,  an  infant,  for  ninety- 
nine  years  if  he  should  so  long  live,  and  after  that  term,  to 
his  first,  second,  third,  and  fourth  sons,  and  the  issue  male 
of  their  bodies,  for  the  like  term  of  ninety-nine  years,  as  they 
should  be  in  seniority  of  birth,  and  in  default  of  such 
issue  male  in  him  or  them,  then,  to  B.,  and  the  issue  male 
of  his  body,  for  the  like  term  of  ninety-nine  years,  and  in 
default  of  such  issue  male,  then,  to  the  right  heirs  of 
the  devisor;  it  was  held,  that  A*  took  an  estate  for  ninety- 
nine  years  determinable  with  his  life,  and  that  upon  his 
death,  his  first  son  took  a  like  estate,  but  that  the  subsequent 
limitations  to  A.'s  other  sons,  and  to  B.,  and  his  issue  male, 
were  void.  Here,  it  will  be  observed,  was  an  intention,  to 
limit  successive  estates  for  years,  to  the  individuals  from  time 
to  time  answering  the  description  of  heirs  male,  and  not  a 

(*)  2  Sag.  Pow.  60,  n. ;  2  Prest       198 ;  1  Smith,  390. 
Abet.  167.  (&)  SomervUU  v.  Lcthbridge,  6  T. 

(a)  Seaward  ▼.    Wtibck,  5  East,      R.  213. 
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general  latent,  to  provide  for  the  lines  of  issue,  by  de- 
scendible estates,  capable  of  devolution  in  a  due  course 
of  succession.  Moreover,  as  the  inheritance  was  partitioned 
into  a  variety  of  terms  for  years,  it  would  have  been  impos- 
sible, to  convert  them  into  one  descendible  entail,  without 
resorting  to  an  unwarrantably  tortuous  and  strained  con- 
struction. 

From  a  passage  in  the  judgment  of  Lord  EUenborough, 
C.  J.,  in  the  first  of  the  cases  just  cited,  it  would  appear,  as 
if  the  circumstance,  of  the  interests  of  the  successive  takers 
being  expressly  confined  to  their  lives,  was  the  ground 
of  the  rejection  of  the  qy-pris  doctrine.  "  In  this  case,'* 
said  the  Chief  Justice,  (c)  "  the  devisor  has  not  used  general 
terms,  from  whence  an  intent,  to  give  a  descendible  estate 
to  the  issue  of  the  first  devisee,  may  be  collected ;  but  has, 
in  express  terms,  narrowed  the  estates,  which  the  issue  were 
to  take,  to  estates  for  life ;  and  this,  properly  speaking, 
is  not  a  case  of  a  particular  and  a  general  intent,  both 
of  which  cannot  be  effectuated,  and  where  the  one  must 
give  way  to  the  other,  but  a  case  of  single  intent,  to  create 
a  succession  of  estates  for  life,  not  warranted  by  any  law," 

But,  notwithstanding  the  inference  derivable  from  these 
observations,  it  is  conceived,  that  the  principle  of  the  qy-pris 
construction  is  no  less  applicable  to  a  case,  where  there  is  an 
apparent  intention,  to  give  each  successive  taker,  an  estate 
for  his  life  only,  than,  where  the  property  is,  in  direct  terms, 
limited  to  the  issue  of  an  unborn  person,  and  the  heirs  of 
their  bodies,  so  as  to  create  an  express  estate-tail.  The  real 
intent  is,  in  both  cases,  the  same, — viz.,  that  there  should  be 
a  succession  of  interests  in  the  line  of  persons,  who  would 
be  inheritable  to  an  estate-tail,  either  general  or  special. 
The  law  declares,  that  can.be  only  effected,  by  creating  an 
estate,  which  shall,  in  its  own  nature,  be  descendible  to  the 
persons  intended  successively  to  take.    What  avails  it,  then, 


(c)  5  East,  207.    And  see  Hayes'  Principles,  50. 
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that  the  interest  of  each  person,  included  in  this  line  of  takers, 
is,  in  terms,  confined  to  his  life,  if  the  paramount  intention 
be  thereby  frustrated?  And,  in  what  consists  the  difference, 
as  regards  the  application  of  the  gy^prh  doctrine,  between 
such  a  case,  and  that  of  a  limitation  of  descendible  interests 
to  issue  of  a  person  unborn,  which  are  intended  to  devolve 
on  successive  generations?  It  seems  undeniable,  that  both 
cases  alike  admit  of  and  require  the  application  of  the  rule 
in  question,  (d) 

Whatever  force  may  be  attributable  to  the  circumstance  Cy-prf*  con- 
under  consideration,  in  the  limitation  of  legal  estates,  there  applied  in  case 
can  be  little  doubt,  that,  in  a  case  of  executory  trusts  in  5^!332gh 
Chancery,  the  carrying  into  effect  of  which  is  subject  to  limitations 
the  control  of  the  Court,  limitations  of  the  character  just  designed  to 
mentioned  would  fell  within  the  general  doctrine  of  gy~pr£s,  prettify 
and  would  be  executed,  by  the  creation  of  an  estate-tail,  in  only* 
favor  of  the  first  unborn  person,  supposing,  the  whole  line  of 
issue  of  such  person  were  intended  to  be  comprehended  in 
the  limitations ;  which  cannot  be  predicated  of  the  before- 
stated  ease  of  Seaward  v.  fVUlock.  (e) 

3.  The  doctrine  otqy-pris  is  not  applicable  to  limitations  ty-p^* 

doctrine  not 

of  personal  estate.  The  reason,  on  which  that  doctrine  is  extended  to 
grounded,  is,  as  has  been  already  stated,  the  giving  effect  penalty.  ° 
to  the  supposed  primary  intention  of  the  testator,  to  provide 
for  the  general  line  of  issue,  who  cannot,  by  the  rules  of  law, 
take  otherwise  than  derivatively  through  their  ancestor,  but, 
to  some  of  whom,  the  testator  has  attempted  to  limit  interests, 
originally  and  independently.  It  is  obvious,  therefore,  that, 
since  personalty  is  not  capable  of  transmission  by  entail,  but 
always  vests  absolutely  in  any  person,  to  whom  it  is  limited,  by 
words  which  would  create  an  estate-tail  in  realty,  the  appli- 
cation of  the  principles  of  the  doctrine  in  question,  to  limi- 
tations of  personal  estate,  would  be  arbitrary  and  baseless. 

(d)  See  Mortimer  t.  Wett,  2  Sim.  (<)  See  2  Sug.  Pow.  60,  n. 

274;  stated,  infra,  p.  443. 

F  F  2 
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And,  consequently,  in  a  well-known  case,  (/)  where  a  trust 
fond  was  appointed,  under  a  power,  to  R.  D.,  who  was 
not  living  at  the  time  of  the  creation  of  the  power,  for  life, 
and  after  his  decease,  to  and  amongst  his  children,  in  equal 
shares;  with  an  ultimate  limitation,  to  R.  D.,  absolutely, 
in  default  of  children :  it  was  held,  that  the  limitations  could 
not  be  executed,  gy-pres,  for  any  supposed  general  intention 
could  only  be  effectuated,  by  giving  the  fund  to  the  ap- 
pointee, absolutely,  and,  then,  it  would  not  go  in  a  course 
of  descent,  but  would  pass  to  his  executors,  and  be  liable  to 
his  debts. 
Case  of  Monk-       The  integrity  of  this  exception  from  the  doctrine,  may, 
j2£aI«Me        on  a  superficial  view,  seem  to  be  assailed,  by  the  decision 
cowered,  ■•    in  the  recent  case  of  Monkhouse  v.  Monkhouse,  (a)  before 

to  this  point. 

V.  C.  ShadwelL  In  that  case,  T.  A.  bequeathed  personalty, 
to  J.  A*  M.,  during  his  life,  and  after  his  death,  to  his  eldest 
son,  during  his  life,  and  to  remain  entailed  on  the  eldest  earn 
descended  from  the  same  J.  A.  M*,  and  his  posterity,  from 
one  generation  to  another,  for  ever ;  but  in  case  of  death  or 
want  of  issue  from  the  said  J.  A.  M.,  over:  J.  A.  M.  after- 
wards died  without  ever  having  had  any  issue.  The  V.  C, 
after  stating  the  limitations  in  the  will,  observed,  that, 
"  inasmuch  as  J.  A.  M.  had  no  eldest  son  at  the  death  of  the 
testator,  these  words  must  be  construed,  so  as  to  make  the 
sons  tenants  in  tail,  in  remainder  expectant  upon  the  decease 
of  their  father."  And,  again, — "The  bequest  must  be 
read,  as  if  he  had  given  the  property,  to  J.  A*  M*  for  life, 
with  remainder,  to  his  first  and  other  sons  in  tail."  Sup- 
posing, no  words  had  been  employed  by  the  testator,  which 
could  have  created  an  estate-tail  in  realty,  unassisted  by  the 
doctrine  of  gy-pr£s,  this  decision  would,  clearly,  have 
amounted  to  a  denial  of  any  distinction,  between  gifts  of 
real  and  personal  estate,  in  regard  to  the  application  of 

(/)    Routledge  v.  Borrih  2  Yes.  (g)  3  Sim.  119. 

jr.  357. 
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that  doctrine.  But,  it  is  conceived,  that,  as  well  the  limita- 
tion itself,  as  the  words  introducing  the  gift-over,  would 
have  abundantly  sufficed  for  the  creation  of  an  estate-tail, 
without  regard  to  the  circumstances  of  any  of  the  devisees, 
or  the  application  of  any  doctrine  of  construction,  peculiarly 
induced  by  them.  And,  that  being  the  case,  the  reported 
expressions  of  the  learned  judge,  which  apparently  went  to 
rest  the  construction,  adopted  by  him,  on  the  accidental 
circumstance,  of  the  devisee  for  life  not  having  any  son 
born  in  the  testator's  lifetime,  must  be  understood,  as  merely 
referring  to  the  choice  which  was  to  be  made,  of  some 
person,  as  first  quasi-tenant  in  tail ;  it  being  evident,  that, 
had  there  been  a  son  in  esse,  compliance  with  the  testator's 
intention  would  have  required,  that  he  should  be  made 
tenant  for  life  only,  with  an  ulterior  gift  to  his  issue,  by  pur- 
chase, although  the  expressions  in  the  wilt  abundantly 
warranted  the  construction  of  his  taking  a  £iMwt-estate-tail. 
It  was  not  a  case,  in  which  the  words  of  the  gift  rendered 
it  necessary,  that  the  son  of  the  first  taker  should  be  confined 
to  a  life-interest,  and  in  which,  therefore,  any  enlargement 
of  that  interest,  must  have  been  grounded,  solely,  on  the 
construction,  cy-prSs.  (h) 

But,  it  should  seem,  that  the  rule,  restricting  the  applica-  But  rale  op- 
tion of  the  doctrine  of  gy-pres,  to  devises  of  real  estate,  does  £f  nnjriu!** 
not  prevent  its  operating  upon  limitations  of  personalty,  di7?^mof 
when,  in  a  will  containing  limitations  of  realty,  to  which  the  personal 
rule  of  construction  in  question  is  applied,  there  is,  also,  a 
bequest  of  personal  estate,  upon  the  same  trusts  as  are 
declared  of  the  real  estate,  either  conjoined  with  the  former, 
or  referential  to  it.  (*)  In  such  a  case,  the  limitations  of  the 
personal  property  are  not  operated  upon  directly  by  the 
cy-pres  doctrine ;  just  as,  in  the  analogous  instance  of  a 
bequest  of  chattels,  in  a  manner,  which,  as  regards  realty, 
would  create  an  estate-tail,  under  the  Rule  in  Shelley  8  cose, 

(A)  See  Prior  on  « lime,"  83.  (0  lb.  66,  174. 
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and  which,  by  the  referential  construction  of  similar  gifts  of 
personalty,  vests  the  absolute  interest  in  the  person*  who 
would  be  tenant  in-tail,  in  the  former  case.  The  chattels 
are  to  be  held  upon  the  same  trusts  as  those  previously 
limited  of  the  realty :  those  trusts  are  subject  to  a  peculiar 
construction  by  the  law  (which,  it  is  true,  gives  them  an 
operation,  in  some  degree,  diverse  from  that  intended):  and 
the  limitations  of  the  personal  estate  must,  therefore,  take 
effect,  in  the  same  manner,  as  if  the  gifts  of  the  realty  had 
actually  corresponded  with  their  virtual  operation,  under 
the  construction  put  upon  them  by  the  law.  It  follows,  con- 
sequently, that,  whenever,  under  the  doctrine  of  gy-pres,  an 
estate-tail  in  realty  would  vest  in  an  unborn  child,  the 
absolute  interest  in  personal  property  bequeathed  upon  the 
like  trusts,  also  vests  in  that  child. 
Case  of  Mogg  Some  such  principle  as  this,  it  is  conceived,  influenced 
siderec^  m  to  the  decision,  upon  the  construction  of  a  bequest  of  leasehold 
w  pomt.  property,  in  the  above-noticed  case  of  Mogg  v.  Mogg9  (j ) 
where  the  Court,  having  (as  it  seems)  applied  the  construc- 
tion of  gy-prts,  to  various  limitations  of  realty,  extended  it  to  a 
bequest  of  personalty,  upon  trusts  declared  in  exactly  similar 
words,  although  not,  it  is  true,  by  reference,  merely,  to  the 
previous  gifts.  It  was  argued,  in  support  of  the  absolute  in- 
terest of  the  personalty  vesting  in  the  parties  made  tenants  in 
tail  under  the  doctrine  ofqy-pr4s9  that  such  a  construction  was 
necessary,  in  order  to  effect  the  general  plan  and  intention 
of  the  will :  and  that,  although  the  doctrine  in  question  did 
not  strictly  hold,  the  words  used  in  the  limitations  of  the 
real  and  personal  estate  were  the  same,  and,  therefore,  the 
maxim,  noscitur  a  sociis,  applied.  On  the  other  hand,  it 
was  said,  that  the  object  of  the  testator  was,  that  the  issue  of 
the  children  should  take  the  absolute  interest  of  the  person- 
alty, it  being  given  to  them,  their  executors  and  adminis- 
trators :  and  that  it  was  impossible,  to  enlarge  the  gift  to  the 

(j)  1   Mer.  654.     In  addition  to      274  ;  and  Prior  on  "  Issue,'*  66. 
which,  sec  Mortimer  v.  We*t,  $  Sim. 
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children,  on  account  of  the  limitation  to  their  issue,  because, 
giving  the  absolute  interest  to  the  parent,  in  a  chattel*  was 
not  doing  anything  for  the  issue.  It  cannot  be  collected,  on 
what  precise  ground,  the  construction,  that  the  parties,  made 
tenants  in  tail  of  the  realty,  took  the  absolute  interest  of  the 
personalty,  was  intended  to  rest  We  have  seen,  (i)  that, 
even  in  regard  to  the.  limitations  of  the  real  estate,  the  de- 
cision adopted,  is  not,  necessarily  and  exclusively,  referrible 
to  the  doctrine  of  gy-pres  :  and,  in  respect  of  the  personalty, 
it  may,  perhaps,  not  improperly,  be  considered,  as  the 
compound  result  of  the  influence  of  the  cy-pris  doctrine,  a 
regard  for  the  testator's  general  intention,  with  an  anxiety  to 
support  his  dispositions,  as  far  as  possible,  and  the  rule,  nos- 
ciiur  a  sociis.  It  is  obvious,  therefore,  that  a  decision, 
affected  by  such  considerations,  can  operate  no  very  impor- 
tant infringement  of  the  rule,  that  the  construction,  $y-pres, 
is  not  applicable  to  limitations  of  personalty,  even  though  it 
be  not  wholly  resolvable  into  the  principle  of  the  referential 
construction,  before  alluded  to,  and  which  does  not  seem 
open  to  any  just  exception. 

But  there  is  another  reflection,  affecting  the  decision  in  if  wprt$ 
Mogg  v.  Mogg,  and,  at  the  same  time,  of  general  impor-  ™u^bi^0t 
tance,  in  regard  to  the  limitations  of  personalty  under  con-  £"*  *>  b*0*  _ 

.       ^       .  .  ,   m»yb©  treated 

sideration.    It  is,  that,  where  the  gifts  to  the  parent  and  as  obliterated, 
issue  are  followed  by  a  general  limitation-over,  on  failure  of  have  absolute 
issue,  either  of  the  parent,  or  the  first  generation  of  issue,  as  jjljjfjjf  ^ 
the  limitation  to  the  remote  class  of  issue,  as  purchasers,  is,  over. 
ex  hypothesis  bad,  it  must  be  considered,  as  struck  out  of 
the  limitations,  leaving  only  a  gift  to  the  ancestor,  or  first 
class  of  issue,  for  life,  with  a  limitation-over,  on  failure  of 
issue  of  either ;  which,  under  the  general  rule  of  law,  formerly 
considered,  will  operate  to  vest  the  absolute  interest,  in  the 
person  or  class,  on  failure  of  whose  issue,  the  ultimate  gift 
is  to  take  effect.  (/)  This  reflection,  though  not  proper  to 

(A)   Vide  supra,  pp.  431,  432.  (J)  See  Prior  on  "  Issue/'  178. 
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the  construction  of  cy-pre*,  will  be  found  to  be. ultimately 
connected  with  the  question,  of  its  applicability  to  limitations 
of  personalty,  on  account  of  the  frequency  of  limitations- 
over,  on  a  general  failure  of  issue,  following  gifts  to  persons 
and  classes,  and  their  i»me. 
Coiainictiou  of  4.  A  further  restriction  of  the  doctrine  of  gy-pr&,  is,  that 
■ppiied  to  it  is  not  applicable  to  limitations,  either  of  real  or  personal 
^muMioni  id  eBiatei  jn  fafc  It  u,  in  fact,  an  offshoot  of  that  general 
system  of  indulgence  and  laxity  of  construction,  as  respects 
wills,  which  has  long  obtained  in  our  Courts,  both  of  law 
and  equity,  but  which  has  not  been  suffered  to  have  place, 
in  regard  to  the  interpretation  of,  and  giving  effect  to,  in- 
struments inter  vivo*.  And,  accordingly,  where  (m)  a  power 
of  appointment,  among  the  children  of  a  marriage,  was 
executed,  by  an  appointment,  by  deed,  to  a  daughter,  for 
life,  remainder,  to  the  eldest  sod,  for  life,  remainder,  to 
trustees,  to  preserve  contingent  remainders,  remainder,  to 
the  first  and  other  sons,  in  tail,  &c,  remainder,  to  the 
daughter,  in  fee ;  it  was  held,  by  the  Court  of  B.  B_,  on  a 
case  from  Chancery,  that  all  the  limitations,  subsequent  to 
that  to  the  eldest  son  for  lire,  were  void,  as  being  an  excess 
beyond  the  power;  and  that  such  an  appointment,  being  by 
deed,  could  not  be  construed,  gy-prfo,  so  as  to  give  the  son 
an  estate-tail,  as  might  have  been  the  case,  if  the  appointment 
had  been  by  will  And  Lord  Eldon,  also,  in  the  same  case, 
when  before  him,  (n)  observed,  that  the  doctrine  had  not 
been  applied  to  limitations  in  deeds,  (o) 


legal  estates ;  bat  no  minority  ii  ad- 
duced for  thii  position  :  and,  ill  tbe 
opinion  ii  hesitating!;  expressed,  and 
the  writer  bu  not  found  it  confirmed 
by  that  of  any  other  author,  or  bj  any 
decided  case,  it  is  not  deemed  neces- 
sary, to  do  more,  than,  thus  incident- 
ally, allude  to  the  apparent  impres- 
sion of  tbo  eminent  real  property 
lawyer  in  question. 


(at)  Brwhiull  T. 
442.   Andaeo^rfcou 

Elmo,    1   East, 
.  Adana,  Cowp. 

(»>  7  Vea.  jr.  380. 

(o)  Mr.  Proton ,  (2  Essay  on  Abel. 
166,  167,)  seems  to  incline  to  the 
opinion,  that  the  doctrine  of  ey-prrs 
ia  admissible  in   the  construction   of 
limitations  by  way  of  trust,  in  deeds, 
although  not,  of  similar  limitations  of 
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5.  It  is  to  be  farther  observed,  that  the  rule  of  cy-pres  can-  Person  or 

9  r  class  to  bo 

not  be  applied,  unless  the  person,  or  class,  who,  in  case  of  its  made  tenant 
application,  would  take  an  estate-tail,  be  entitled  to  a  freehold  ^i^^hare 
estate  or  estates  for  life,  (p)  An  estate  for  years  determinable  **£ee*fw  Iife" 
with  the  life  or  lives  will  not  suffice,  as  a  foundation  for  an 
estate-tail:  for  though  the  Courts,  in  the  case  of  an  express 
/gift  for  life,  so  far  disregard  the  particular  intention  of  the 
testator,  as  to  convert  it  into  a  limitation  of  an  estate-tail,  yet 
there  is  no  repugnancy  between  the  nature  of  the  estate,  on 
which  the  enlargement  is  founded,  and  that,  into  which  it  is 
enlarged.   When  an  estate  for  years,  however,  is  given,  there 
is  no  interest,  susceptible  of  enlargement  into  a  descendible 
estate, — nothing,  on  which  the  construction  of  an  estate-tail 
can  proceed.    In  such  a  case,  therefore,  the  limitations,  sub- 
sequent to  the  term,  are  irremediably  void,  and  the  pre- 
sumed general  intention  cannot  be  effectuated. 

6.  A  question  seems  to  exist,  as  to  the  estate  which  is  to  With  what 
be  enlarged  under  the  application  of  the  doctrine  of  gy-pr& ;  the  estate-tail 
whether  those  members  of  the  class  of  issue  designated,  who  "     oon>~ 
come  in  eue  in  the  testator's  lifetime,  may  be  restricted  to 
life-estates,  with  remainders  in  tail,  to  their  children,  while 
the  other  unborn  members  of  the  same  generation  of  issue 
take  immediate  estates-tail ;  or,  whether  the  interest  of  the 

firet  takers,  although  born  in  the  testator's  lifetime,  is  that, 
which  is  to  be  enlarged  into  an  estate-tail.  In  other  words, 
the  question  is,  whether  the  wishes  of  the  testator,  are  to  be 
complied  with,  as  far  as  the  Rule  against  Perpetuities  will 
permit ;  or,  whether,  when  a  necessity  for  the  application  of 
the  qy-pris  doctrine  exists,  it  is  to  be  applied,  to  the  interests 
of  all  persons  possibly  falling  within  its  range,  irrespectively 
of  the  circumstance,  of  some  of  those  persons  being  born,  so 
as  to  admit  of  express  gifts  being  limited  to  their  issue, 
by  purchase. 


(p)  See   SomeroMe  v.  Lethbridge,      B.  k  Aid.  801 ;  5  Taunt  393. 
6  T.  R.  213 ;  Beard  v.  Wettcott,  5 
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If  regard  be  had  to  principle  and  analogy,  it  does  not 
seem  difficult,  to  arrive  at  a  conclusion  upon  this  question. 
It  has  been  before  seen,  that  every  limitation  by  will  must 
be  such,  as,  according  to  the  state  of  event*  at  He  date,  can 
be  substantiated  under  the  Rule  against  Perpetuities ;  and 
that  the  whole  limitation  fails,  if  remoteness  attach  to  any  of 
the  objects  of  it    In  the  supposed  case,  therefore,  it  is  clear, 
that,  independently  of  the  construction  of  $y-pres,  the  entire 
gift,  subsequent  to  that,  which  is  made  to  the  first  class  of  un- 
born issue,  or  which  may  possibly  embrace  such  after-born 
issue,  is  void :  none  of  the  objects  of  it  can  claim,  although 
they  may  be  bora,  or  become  capable  of  taking,  within 
the  testator's  lifetime.     Now,  the  rule  of  qy-pris  effects  no 
change  in  the  ordinary  rules  upon  the  question  of  re- 
moteness.   It  consolidates  the  remote  gifts,  and  the  prior 
valid  one,  into  a  limitation  of  an  estate,  whose  course  of 
devolution  answers  to  the  general  intention  of  the  testator, 
as  to  the  parties  to  succeed,  and  the  mode  of  succession. 
And  the  rule  does  it  upon  this  principle :  that  those  per- 
sons, who,  by  the  ordinary  rules  of  remoteness,  cannot  be 
made  tenants  for  life,  with  remainders,  to  their  issue,  are  to 
be  the  persons,  whose  estate  is  to  be  enlarged*    In  the  case 
of  a  gift,  by  will,  to  A.,  for  life,  with  remainder,  to  his  child- 
ren, for  life,  with  remainder,  to  their  children,  in  tail,  we 
have  seen,  that  the  ulterior  limitation  is  void;  and  that, 
although  A.  may  die  in  the  testator's  lifetime,  and,  so,  the 
remoter  issue  be  made  capable  of  taking  by  express  gift,  if 
the  testator  avail  himself  of  the  change  of  events.  Obviously, 
therefore,  the  rule  of  qy-pr4s  must  be  applied  to  the  limita- 
tions, as  they  originally  stand;  that  construction  being  the 
mode,  whereby  to  remedy  the  invalidity  of  the  limitations, 
which  arises  from  the  rule  of  law,  requiring  them  to  be 
valid  within  the  Rule  against  Perpetuities,  in  their  original 
formation,  and  according  to  the  state  of  events  at  the  date  of 
the  will. 
Case  oi       This  view  is,  apparently,  supported  by  several  authorities 
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which  it  will  be  proper  to  notice.  In  Wotten  v.  Andrewes,  (r)  irdie*  r. 
there  was  a  devise,  to  a  trustee,  in  trust,  to  permit  the  testa*  Andrtwt*- 
tor's  six  children  to  receive  the  rents  of  the  property,  for 
their  lives,  and  after  their  respective  deceases,  to  permit  the 
children  of  the  son  or  daughter  dying,  to  receive  the  rents 
of  his  or  her  sixth  share,  in  equal  shares  and  proportions ; 
and,  so,  in  like  manner,  from  children  to  children  :  in  case 
either  of  the  testator's  children  should  die  without  leaving 
issue,  the  rents  belonging  to  the  child  so  dying,  to  go  to  the 
survivor  or  survivors.  It  does  not  appear,  whether  any  of 
the  children  had  issue,  at  the  time  of  the  testator's  death. 
It  was  held  by  the  Court  of  C.  B.,  that  the  testator's  chil- 
dren took  estates-tail.  In  delivering  the  judgment  of  the 
Court,  Best,  C.  J.,  remarked,  as  follows :  («)  — "  On  the 
face  of  the  will,  the  testator  has  given  only  an  estate  for  life, 
to  the  grandchildren,  but  we  are  of  opinion,  that,  by  the 
operation  of  subsequent  words,  the  six  children  took  estates- 
tail  in  the  premises,  because  the  testator  goes  on  to  attempt 
that  which  is  impossible, — to  give  an  estate  for  life  to  un- 
born grandchildren ;  he  is  not  allowed  by  law,  so  to  advance 
towards  the  creation  of  a  perpetuity :  but  we  must  do  that 
which  will  approach  the  nearest  to  his  intentions,  and, 
therefore,  the  second  limitation  must  be  construed  as  an 
enlargement  of  the  first  estate  for  life/*  Here,  it  is  manifest, 
that  though  it  would  have  been  perfectly  allowable,  as  far  as 
regards  any  question  of  remoteness,  to  have  vested  estates- 
tail  in  the  children  of  the  testator's  children,  leaving  the 
estates  of  the  children,  as  limited  by  the  will ;  the  enlarge- 
ment of  the  interests  of  the  first  takers  must  be  referred 
to  a  general  rule,  such  as  that  here  maintained ;  which  was 
applied  incorrectly,  in  consequence  of  a  misconception  as  to 
the  legality  of  gifts  of  life-interests  to  unborn  persons. 

In  Mortimer  v.  West,  (t)  there  was  a  devise,  to  A.,  B.,  C, 
and  D.,  natural  children  of  the  testator,  by  M.  D..  share  and  9Me  of 

"  Mortimer  v. 

(r)  2  Bing.  126.  (#)  2  Sim.  274.  WttL 

(*)  2  Bing.  130. 
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share  alike,  for  their  lives,  and  after  the  decease  of  every  of 
the  said  children,  leaving  issue,  the  share  of  such  child  so 
dying,  to  go  and  be  divided  equally  between  his  or  her 
children,  whether  sons  or  daughters,  for  life,  share  and 
share  alike,  if  more  than  one,  and  if  but  one,  then,  the 
whole  share  to  such  only  child,  for  life,  and  so,  to  be  con- 
tinued and  distributed  in  a  descending  line,  per  stirpes, 
from  isBue  to  issue,  for  life,  so  long  as  any  issue  should  be 
living,  descending  from  the  said  M.  D. ;  the  children  of  the 
parent  dying  to  take  such  parent's  share  equally  between 
them,  in  all  cases  of  decease :  in  case  any  of  the  said  chil- 
dren of  M.  D.,  or  their  respective  issue,  should  die,  leaving 
no  issue,  then,  the  share  of  him  or  her  so  dying,  to  go  to  the 
surviving  brothers  and  sisters,  for  their  lives,  and  propor- 
tionably  amongst  the  issue  of  any,  who  should  be  dead;  and 
for  default  of  such  brother  or  sister,  or  their  issue,  then,  as 
in  the  will  mentioned :  and  in  default  of  any  issue,  descend- 
ing and  proceeding  from  the  children  of  M.  D.,  over.  It 
would  seem,  that  none  of  the  children  of  M.  D.,  had  issue 
at  the  time  of  the  testator's  death.  It  was  held  by  Sir 
L.  Shadwell,  V.  C,  that  A*,  B.,  C,  and  D«,  took  estates-tail ; 
although  it  had  been  argued,  on  behalf  of  the  children  of 
one  of  those  persons,  that,  by  force  of  the  decision  in  Hum- 
bertton  v.  Humberston,  the  first  legatees  must  be  confined 
to  the  life-interests,  intended  them  by  the  will,  and  that 
their  children  should  take  estates-tail:  but  his  honor 
observed,  that  the  decision  in  the  case  cited  was  not  ap- 
plicable, the  trusts,  there,  being  executory,  and  being, 
therefore,  carried  out,  to  the  utmost  extent  allowed  by  law. 
Cue  of       Again,  in  the  case  of  Brooke  v.  Turner,  (u)  a  testator 

(«)  2  Bing.  N.  G.  422.     It  has  sumption  of  intention  can  be  collected 

been  thought,  (see  Prior  on  "  Issue,"  from  the  limitation-over,  which  b  not 

156, 157,)  that  this  and  the  preceding  afforded,  in  a  superior  degree,  by  the 

cases  proceeded  chiefly  on  the  evi-  previous  express  gifts.     In  all  cases, 

deuce  of  intention^  afforded  by  the  where  the  principle  of  w»pr£*  applies, 

gift-over,  in  each,  i»  default  of  issue  the  testator  is  supposed  to  intend,  and 

of  the  person  made  tenant  in  tail.  shows  that  he  intends,  a  succession, 

But  it  is  not  easy  to  see,  what  pre-  in  infinitum,  by  the  issue  of  a  partku- 
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devised  lands,  to  trustees,  in  fee,  in  trust  for  his  wife,  for  life,  Brooke  v. 
and  after  her  decease,  to  the  use  of  his  children,  F.,  T.,  and 
EL,  for  their  lives*  in  equal  shares,  and  to  the  issue  of  their 
respective  bodies,  for  their  respective  life  only,  in  equal 
shares,  for  ever ;  and  in  case  of  the  death  of  any  or  either  of 
his  said  children  without  issue,  then,  upon  trust  for  the 
survivors  or  survivor  of  them,  in  equal  shares,  for  life  only ; 
and  in  case  there  should  be  only  one  child  then  living,  then, 
upon  trust  for  such  only  child,  for  life  only,  and  for  the  issue 
of  such  only  child,  for  life,  in  equal  shares;  and  if  but  one 
issue  of  such  child,  then,  to  such  only  child's  issue,  for  life 
only,  and  the  heir  of  his  or  her  body,  for  ever;  but,  in  case 
there  should  not  be  any  issue  of  such  child,  or  the  child  of 
such  child,  remainder,  over:  either  of  the  testator's  chil- 
dren who  should  marry,  to  have  power,  to  make  a  settlement 
of  his  share ;  such  settlement,  to  be  for  the  lives  of  the 
parties,  and  the  lives  of  their  issue,  with  remainder-over,  in 
tail :  and  the  testator  desired,  that  his  children  should  keep 
the  property  in  his  family,  so  long  as  there  should  be  found 
one  of  them  living.     By  a  codicil,  the  testator,  noticing  the 
dispositions  in  his  will,  devised  the  property,  after  the 
decease  of  his  wife,  to  the  trustees,  in  fee,  for  the  use  of  his 
three  children,  as  tenants  in  common,  for  the  term  of 
ninety-nine  years,  if  they,  or  either  of  them,  should  so  long 
live,  and,  8ubject  thereto,  to  the  trustees,  to  preserve  the 
contingent  estates ;  and  the  uses  (subject  to  those  declared 
by  the  codicil)  expressed  in  the  will,  as  far  as  the  rules  of 
law  would  permit,  were  to  be  carried  into  execution.     On  a 
case  out  of  Chancery,  upon  the  construction  of  this  will  and 
codicil,  it  was  argued,  on  the  one  side,  that,  as  the  testator's 
desire  was,  to  create  a  perpetuity,  among  his  children  and 
their  issue,  a  construction  must  be  put  upon  the  will,  which 
would  nearest  approach  the  testator's  intention;  and  that,  in 
order  to  secure  the  issue  of  each  of  the  testator's  children,  a 

lar  person  or  class :  and  what  strength      the  terms  of  the  limitation* over,  which 
does  that  circumstance  derive,  from      itself  can  only  raise  an  inference  ? 
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share,  those  children  must  take  estates-tail,  (v)  in  remainder 
expectant  on  the  estates  for  ninety-nine  years  created  by 
the  codicil,  and  the  estate  to  support  contingent  remainders ; 
and  that  the  paramount  intention  of  the  testator  must  pre- 
vail over  incompatible  subordinate  intention :  and,  on  the 
other  hand,  it  was  contended,  that  the  children  took  estates 
for  ninety-nine  years  determinable  with  their  lives,  the  free- 
hold being  vested  in  the  trustees  during  the  term,  with 
remainders  in  tally  to  the  issue  of  the  three  children*  The 
certificate  of  the  Court  of  C.  B,  was  to  the  effect,  that  the 
testator's  three  children  took  estates  for  the  term  of  ninety- 
nine  years,  if  they  should  respectively  so  long  live,  with 
remainder,  to  the  trustees,  for  the  respective  lives  of  the 
three  children,  in  trust  to  preserve  contingent  remainders, 
with  remainder,  to  those  children,  as  tenants  in  common  in 
tail-general,  with  cross-remainders  between  them  in  tail- 
general 
Case  of  Tnu*  Another  authority,  of  the  same  character,  ia  the  recent 
case  of  Trash  v.  Wood,  («?)  where  a  testator  devised  copy- 
hold property,  to  trustees,  upon  trust,  subject  to  certain 
yearly  charges,  to  pay  the  residue  of  the  rents  and  profits, 
as  follows: — "To  my  grandson,  J.  T.,  for  his  life,  and 
after  his  decease,  to  pay  the  residue  as  aforesaid,  unto 
his  children,  and  so  on,  for  ever ;  and  for  want  of  children 
lawfully  begotten,  to  my  three  daughters,  for  the  term  of 
their  natural  lives,  equally  between  them,  and  from  and 
after  their  decease,  to  pay  the  residue,  unto  all  my  grand- 
children, equally  between  them,  and  so  on,  to  their  chil- 
dren, for  ever."  It  does  not  appear,  whether  there  was  any 
gift-over  on  default  of  issue  of  ail  the  testator's  children* 
On  a  bill,  filed  by  the  youngest  son  of  J.  T.,  claiming  to  be 
customary  heir  of  the  latter,  for  a  declaration  of  his  title  to  the 
property  devised,  it  was  contended,  that  J.  T.  took  an  estate- 

(v)  This,  clearly,  was  not  neces-      issue  might  legally  take  by  purchase. 
sary :  the  children  were   (from  the  (»)  4  MyL  &  Cr.  324. 

nature  of  the  case,)  in  eaie,  and  their 


▼.  Wood, 
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tail ;  that  being,  as  was  said,  the  only  construction,  by  which, 
effect  could  be  given  to  the  manifest  intent  of  the  testatrix. 
On  the  other  hand,  it  was  urged,  that  J,  T.  took  no  more  than 
a  life-estate  in  the  devised  copyhold,and  that,  upon  his  death, 
all  his  children,  who  were  then  living,  became  entitled  to  a 
life-interest  Lord  Chancellor  Cottenham>  after  observing, 
that  the  words,  "for  want  of  children,''  in  the  ulterior  gift, 
must  mean,  for  want  of  issue,  said,  the  testatrix's  object  was, 
that  children's  children  for  ever  should  enjoy  the  property 
in  perpetual  succession ;  and  she  made  no  gift-over,  whilst 
any  such  were  left :  and  that  there  was  no  way  of  effecting 
that  purpose,  but  by  giving  an  estate-tail  to  J.  T. 

In  opposition  to  the  doctrine  apparently  established  by  Case  of  Good- 
these  authorities,  has  been  urged,  the  decision  in  Qoodtitle  woodhJiL*  ** 
<L  Cross  v.  Woodhull9{x)  where  there  was  a  devise,  to  the 
testator's  eldest  son,  J.  C,  for  life,  and  after  his  decease,  the 
property  to  descend  to  his  male  children,  (if  he  had  any,) 
for  their  natural  lives  only,  and  to  the  male  children  de- 
scending from  them,  and  upon  their  decease  or  failure, 
then,  the  property  to  fall  to  L.  C,  and  the  heirs  male  of  his 
body,  for  the  same  term  of  life,  and  upon  the  same  terms  as 
the  testator  intended  for  his  son,  J.,  and  his  male  children, 
and  in  case  of  his  (L.'s)  and  his  male  children,  their  failure, 
then,  the  property  to  descend  to  T.  C,  and  his  male  chil- 
dren, for  the  same  term  of  his  and  their  life,  and  upon  the 
same  terms.  Then  followed  a  gift,  to  the  daughters  of 
J.  C,  L.  C,  and  T.  C,  and  an  ultimate  gift-over,  on  failure 
of  the  testator's  children,  and  their  issue.  J.  C.  and  L.  C. 
died,  without  ever  having  had  issue,  but  they  both  had  suf- 
fered recoveries.  T.  C.  died,  leaving  issue,  two  sons,  by 
whom  ejectment  was  brought.  It  was  decided,  that  J.  C. 
and  L.  C,  respectively,  took  for  life  only ;  and  judgment 
was,  accordingly,  given,  for  the  parties  claiming  under  the 
ulterior  gift.  Upon  this  decision,  it  has  been  observed,  (y) 
that, — "  In  this  case,  it  was  clear,  that  all  the  male  descend- 
er) Willcs,  692.  (y)  Prior  on  "  Issue,*  62. 
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ante  of  J,  C.  were  to  take  for  life  successively,  before  L.  C, 
and  those  of  L.  C,  before  T.  C. ;  yet  the  decision  was,  that 
J.  C.  and  L.  C.  took  for  life  only.     The  ground  of  the  de- 
cision, it  is  apprehended,  was,  that  the  devolution  of  the 
property,  to  all  the  descendants  of  J.  C.  and  L.  G,  might  be 
secured,  by  giving  the  sons  of  J.  C.  and  L.  C,  estates-tail, 
instead  of  their  parents ;  and  that,  therefore,  the  testator's 
intention,  of  giving  successive  life-estates,  should  also  be 
effectuated,  as  far  as  was  consistent  with  the  Rule  of  Law 
against  Perpetuities." 
Observations        Now,  it  is  admitted,  that,  if  the  testator  evinced  an  inten- 
Tew0?™'   l*011  of  "g'lving  successive  life-estates,"  to  all  the  issue  of  his 
WoodkuiL         three  children,  and,  thereby,  brought  his  dispositions  within 
the  principle  of  the  qy-pres  doctrine,  the  decision,  that  those 
children  took  only  life-estates,  is  inconsistent  with    the 
rule  deduced  from  the  authorities  before  cited.  But,  it  is  con- 
ceived, that  the  case  in  question  has  no  real  connexion  with 
the  rule  of  gy-pres;  and  that  the  decision,  at  which  the  Court 
arrived,  was  the  only  one  consistent  with  established  rules  of 
construction.     The  case  seems  to  have  been,  simply,  one  of 
a  devise  for  life,  with  remainder,  for  life,  with  remainder,  to 
the  male  issue  of  the  last  devisee  for  life;  which  two  latter 
limitations  coalesced  under  the  Rule  in  Shelley's  case.     The 
gifts,  to  the  male  issue  of  the  children,  were  expressed  in 
terms,  proper   for  creating   estates-tail-male:    there  was 
nothing  in  the  will,  to  confine  the  interests  of  the  successive 
descendants,  to  their  lives :  and  there  was,  consequently,  no 
ground  for  the  application  of  the  construction  of  $y-pres. 
An  attention  to  the  obervations  of  Lord  C.  J.  Wities,  on 
delivering  judgment,  will  immediately  shew  this.     "  We  are 
of  opinion,"  observed  that  eminent  judge,  (*)  "  that  J.  C. 
took  only  an  estate  for  life ;  for  which,  I  shall  cite  only 
three  or  four  cases.    Archer's  case,  1  Co.  66;  a  devise 
to  R.  A.,  for  life,  and  to  his  next  heir  male,  and  the  heirs 

(*)  Willes,  694. 
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male  of  the  body  of  such  heir  male ;  and  it  was  holden,  to  be 
only  an  estate  for  life.  The  case  of  Clerk  v.  Day,  Cro.  Eliz. 
313,  was  exactly  the  same.  Then  in  Wilis  case,  6  Co.  17, 
where  it  was  held,  that  if  there  be  a  devise  to  A.,  and  his 
children,  and  there  be  no  children,  it  is  an  estate-tail,  of  ne- 
cessity, because  it  is  a  devise  to  the  children  by  words  deprce- 
senli :  but  a  devise  to  A.,  and  after  his  decease,  to  his  children; 
it  is  only  an  estate  for  life.  Again,  in  Lodington  v.  Kime, 
SalL  224,  there  was  a  devise  to  A.,  for  life,  without  im- 
peachment of  waste,  and  in  case  he  have  any  issue  male,  then, 
to  such  issue  male,  and  his  heirs  for  ever;  and  it  was  held, 
that  issue  must  be  taken  as  nomen  singulare,  because  of  the 
devise  to  the  heirs  of  such  issue.  So,  in  Rol.  Abr.  837,  pi. 
13,  a  devise  to  his  eldest  son,  for  life,  and  after  his  decease, 
to  the  sons  of  his  body ;  it  was  holden,  to  be  only  an  estate 
for  life,  by  reason  of  the  words,  non  aliter.  And,  lastly,  in 
the  case  of  Ginger  v.  White,  Willes,  348,  there  was  a  devise 
to  A.,  for  life,  then,  to  the  children  of  A.,  successively,  and 
their  heirs,  and  if  A.  die  without  issue,  then,  to  8.  in  fee ; 
held,  that  A.  took  only  an  estate  for  life.  With  regard  to 
the  objection,  as  to  the  absurdities  that  will  follow ;  it  is  not 
to  be  supposed,  that  the  devisor  knew  them :  but  it  is  plain, 
that  he  had  it  in  his  contemplation,  whether  they  should 
have  estates  for  life,  or  in  tail." 

These  observations  (all  that  were  delivered  on  the  point 
of  construction,)  conclusively  demonstrate,  that  the  decision 
was  far  removed  from  any  connexion  with  the  cy-pris  doc- 
trine, and  that  it  rested  upon  the  plain  and  intelligible 
ground,  afforded  by  the  superaddition  of  words  of  inheritable 
succession,  to  the  gift  to  the  children  of  the  testator's  chil- 
dren ;  which,  as  between  the  first  and  second  generations  of 
issue,  necessitated  the  construction  of  the  latter  taking  by 
purchase. 

But,  even  if  there  were  no  observable  difference,  or  intel- 
ligible ground  of  distinction,  between  the  cases  which  have 
been  noticed,  little  practical  objection  could  exist,  to  the 

a  a 
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alternative,  of  considering  the  decision  in  Goodtitle  v. 
WoodhuU  as  overruled  by  the  later  adjudications,  as  it 
occurred  at  a  comparatively  distant  period,  when  the  laws 
against  remoteness  were  unsettled,  and  their  principles  (if 
any)  imperfectly  understood,  and  when  the  many  distinc- 
tions and  refinements,  now  well  established  in  reference  to 
those  laws,  were  seldom  even  presented  to  judicial  con- 
sideration, or  subjected  to  forensic  inquiry  and  discussion. 

It  next  occurs,  to  notice  the  case  of  Humberston  v.  Hum- 
berston,  (a)  in  connexion  with  the  question  here  considered. 
In  that  case,  it  will  be  remembered,  M.  H.  devised  lands, 
to  a  corporation,  in  trust  to  convey  them,  to  his  godson, 
M.  H.,  for  life,  and  upon  his  death,  to  his  first  son,  for  life, 
and  so,  to  the  first  son  of  that  first  son,  for  life,  &a,  and  if 
no  issue  male  of  the  first  son,  then,  to  the  second  son  of  M. 
H.,  the  devisee,  for  life,  and  his  issue,  in  like  manner,  with 
remainders-over,  to  various  other  members  of  the  H.  family, 
and  their  sons,  &c,  for  life,  without  any  disposition  of  the 
fee.  On  a  bill  filed  by  the  first  devisee,  for  execution  of 
the  trusts  of  the  will,  Lord  Chancellor  Cowper  said,  that,  so 
far  as  the  testator's  intention  was  consistent  with  the  rules 
of  law,  it  ought  to  be  complied  with ;  and  he,  accordingly, 
directed,  that  all  the  sons  of  the  H/s,  that  were  already 
born,  should  take  estates  for  their  lives ;  but  that,  where  the 
limitation  was  to  the  first  son  unborn,  there,  the  estate 
to  such  unborn  son  should  be  in  tail-male.  It  does  not 
clearly  appear,  from  either  the  observations  of  the  Lord 
Chancellor,  or  the  statement  of  the  decree,  in  the  report, 
what  period  was  referred  to,  in  the  expression,  sons  already 
barn  ;  but,  it  must  be  assumed,  that  the  Court  intended,  sons, 
born  at  the  time  of  the  testator's  death,  to  take  estates  for  life, 
and  not,  all  such  as  might  be  living  at  the  date  of  the  settle- 
ment 

This  decision,  obviously,  proceeded  upon  the  principle, 
that  the  limitations,  being  executory,  might  be  carried  out 

(a)  1  P.  Wins,  332;  2  Vera.  737;  Pr.  Cha.  453 ;  1  Eq.  Ca.  207,  pi.  8. 
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in  accordance  with  the  testator's  intention,  as  far  as  was 
allowable  by  the  rules  of  law ;  and  the  case  has  always 
formed  an  authority  for  that  mode  of  proceeding,  in  regard 
to  executory  trusts.  It  is  idle  to  affirm,  that  the  fact  of  the 
trust  being  executory  cannot  affect  the  question,  when  the 
giving  effect  to  limitations,  which,  if  executed,  would  be 
void  for  remoteness,  on  account  of  their  incomplete  and  in- 
determinate character,  is  a  matter  of  constant  observation. 
It  is  difficult,  therefore,  to  discover  the  weight  of  an  argu- 
ment, which  has  been  uiged  against  the  distinction  between 
trusts  executed  and  executory,  of  the  following  character. 
''  In  cases  of  executory  trusts,"  observes  Mr.  Priory  (6)  "  the 
Courts  consider,  that  the  testator  is,  as  it  were,  giving  in- 
structions for  a  conveyance,  and  uses  a  shorter  and  more 
popular  way  of  expressing  himself,  than  he  would  have 
done,  if  he  had  been  actually  declaring  executed  trusts ; 
and,  therefore,  they  hold,  that  general  expressions  are  used 
by  him  in  a  particular  sense ;  as,  for  instance,  '  heirs  of  the 
body/  is  construed,  as  if  it  were,  first  and  other  sons.  Ac- 
cording to  the  Vice-Chancellor,  however,"  (alluding  to  the 
distinction  taken  by  Sir  L.  Shadwell,  in  the  case  of  Mor- 
timer v.  West,  between  it  and  Humbertton  v.  Humberston,) 
"they  are  called  upon  to  do  just  the  contrary,  in  these 
qy^pres  cases :  they  are  to  infer,  that  the  testator  has  used 
more  particular  and  precise  expressions,  in  directing  a  con- 
veyance to  be  made,  than  he  intended  to  be  inserted  in  the 
actual  conveyance;  a  position  very  difficult  to  be  main- 
tained." With  all  respect  for  this  gentleman's  opinion,  it  is 
conceived,  that  the  distinctive  character  of  the  practice  of 
Courts  of  equity,  in  carrying  out  executory  trusts,  is,  the 
giving  effect  to  them,  as  far  as  possible,  according  to  the 
intentions  of  their  author.  His  expressions  may  fall  short 
of,  or  exceed,  his  legal  powers :  but  his  intention  is  regarded 
in  both  alike ;  and  the  duty  of  a  Court  of  equity  is,  in  each, 

(»)  Treatise  on  « Issue/  60, 61. 
G  G  2 
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the  same.  He  wishes  his  property  to  be  settled,  as 
strictly  as  possible :  in  one  case,  be  uses  general  words  of 
succession,  which  would  fail  of  effecting  his  purpose ;  and 
Chancery  supplies  the  defect :  in  another,  he  aspires  to  an 
excessive  posthumous  control  over  his  property  ;  and  Equity 
sets  aside  the  invalid  portion  of  his  dispositive  scheme,  but 
gives  effect,  at  the  same  time,  to  whatever  may  be  sub- 
stantiated. Moreover,  the  learned  writer's  argument  directs 
itself  equally,  against  all  decisions  that  have  ever  been  pro- 
nounced, whereby  effect  has  been  given  to  trusts  excutory, 
which,  if  executed,  would  have  been  too  remote.  Until 
these  cases  have  been  over-ruled,  therefore,  there  can  be 
little  impropriety,  in  affirming  the  justness  of  the  distinc- 
tion, between  trusts  executory  and  trusts  executed,  in 
respect  to  the  particular  point  of  the  application  of  the 
gy-pres  doctrine  under  consideration. 
Cue  of  Since  the  preceding  observations  were  written,  a  case  has 

^an^rpianM  ^^  decided,  which  apparently  supports  the  opinion,  that 
fh+xirt**"-*  •A»*vthe  class  of  children  or  issue  who  first  take  is  not  that  with 
//  ft*  f  tsf/*7  A/  which  the  estate-tail  should  commence,  when  such  children 

or  issue  come  in  esse  in  the  testator's  lifetime.  The  case  is 
that  of  Vanderplank  v.  Kingy  (c)  where  there  was  a  devise, 
to  the  testator's  daughter,  J.  K.,  for  life,  and  after  her 
decease,  to  all  and  every  the  child  or  children  of  her  body, 
male  or  female,  and  their  assigns,  for  their  lives,  and  after 
the  decease  of  any  such  child  or  children,  to  the  child  and 
children  of  the  body  and  bodies  of  all  and  every  such  child 
or  children  of  the  testator's  said  daughter,  male  or  female, 
to  be  begotten,  and  the  heirs  of  his  and  their  respective 
body  and  bodies ;  such  children  to  take  in  equal  shares,  as 
tenants  in  common,  and  not  as  joint  tenants ;  and  in  case  of 
the  death  of  any  child  of  the  testator's  said  daughter,  and 
failure  of  issue  of  his  or  her  body,  then,  the  share  or  shares 
which  so  failed,  to  go  to  the  survivor  or  survivors  of  such 

(c)  Ex  relatione ;  not  yet  reported. 
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children,  as  tenants  in  common,  if  more  than  one ;  and  in 
case  of  the  death  of  all  such  children  without  issue,  over: 
most  of  the  children  of  J.  K.  were  born  in  the  testator's 
lifetime ;  but  the  birth  of  one  of  them  did  not  take  place  till 
after  his  decease :  and  the  principal  question  seems  to  have 
been,  whether  the  children  of  the  daughter  took  estates  for 
life,  or  in  tail  It  was  held  by  Sir  James  JVtgram>  V.  C, 
that  all  the  children  of  the  testator's  daughter,  J.  K.,  born 
in  the  lifetime  of  the  testator,  took  estates  for  life,  with 
remainder,  to  their  children,  in  tail;  but  that  the  child, 
born  after  the  death  of  the  testator,  took  an  estate-tail,  by 
the  doctrine  of  qy-pres;  and,  further,  that  the  children  took 
cross-remainders  between  them.  At  present,  it  can  only  be 
observed  of  this  decision,  that,  if  it  shall  prove  to  have  pro- 
ceeded, broadly  and  intelligibly,  upon  a  consideration  of 
the  nature  and  operation  of  the  qy-pres  construction,  it 
should  seem  to  be  at  variance  with  some,  at  least,  of  the 
authorities  previously  cited;  and  that  it  must  remain  for 
future  adjudication  to  determine,  how  far  the  doctrine, 
apparently  sanctioned  by  it,  accords  with  strict  principles  of 
law,  as  compared  with  that  supported  by  the  cases  above 
adduced. 

7.  It  has  long  been  a  very  general  opinion,  that  the  Doctrine  of 
doctrine  of  qy-pres  has  been  carried  out,  to  the  fullest  extent  be  extended, 
warranted  by  the  principles  on  which  it  is  grounded.  Thus, 
Lord  Kenyon  himself,  who  decided  the  case  of  Pitt  v.  Jack- 
son, observed,  {<£)  many  years  afterwards,  that  it  went  to  the 
very  outside  of  the  rules  of  construction,  and  to  the  utmost 
verge  of  the  law.  And  Lord  Eldon,  also,  remarked,  (*)  that, 
in  the  qy-pres  doctrine,  it  was  not  proper,  to  go  one  step 
further;  as  the  cases,  in  order  to  serve  the  general  intent, 
and  the  particular  intent,  had  destroyed  both.  Mr.  Butler 
has,  also,  observed,  (/)  that,  in  practice,  the  doctrine  should 
not  be  acted  upon  without  a  considerable  degree  of  attention; 

(rf)  1  East,  442.  (/)  Note  to  F.  C.  R.  208. 

<«)  7  Ves.  jr.  390. 
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while  Sir  Edward  Sugden  has  remarked,  {g)  that  it  appears 
to  have  been  carried  too  far.  The  concurrence  of  authorities, 
such  as  these,  in  the  opinion,  that  the  construction,  gy-pres9 
is  not  to  be,  indiscriminately  and  unguardedly,  resorted  to, 
renders  it  unnecessary,  here  to  prescribe  further  caution,  in 
the  application  of  the  doctrine ;  in  order  that,  as  Lord  Eldon 
remarked,  while  endeavouring  to  subserve  the  general  in- 
tention, that,  as  well  as  the  particular,  be  not  defeated,  (A) 

(g)  2  8og.  Pow.   60.     And  see  tial  failure  of  disposition,  by  reason  of 

2  Jam.  Wills,  342,  n.  a  change  of  events,  before  the  period 

(A)  It  is  observable,  that  a  doctrine,  of   its    being    completely    effected; 

much  resembling  that  of  cy-pris,  was  whereas,   the  modern  rule  contem- 

not  unknown  to  the  earlier  sages  of  plates,  solely,  such  an  imperfection,  aa 

the  law.     See  Co.  Litt.  219.     But  arising  in  the  operation  of  inflexible 

that  doctrine  had  reference  to  a  par-  principles  of  law. 
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CHAPTER  XVII. 

OF   THE  RULE  AGAINST   PERPETUITIES,   AS  IT   AFFECTS  LIMI- 
TATIONS TO   CLASSES  OR  ASSOCIATIONS  OF  PERSON8. 

Foremost  among  the  various  kinds  of  dispositions,  which 
call  for  the  application  of  the  Rule  for  the  prevention  of 
Perpetuities,  are  to  be  placed,  limitations  to  a  class  or  asso- 
ciated number  of  individuals,  either  answering  a  particular 
description,  or  specifically  named.  These  gifts  are,  for  the 
most  part,  of  the  nature,  either,  of  Executory  devises  and 
bequests,  and  Springing  and  Shifting  Uses,  (in  any  of  their 
various  modifications,)  or  of  Trusts,  declared  in  deeds,  of 
personal  estate,  analogous  to  those  limitations. 

To  exemplify  this  class  of  limitations : — Suppose,  a  tes-  Illustration  of 
tator  bequeaths  personalty,  to  A.,  for  life,  and  after  his  limitations  to 
decease,  to  such  of  the  children  of  A.,  as  shall  attain  twenty-  **  C0DSld*red- 
five.  The  question  being,  whether  this  Executory  limitation 
to  the  children  is,  or  is  not,  too  remote,  it  is  to  be  inquired, 
whether,  in  the  very  nature  of  the  limitation,  that  rule  of 
law  is  satisfied,  which  requires,  that  every  future  interest  in 
property  be  so  limited,  as  that  it  must  necessarily  vest,  or 
fail  of  effect,  within  the  space  of  one  or  more  life  or  lives  in 
being,  and  twenty-one  years.  And  the  answer  to  this 
inquiry  being,  that  A.  may  have  a  child,  born  but  just 
before,  or  not  until  after,  his  decease,  and  who  could  not, 
therefore,  attain  the  specified  age,  within  twenty-one  years 
from  the  expiration  of  a  life  in  being,  (vis.,  that  of  A.,)  but 
who,  nevertheless,  is  included  in  the  class  entitled  under  the 
executory  gift,  such  gift  is  void,  as  possibly  postponing  the 
vesting  of  the  future  interests,  for  too  remote  a  period. 
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And  it  is  a  consequence  of  the  rule,  which  denies  the 
liberty  of  looking  at  actual  events,  in  considering  the  validity 
of  Executory  limitations,  (t)  that,  since  the  attainment  of  the 
required  ages,  by  the  children,  is  not  confined  to  the  period 
allowed  by  law,  no  regard  can  be  had,  to  the  circumstance, 
of  some  of  the  children  acquiring  the  capacity  of  taking, 
within  the  proper  time,  or,  even,  of  such  being  the  case, 
with  respect  to  all  the  children ;  but  the  gift  is  absolutely 
void,  to  the  same  extent,  as  if  it  had  actually  happened,  that 
no  one  child  had  become  entitled,  within  the  period  of  legal 
remoteness.  The  gift  is,  in  a  word,  either,  wholly  good,  or, 
wholly  void :  to  be  valid,  it  must  be  provided,  that  the  child- 
ren, who  are  to  take,  by  attaining  twenty-five,  must  attain 
that  age,  within  twenty-one  years  from  the  death  of  A. ; 
and  in  such  case,  they  who  answer  the  required  description 
will  take  the  whole  property  bequeathed :  without  such  re- 
striction, the  gift  will  be  entirely  bad,  whatever  be  the 
course  of  subsequent  events. 

This  general  property,  then,  of  limitations  to  a  class  of 
persons,  being  remembered,  it  is  to  be  ascertained,  how  the 
different  species  of  these  gifts  stand  affected,  by  the  practical 
application  of  the  provisions  of  the  Rule  against  Perpetuities. 

1.  The  preceding  observations  will  have  prepared  the 
way  for  the  general  rule,  that  every  limitation,  whether  it  be 
of  an  interest  in  futuro,  or,  whether  it  operate  to  divest 
prior  interests,  or,  whether  it  be  a  simple  gift  expectant  on  a 
prior  partial  interest,  which  is  made  to  the  children  of  a 
person  in  esse,  but  which  is  not  to  vest,  until  after  their 
attainment  of  their  ages  of  twenty-one  years,  (however  small 
the  additional  period,)  is  absolutely  void.  (A)  The  grounds  of 
this  general  conclusion  have  been  already  stated. 
Same,  although       2.  Upon  the  same  principle,  if  a  living  person  is  associated 


Limitation  to 
children  of 
person  in  e—e, 
to  vest  at  age 
greater  than 
twenty-one, 
bad. 


(0   Vide  $uprti,  pp.  170,  171. 

(A)  Leake  v.  Robinson,  2  Mer. 
369.  Bntt  v.  Pritchard,  1  Ross.  213. 
Vawdry  r.  Geddet,   1    Russ.  &  My. 


203.  Judd  v.  Jwdd,  3  Sim.  525. 
Porter  v.  Fox,  6  Sim.  485.  Dodd  v. 
Wake,  8  Sim.  616.  Newman  v.  New- 
man, 10  Sim.  51. 
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with  the  general  class,  (as  if  a  child  of  the  person  in  esse,  person  in 
who  is  actually  born,  be  specifically  named,)  and  the  vesting  associated  with 
of  his  interest  depends  upon  the  same  (remote)  event,  as  {JSJJJd^ 
that  which  is  to  give  effect  to  the  interests  of  the  members 
of  the  unascertained  class,  the  whole  gift  will  be  void,  as 
in  the  case  first  supposed.  (Q  There  can  be  no  separation 
of  interests  which. are    blended  in   the  limitation;  and 
which  must  either  stand  or  fall  together.     Moreover,  the 
practical  impediments  to  a  contrary  doctrine  are  insur- 
mountable.    Is  the  living  person  to  take  the  whole  fund  or 
property  ?    Or,  if  not  the  whole,  what  distributive  share  ? 
— and  how  is  it  to  be  estimated,  seeing  that  the  relative 
proportion   of   one,   to  the  number  of  members  of  the 
common  class,  cannot,  from  the  nature  of  the  case,  be  ascer- 
tained ?  Thus  much  upon  principle. 

The  rule  is  equally  clear  on  the  ground  of  authority.  In 
the  case  of  Porter  v.  Fox,  (m)  there  was  a  bequest  of  produce 
of  real  and  personal  estate,  in  trust,  to  be  accumulated,  "for 
the  benefit  of  the  testator's  grandchildren,  and  his  nephew, 
J.  O.,  and  to  be  distributed  in  manner  and  form  following, 
that  is  to  say,  as  they  should  become  of  the  age  of  twenty- 
five  years  respectively ;"  with  directions  for  the  transfer  of  the 
share  of  each  grandchild  and  nephew,  on  their  respectively 
attaining  twenty-five.  Sir  X.  Shadwell,  V.  C,  having  de- 
cided, that  the  gift  to  the  grandchildren  was  too  remote,  also 
held,  that  the  limitation  to  the  grandchildren  and  nephew 
was  to  them,  as  a  class ;  and,  therefore,  as  the  whole  of  the 
testator's  intention  could  Hot  prevail,  effect  could  not  be 
given  to  that  part  which  related  to  the  nephew :  his  share 
could  not  be  determined,  as  it  depended  upon  the  number 
of  members  of  the  class,  living  when  the  eldest  attained 
twenty-five. 

3.  But.  if  the  gift  is  made  to  the  children  of  a  person  Limitation  to 

.  children  of 

deceased,  the  vesting  of  their  shares  may  be  postponed  to  deceased 

(/)  1  Jam.  Wills,  233.  (m)  6  Sim.  485. 
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person,  at  age 
greater  than 
twenty-one, 
good. 


Same,  if 
limitation  to 
children, 
expressly 
named,  of  a 
person  in  esse. 


Limitation  to 
issue  of  un- 
born children, 
void. 


any  age,  though  greater  than  twenty-one.  And  this,  because, 
as  the  hypothesis  assumes,  that  the  lives  are  in  esse,  at  the 
date  of  the  creation  of  the  gift,  and,  also,  implies,  their 
existence,  at  the  time  of  its  taking  effect,  the  extreme  period 
of  suspension  of  the  vesting,  cannot,  possibly,  exceed  the 
life  of  the  survivor  of  several  persons  in  esse,  (»)  Nor  does 
this  violate  the  rule,  formerly  laid  down,  that  no  longer 
term,  than  twenty-one  yean  can  be  used,  for  the  purpose  of 
remoteness  of  limitations,  where  a  life  in  being  does  not 
form  part  of  the  period ;  because,  in  the  case  supposed,  the 
term  of  years  taken,  is  only  a  subdivision  or  subordinate 
portion  of  the  unascertained  period  of  a  life ;  the  premature 
termination  of  which  will,  also,  quoad  the  particular  life,  put 
an  end  to  the  term  of  suspension. 

4.  Upon  the  same  principle,  a  gift  may  (it  should  seem) 
be  made,  to  the  children  of  a  person  in  esse,  who  are  living, 
and  named  or  specifically  described  in  the  will  or  settlement, 
and  the  vesting  of  their  Bhares  may  be  postponed  to  any 
age  subsequent  to  minority.  In  such  case,  as  the  limitation 
does  not  include  after-born  children,  by  reason  of  its  ex- 
pressed restriction  to  those  named,  the  period  of  suspension 
cannot,  possibly,  exceed  lives  in  being.  For  this  rule  to 
apply,  however,  it  must  clearly  appear,  from  the  limitations, 
that  no  other  children,  than  those  mentioned,  are  to  par- 
ticipate ;  because,  if  the  gift  be  sufficiently  general  in  its 
terms,  to  include  children  subsequently  born,  the  accidental 
existence,  or  casual  mention,  of  some  of  the  objects  of  it, 
will  not  suffice,  to  satisfy  the  provisions  of  the  Rule. 

5.  A  simple  limitation  to  all  the  grandchildren,  or  other 
remoter  issue,  of  a  person  in  esse,  is  altogether  void :  and 
this,  without  regard  to  the  time  of  the  vesting  of  their  in- 
terests ;  whether  at  birth,  or  otherwise,  (o)  As  the  living 
ancestor  may  beget  children,  unborn  at  the  time  of  the 
creation  of  the  gift,  and  as  all  the  children  of  such  after- 

(»)  2  Prest.  Abst.  149.  Posth.  215.     2  Prest  Abst.  168.     1 

(o)  1    Sug.   Pow.    493.     Fcarne,      Jarm.  Wills,  234. 
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born  children  are  included  in  the  common  class,  there  is, 
obviously,  in  such  a  case,  no  security,  that,  even  though  the 
shares  of  the  grandchildren  vest  on  their  birth,  such  birth 
will  take  place  within  twenty-one  years  from  the  decease  of 
the  ancestor,  or  from  the  death  of  the  survivor  of  all  his 
children,  who  are  in  esse  at  the  death  of  the  testator,  or  the 
date  of  the  settlement 

6.  If,  however,  it  be  provided,  by  the  author  of  the  limi-  &m;  if  birth 
tations,  that  all  the  grandchildren,  who  are  to  take  under  the  ^^provided 
gift,  shall  be  born,  within  twenty-one  years  after  the  death  ^  Upp«n 

of  the  common  ancestor,  or,  within  the  like  period  after  scribed  period, 
the  death  of  the  survivor  of  such  of  his  children  as  are  in 
existence  at  the  time  of  the  creation  of  the  gift,  all  objection 
to  the  Executory  limitation,  on  the  ground  of  remoteness 
ceases,  (p)  And  this  remoteness  of  the  issue  from  the 
common  ancestor  may  be  indefinitely  postponed,  provided, 
care  be  taken,  that  such  only  as  come  in  esse  within  twenty- 
one  years  after  lives  in  being,  shall  be  entitled  to  take  under 
the  gift.  And  so,  upon  the  like  principle,  limitations  may 
be  made,  to  such  a  class  of  grandchildren,  or  other  issue,  of  a 
person  in  existence,  as  shall  be  born  during  the  lives  of 
those  children  of  the  living  ancestor  who  are  in  essef  or 
during  the  lives  or  life  of  the  survivors  or  survivor  of  them, 
and  as  shall  attain  the  age  of  twenty-one  years*  And,  in  such 
a  case,  it  is  to  be  observed,  that  the  gift  is  not  confined  to 
children  of  the  children  who  are  living,  but  extends  to  the 
issue  of  unborn  children,  provided,  they  are  born  before  the 
decease  of  the  survivor  of  the  children  in  esse,  and  provided, 
they,  also,  attain  the  required  age. 

7.  Where  the  gifts  are  by  willy  and  the  testator  is  creating  Not  necessary, 
limitations  in  favor  of  his  own  children  and  grand-children,  birth  of 

he  may  well  limit  interests  to  the  general  class  of  his  grand-  |^,^P<J8"ft 
children,  whether  the  issue  of  children  in  esse  at  the  date  ty  testator  to 

(/>)  2  Ves.  jr.  366.  Andsee,/>er  arguendo,  in  Bengcmgh  v.  Edridge, 
Lord  Rotslyn,  in  Blandford  v.  Thack-  1  Sim.  251 ,  and  in  Mogg  v.  Mogg,  1 
er«liy  2  Yes.  jr.  242 ;  and  per  Preston,      Mer.  664.     2  Prest.  Abut,  168. 
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his  own  grands  of  the  will,  or  not,  if  he  provide,  that  their  shares  shall  vest, 

at  or  before  they  attain  their  ages  of  twenty-one  years,  and 
it  will  not  be  necessary,  to  limit  the  time  of  the  births  of 
the  grand-children,  (q)  This  arises  from  the  circumstance, 
that,  as  all  the  children  of  the  testator  must,  necessarily,  be 
born  in  his  lifetime,  or  directly  afterwards,  and  as  all  their 
children  must,  likewise,  be  born  previously  to  or  soon  after 
their  deceases,  all  the  grand-children  will,  in  the  nature  of 
the  case,  be  born  during  lives  in  being ;  and,  that  being  so, 
care  is  only  requisite,  that  the  vesting  of  the  shares  of  the 
grand-children  be  not  suspended,  for  a  longer  term  than 
their  respective  minorities,  or  than  the  minority  of  the 
youngest  of  them.  Indeed,  an  absolute  term  of  twenty-one 
years,  after  the  decease  of  the  survivor  of  the  children, 
might  be  taken,  and  the  property  be  limited,  to  such  of  the 
grand-children  only,  as  should  be  in  existence  at  the  expi- 
ration of  that  period.  And  so,  also,  upon  the  like  principle, 
the  vesting  of  the  shares  of  the  grand-children  might  be 
postponed  to  their  attainment  of  any  greater  age  than 
twenty-one,  if  it  were  provided,  that  they  should  attain 
such  age  within  the  space  of  any  life  in  being,  or  the 
survivor  of  several  lives  in  being,  and  twenty-one  years 
afterwards. 

SedaKter;  in         But  it  must  be  observed,  that  this  rule  does  not  apply  to 

case  of  deeds.      .«  /»  *  •  •  .        #      i  •      i  mj  * 

the  case,  of  a  person  making  provision  for  his  children  and 
grand-children,  by  deed,  for,  then,  the  same  rules  must  be 
abided  by,  as  govern  the  case  of  a  testator  creating  limi- 
tations in  favor  of  the  children  and  grand-children  of  a 
stranger. 
Of  no  import-        8.  The  observations,  which  have  been  made,  with  respect 

ance,  whether  ,  .  . 

children  take  to  gifts  to  grand-children  or  remoter  issue,  are,  in  every 
respect,  applicable  to  such  gifts,  whether  the  children,  born 
or  unborn,  take  interests,  or  not;  the  circumstance,  of  gifts 
being  made  to  them,  not  affecting  the  question  of  the  re- 
moteness of  the  limitations  to  their  issue. 

(q)  1  Jarm.  Wills,  234. 


interests,  or 
not. 
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9.  The  rules,  applicable  to  gifts  to  classes  of  issue,  are  of  Same  rules 
equal  force,  in  reference  to  limitations  to  any  other  as-  imitations  to 
sociated  number  of  persons,  whether  specifically  named,  arsons!*880*  °f 
or  answering  some  other  description  ;  the  sole  question,  in 

the  consideration  of  the  validity  of  all  such  gifts,  with  re- 
spect to  remoteness,  being,  whether  they  do,  or  do  not, 
in  their  very  nature,  and  according  to  their  original  form, 
transgress  the  boundaries,  fixed  by  the  Rule  against  Per- 
petuities ;  or,  in  other  words,  whether  they  may,  possibly, 
include  objects,  who  will  not  be  ascertained  or  ascertainable, 
within  the  legal  period. 

10.  Lastly,  it  is  to  be  observed,  that  the  rule,  which  de-  Where  one 
clares  a  limitation  to  a  class  of  persons,  either  altogether  Saleable  to 
good,  or  altogether  void,  as  respects  the  question  of  its  |J^ji^2tioili 
remoteness,  does  not  apply  to  those  cases,  where  there  are  classeg» one  of 

...  which  is  good, 

two  original  distinct  limitations,  to  two  different  classes,  and  the  other, 
with  one  general  gift-over,  upon  an  event  equally  applicable  ™ly  as  to 
to  the  members  of  both  classes,  but  which,  though  good,  obie<*8 of.  J>rior 

°     °  remote  gift. 

as  regards  one  of  such  classes,  is  void  for  remoteness,  in 
reference  to  the  other.  In  such  a  case,  notwithstanding 
the  applicability  of  the  ulterior  limitation-over,  to  both  the 
classes  entitled  under  the  prior  gifts,  it  will  be  good,  as 
respects  that  class,  whose  situation  admits  of  the  contem- 
plation of  such  an  event,  as  that  on  which  the  gift-over  is 
to  take  effect,  but  it  will  be  void,  with  regard  to  that  class, 
in  reference  to  whom,  the  event  provided  for  is  too  remote. 
Thus,  in  a  late  case,  (r)  a  testator  devised  his  real  and  per- 
sonal estate,  to  trustees,  upon  trust,  to  sell,  and  lay  out  so 
much  as  should  be  sufficient  to  raise  three  annuities  of 
100/.,  each,  and  he  directed,  that  they  should  apply  one  of 
such  annuities,  towards  the  maintenance  and  education  of 
his  grand-children,  the  children  of  his  late  daughter,  H., 
until  the  youngest  of  such  children,  who  should  live  to 
attain  twenty-three,  should  attain  that  age,  and  from  and 

(r)  Cromtk  r.  Lnmb,  3  You.  &  Coll.  665. 
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immediately  after  such  youngest  child  should  have  attained 
that  age,  then,  he  directed,  the  capital,  from  which  such 
annuity  was  derived,  to  be  paid  and  divided,  unto  and 
equally  amongst  his  last-mentioned  grandchildren,  share  and 
share  alike,  as  tenants  in  common :  and  the  testator  directed, 
the  other  two  annuities  to  be  paid  to  his  daughters,  C.  and 
W.,  for  their  lives,  and  as  to  the  respective  capitals,  from 
which  such  annuities  were  derived,  he  directed  his  trustees, 
to  pay  and  divide  each  of  diem,  from  and  immediately  after 
the  decease  of  his  daughters,  C.  and  W.,  unto  and  equally 
amongst  all  and  every  his  grandchildren,  then  living, 
(children  of  H.,)  and  all  the  children  of  C.  and  W.,  as  well 
those  then  living,  as  those  which  might  thereafter  be  born, 
share  and  share  alike,  &c:  and  as  to  the  residue  of  the 
monies  to  accrue  from  the  sale  of  his  real  and  personal 
estate,  he  directed  his  trustees,  to  pay  and  divide  the  same, 
unto  and  equally  amongst  the  children  of  H.,  then  living, 
and  the  children  of  C.  and  W.,  then  living,  or  to  be  born 
during  his  lifetime,  as  tenants  in  common:  the  testator 
then  declared,  that  the  legacies  or  shares  should  vest  in  the 
grand-children,  at  twenty-three;  and  that  if  any  should  die 
under  twenty-three,  without  issue,  then,  the  legacies  or 
shares  of  them  so  dying  should  go  and  accrue  to  the  sur- 
vivors and  survivor  of  them,  to  be  equally  divided  between 
them,  share  and  share  alike.  Some  of  the  children  of  the 
deceased  daughter,  H.,  as  well  as  of  the  other  daughters,  C. 
and  W.,  died  under  twenty-three.  It  was  held,  that  a  son 
of  H.,  who  survived  another  child  who  died  under  twenty- 
three,  was  entitled  to  a  portion  of  such  deceased  child's 
share,  under  the  gift-over;  but  that  the  limitations-over 
of  the  annuity-fund,  from  which  C.  and  W.  took  their  life- 
annuities,  were  void  for  remoteness.  In  this  case,  we 
perceive,  that,  as  the  daughter,  H«,  was  dead,  at  the  date 
of  the  will,  the  divesting  of  the  shares  of  her  children,  in 
the  event  of  their  deaths  under  twenty-three,  was  not  too 
remote  a  disposition,  in  accordance  with  the  rule,  on  that 
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head,  above-stated ;  but,  with  respect  to  the  bequest  to  the 
children  of  the  daughters,  C.  and  W.,  the  event  contem- 
plated was  too  remote,  as  it  would  not,  necessarily,  happen, 
within  twenty-one  years  after  the  decease  of  those  daughters, 
or  of  the  particular  daughter,  to  whose  issue,  the  respective 
capital  funds  were  bequeathed. 

It  will  have  been  observed,  that  the  contingencies,  con- 
templated in  the  limitations,  to  which  our  inquiries  have 
here  had  reference,  have  been  those,  only,  connected  with 
the  age  and  time  of  birth  of  the  classes  of  persons  in  question. 
The  cases  of  limitations  to  classes,  void  by  reason  of  the 
remoteness  of  other  kinds  of  contingencies  affecting  the 
objects  of  them,  belong  more  properly  to  the  subject  of 
the  next  Chapter. 
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CHAPTER  XVm. 

OF  THE  RULE  AGAINST  PERPETUITIES,  AS  IT  AFFECTS  LIMI- 
TATIONS TO  PERSONS  ANSWERING  A  CERTAIN  DESCRIPTION, 
OR  POSSESSING  A  SPECIFIED  QUALIFICATION. 

Remarks,  m  to  As  every  gift  of  a  future  interest  in  property  should  be 
herecon-^  so  limited,  as  that  it  must  vest  absolutely  within  the  legal 
udered.  boundaries  of  remoteness,  it  follows,  that  a  limitation  to  a 

person,  not  in  esse,  is  void,  not  only,  when  it  suspends  the 
vesting  for  a  longer  period  than  the  attainment,  by  the 
object  of  it,  of  the  age  of  twenty-one  years,  but,  also,  when 
the  acquisition  of  the  absolute  interest  is  made  to  depend, 
upon  the  existence  of  some  qualification  in  the  donee  or 
devisee,  with  which  he  will  not  necessarily  be  clothed, 
before  the  expiration  of  the  fixed  limit  of  perpetuity.  If 
the  donee  or  devisee  (being  an  ascertained  person)  be  in 
existence,  there  is,  of  course,  no  necessity,  for  fixing  any 
period,  within  which  he  shall  acquire  the  qualification  de- 
manded by  the  terms  of  the  limitation ;  as,  if  attained  at  all, 
it  must  be,  within  the  limits  of  a  life  in  being.  -But  if  he  be 
not  in  esse,  at  the  time  of  the  limitations  being  created,  or, 
if  it  be  uncertain,  whether  the  person,  eventually  answering 
the  description,  will  prove  to  be  an  individual  in  existence, 
or  not,  it  is  obvious,  that  the  requirements  of  the  Rule 
against  Perpetuities  will  not  be  satisfied,  by  anything  less 
than  the  fixation  of  proper  limits,  in  regard  to  the  period, 
within  which  the  requisite  qualification  must  be  acquired. 
Cue  of  Procter       Thus,  in  one  case,  (s)  a  devise  was  made,  to  the  first  or 

0)  Procter  ?.  bishop  of  Bath  and  Well*,  2  H.  Bl.  368. 
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other  son  of  T.  P.,  (who  wasliving,  and  who  had  then  no  son,)  ▼.  bishop  of 
that  should  be  bred  a  clergyman,  and  be  in  Holy  Orders,   wan  —devise 
and  to  his  heirs  and  assigns,  but  if  the  said  T.  P.  should  ^^ ™  {**" 
have  no  such  son,  then,  to  T.  M.,  his  heira  and  assigns.  Holy  Orders. 
T.  P.  died  without  ever  having  had  any  son,  whereupon, 
the  property  was  claimed  by  a  person  deriving  title  under 
the  will  of  T.  M.,  the  devisee-over,  whose  right  depended 
upon  the  question,  whether  the  Executory  devise  to  the 
son  of  T.  P.,  was,  or  was  not,  too  remote.     It  was  argued, 
for  the  claimant  under  the  ulterior  devise,  that,  as,  by  the 
Canons  of  the  Church,  no  person  could  be  admitted  into 
Deacon's  Orders,  before  the  age  of  twenty-three,  without  a 
faculty,  nor,  could  be  ordained  Priest,  before  twenty-four, 
the  vesting  of  the  Executory  devise  was  postponed  until 
the  devisee  attained  his  age  of  twenty-three  years,  and  was, 
therefore,  void.     The  Court  of  C.  B.  held,  that  the  first 
devise,  to  the  son  of  T.  P.,  was  void,  by  reason  of  the  un- 
certainty, as  to  the  time  when  such  son,  if  he  had  any, 
might  take  Orders,  and  that  the  devise,  expectant  upon  it, 
was,  also,  void. 

In  this  case,  it  will  be  observed,  there  was  the  special  Obtemtions 
circumstance,  that,  from  the  nature  of  the  qualification  v.  bishop  of 
required,  the  interest  of  the  devisee  could  not  vest,  until  he  WeUtt 
had  attained  the  age  of  twenty-three,  at  the  least,  which 
may  seem  little  different  from  an  express  provision,  sus- 
pending the  vesting,  until  the  like  period.  But,  it  is  con- 
ceived, that,  however  that  circumstance  may  have  been 
pressed,  in  the  argument,  against  the  validity  of  the  Exe- 
cutory devise,  it  had  no  peculiar  weight  with  the  Court,  in 
the  decision  on  the  question  of  the  remoteness  of  the  limi- 
tation, but  that  that  decision  proceeded,  (as  it  is  reported  to 
have  done,)  upon  the  ground,  of  "  the  uncertainty,  as  to  the 
time  when  the  devisee  might  take  orders."  The  case,  may, 
consequently,  be  treated,  as  an  authority,  applicable  to 
every  instance  of  the  postponement  of  the  vesting  of  a  limi- 
tation, until  the  acquisition,  by  the  donee,  of  some  qualifi- 

H   H 
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cation,  which  he  will  not  necessarily  possess,  within  the 
proper  period. 

If,  therefore,  a  limitation  were  made  to  an  unborn  per- 
son, upon  his  acquiring  some  qualification,  which  he  might 
attain  at  any  period  of  his  life,  however  remote,  it  seems 
clear,  that  the  gift  would  be  void,  however  great  the  proba- 
bility, that  the  donee  would  be  clothed  with  the  requisite 
capacity,  during  his  minority.  Thus,  suppose,  property  to 
be  limited,  to  the  first  (unborn)  son  of  A.,  who  shall  obtain 
a  commission  in  the  army,  or  go  to  the  bar,  or  take  a  degree 
at  one  of  the  Universities,  or  marry,  or  go  to  Rome,  or  do 
any  other  act,  the  performance  of  which  is  not  necessarily 
confined  to  the  minority  of  the  donee,  there  can  be  little 
doubt,  that,  upon  strict  principle,  the  Rule  against  Per- 
petuities would  be  violated,  and  that  the  limitation  would 
be  void ;  and  that,  without  regard  to  the  course  of  subse- 
quent events,  (t)  Indeed,  in  the  case  of  Procter  v.  bishop 
of  Bath  and  Wells,  it  will  be  observed,  that  there  was 
nothing  more  than  a  possible  transgression  of  the  boundaries 
of  remoteness,  as  the  Executory  devise  might  have  become 
capable  of  taking  effect,  during  the  lifetime  of  the  father  of 
the  devisee,  or,  even,  of  the  testator,  by  the  birth  of  a  son  of 
T.  P.,  and  an  admission  of  him  to  Holy  Orders,  within  the 
compass  of  either  of  those  lives. 

And  it  may  even  happen,  that  a  gift  may  be  void  for  re- 
moteness, by  reason,  merely,  of  its  requiring  the  donee  to  be 
a  peraon,  filling  some  character,  or  possessing  some  general 
qualification,  without  reference  to  his  being  a  person  unbom9 
or  any  one  else,  in  particular;  although  it  may  chance,  that 
there  is  a  person  in  existence,  who  may  ultimately  acquire 
the  requisite  capacity,  and  who,  in  the  event,  actually  does  so. 
Cue  of  Thus,  in  a  modern  case,  (at)  lord  V.  bequeathed  certain 

earl  of  household  goods,  furniture,  pictures,  books,  linen,  &c,  to 

(0  See  1  Jarm.  Wills,  233, 243,  n.       Dom.   Proa  sub  mom.    Tollemache  v. 
(«)  Lord    Deerhurst    v.    duke  of      earl  of  Coventry,  8  Bligh,  N.  S.,  547. 
St.  Albans,  5  Madd.  232 ;  S.  C.  in 
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trustees,  upon  trust,  to  permit  his  wife,  to  have  the  use  of  Coventry.— 
them,  during  her  life,  and  after  her  death,  to  permit  his  son,  p^J^  from 
to  have 'the  use  of  the  same  goods,  &c.,  during  his  life,  and  JJJJJJJdKto* 
after  the  decease  of  the  survivor  of  the  testator's  said  wife  barony, 
and  son,  in  trust  for  such  person,  as  should,  from  time  to 
time,  be  lord  V.,  it  being  the  testator's  will,  that  the  goods, 
&c,  should,  after  the  decease  of  his  wife,  from  time  to  time, 
go  and  be  held  and  enjoyed  with  the  title  of  the  family,  as 
far  as  the  rules  of  law  and  equity  would  permit  On  the 
death  of  the  testator,  the  barony  of  V.  descended  upon  the 
son  named  in  his  will;  and,  upon  the  death  of  the  son,  the 
title  descended  to  his  son,  (who  was  living  at  the  death  of 
the  testator,)  and,  upon  the  death  of  the  grandson,  it  de- 
scended to  his  son,  who  was  born  after  the  testator's  death. 
Upon  the  question,  who  was  entitled  to  the  goods,  &c,  as 
between  the  personal  representatives  of  the  grandson  and 
those  of  the  great  grandson,  Sir  J.  Leach,  V.  C,  decided  in 
favor  of  the  title  of  the  latter,  upon  the  ground,  that,  by 
the  rules  of  law  and  equity,  every  person,  living  at  the 
death  of  the  testator,  who  should  become  lord  V.,  might 
have  been  made  legatee  for  life,  with  a  remainder,  of  the 
absolute  interest,  to  the  person  next  in  succession,  and  that, 
as  the  grandson  was  in  existence  at  the  death  of  the  tes- 
tator, he  might  be  limited  to  the  use  and  enjoyment  only, 
with  the  absolute  remainder  to  his  son,  the  next  successor. 
This  judgment,  however,  as  well  as  an  affirming  decision  of 
Lord  Chancellor  Lyndhurst,  was  reversed  in  the  House  of 
Lords ;  which  Court  adjudged  the  title  to  the  goods,  &c,  to 
be  in  the  representatives  of  the  testator's  grandson.  The 
following  observations  of  Lord  Brougham,  on  this  appeal, 
are  elucidatory,  in  so  great  a  degree,  of  the  principles,  appli- 
cable to  dispositions  of  the  class  under  consideration,  that 
little  apology  can  be  needed  for  their  introduction,  at  length, 
in  this  place.  "  The  person,"  said  that  learned  lord,  "  who, 
secondly,  after  the  death  of  the  testator,  became  lord  V., 
(the  grandson,)  was  in  esse  at  the  date  of  the  will;  but, 

h  h  2 
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whether  he  would  take,  or  whether  he  would  ever  be  lord 
V.,  was,  at  the  time,  uncertain.     The  next  life-estate,  after 
those  named  in  the  will,  was,  not  to  the  person  by  name, 
but,  to  the  lord  V.,  whoever  he  might  be.     It  was  an 
attempt,  to  create  a  new  species  of  limitation  in  succession, 
to  spring  up  with  the  person,  contrary  to  all  rule  and 
analogy,  for  restricting  the  period  of  tying  up  or  deferring 
the  vesting  of  estates  in  fee,   or  absolutely.     Being,   or 
coming  into  essey  is  a  notion  familiar  to  the  law,  but  a  peer 
does  not,  in  a  legal  sense,  come  into  existence.     It  was 
argued,  for  the  respondent,  that  it  was  the  same  thing,  as 
limiting  to  the  son  and  grandson  and  great  grandson,  suc- 
cessively, because  they  must  succeed  to  the  inheritance  of 
the  dignity,  in  this  order.     But  that  view  is  not  quite  accu- 
rate ;  for  it  was  not  certain,  that  either  of  them  would  be 
lord  V.     Upon  a  barony  in  fee,  by  writ  of  summons,  or 
creation,  the  first  taker  might  have  a  son,  and  that  son 
might  only  have  two  daughters ;  what  person  would  then 
take  the  title?    It  would  be  in  abeyance;  and  until  the 
Crown  should  please  to  select  one  of  them  to  hold  the  dig- 
nity, it  would  remain  in  abeyance ;  and  there  might  be  no 
peer,  during  the  lives  of  the  two  co-heiresses.     In  the  case 
put,  of  an  abeyance  of  the  title,  the  Crown  might  not  select 
either  or  any  of  the  daughters,  and,  in  that  case,  the  title 
might  remain  in  abeyance,  for  a  century ;  and  such  an  event 
would  demonstrate,  that  the  limitation  is  not  partially,  but, 
altogether,  void.   It  is  said,  that  the  case  has  not  happened ; 
but  the  soundness  of  the  limitation  cannot  depend  upon 
contingencies,  which  may  cause  it  to  be  good  or  bad,  ac- 
cording to  the  event.     Suppose,  again,  the  limitation  of 
this  peerage  to  be  by  patent     If  the  eldest  son  had  a 
brother,  who  would  succeed  in  default  of  issue  of  the  eldest 
son,  and  afterwards  commits  treason,  and  is  attainted; — 
during  the  life  of  that  son,  and  so  long  as  there  is  any  issue 
of  that  eldest  son,  the  title  would  remain  in  abeyance.   The 
title  would  not  be  extinct,  but  would  be  in  the  Crown,  so 
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long  as  any  of  his  issue  should  exist;  and,  upon  failure  of 
the  issue  of  the  attainted  person,  there  might  be  a  lord  V. 
These  instances  show  the  novelty  of  the  invention,  and  the 
difficulty  of  giving  it  complete  effect  (v)  There  is  a  dis- 
tinction between  limitations,  upon  events  known  to  the  law, 
and  such  as  the  testator,  in  this  case,  has  made  the  basis  of 
his  limitation.  Peerages  are  not  by  the  hand  of  nature, 
but  of  the  creation  of  the  crown  ;  and  their  origin  and  con- 
tinuance are  uncertain.  To  argue,  from  the  fact,  that  the 
person  was  in  in  esse  at  the  date  of  the  will,  who  became 
lord  V.,  is  to  rely  upon  an  accident  The  event  might 
have  been  otherwise ;  he  would  not,  ex  necessitate,  answer 
the  description,  within  the  allowed  period.  A  limitation, 
to  be  supported,  must  be  definite  and  certain,  to  the  man, 
or  to  the  peer,  as  an  individual.  It  is  not  allowable,  to 
contend,  that,  at  one  time,  and,  for  one  purpose,  it  is  to  the 
man,  and,  for  another  time  and  purpose,  to  the  peer.  The 
estate  must  be  certain,  so  as,  within  the  time,  to  vest  in  the 
person  described,  either  in  his  natural,  or  his  politic,  capacity. 
In  the  politic  capacity,  there  was  no  such  lord  V.  in  esse, 
in  whom  the  estate  would,  within  that  time,  certainly  vest" 

(»)  It  may  be  suggested,  whether  seems  to  be,  that,  at  the  time  of  its 
these  observations  are  not  applicable,  creation,  it  could  not  be  said,  that  he, 
with  equal  force,  to  the  first  individual  or  any  other  person  succeeding  to  the 
becoming  entitled  under  the  limitation,  barony,  after  the  death  of  the  person 
to  the  person  who  should  from  time  first  becoming  entitled  under  the  gift, 
to  time  be  lord  V ,  (i.e.  the  grandson,)  would  so  succeed,  within  the  period 
as,  to  the  successor  of  that  person.  How  fixed  by  the  law  for  the  vesting  of 
could  it  be  foretold,  that,  at  the  death  future  interests.      Doubtless,  bad  it 
of  the  son,  there  would  be  a  person,  appeared  from  the  will,  that  the  grand- 
capable  of  succeeding  as  lord  V. ,  see-  son  was  in  existence  at  the  date  of  it, 
ing  that  there  were  the  contingencies,  the  property  might  have  been  limited 
with  respect  to  the  abeyance  of  the  to  him,  if  he  should  succeed  to  the 
peerage,  pointed  out  in  the  observa-  title  of  lord  V.,  and,  after  his  de- 
tions  of  Lord  Brougham  9  and  if  such  cease,  to  his  eldest  son,  if  be  should 
a  state  of  things  could  not  be  predi-  likewise  so  succeed ;  as  it  must  have 
cated,  where  was  the  security  against  been  ascertained,  at  the  decease  of 
the  violation  of  the  Rule  against  Per-  the   grandson,    whether    the  great- 
petuities?  The  true  ground,  on  which*  grandson  did  succeed  to  the  title,  or 
to  rest  the  exclusion  of  the  great  grand-  not. 
son  from  the  benefit  of  the  limitation, 
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Case  of 
Mackwortk  v. 
Hinxman: — 
bequest  to 
persons,  on 
whom  a  baron- 
etcy should 
from  time  to 
time  devolve, 
for  life. 


Case  of  Bacon 
▼.  "Proctor  .•— 
devise  of  rents 


In  this  case,  it  will  be  perceived,  that,  although  it  was  not 
pointed  out  in  the  will,  who  should  be  the  person  first 
entitled  under  the  limitation,  as  lord  V.,  the  gift  was  good, 
because,  were  there  any  succession  to  the  title  at  all,  that 
succession  must  take  place,  at  the  death  of  the  son,  the 
legatee  for  life;  which  was  not  a  period  of  too  remote 
expectancy.  But,  as  respected  the  party  next  entitled  under 
the  limitation,  there  was  no  such  guarantee :  it  could  not  be 
predicated,  that  he  would  acquire  the  requisite  capacity,  or, 
in  other  words,  succeed  to  the  barony  of  V.,  within  the 
prescribed  limits  of  remoteness. 

And,  so  again,  in  another  case,  (w)  a  testator  bequeathed 
personalty,  to  trustees,  in  trust,  to  pay  the  interest,  to  sir 
G.  A.,  baronet,  for  life,  and  after  his  decease,  to  his  eldest 
son  ;  but  in  case  he  should  die  leaving  no  son,  then,  in  trust 
for  the  person  on  whom  the  baronetcy  should  devolve,  so 
that  each  baronet  should  take  the  interest,  for  life;  and 
after  the  extinction  of  the  baronetcy,  to  fall  into  the  residue 
of  the  testator's  estate :  at  the  death  of  the  testator,  sir  G.  A., 
and  his  two  brothers,  J«,  and  R.,  were  living:  sir  G.  A. 
dying  without  issue,  the  baronetcy  devolved  on  J.,  who,  also, 
died  without  issue,  leaving  his  brother  surviving  him ;  to 
whom  the  baronetcy  descended.  Lord  Langdale,  M.  R., 
observed,  that  giving  a  life-estate  to  each  baronet  succes- 
sively (no  expression  being  used,  applicable  to  any  particular 
person  on  whom  the  baronetcy  should  devolve,)  would  have 
the  effect,  of  defeating  the  general  intention  of  the  testator, 
and  that,  therefore,  J.,  being  the  person  first  succeeding  to 
the  title,  took  a  ^uaji-estate-tail  in  the  property,  which 
vested  it  absolutely  in  him ;  although  the  person,  next  suc- 
ceeding to  the  baronetcy,  was  in  esse  at  the  death  of  the 
testator. 

In  reference  to  the  construction  acted  upon  in  this  case, 
a  previous  one  is  to  be  cited,  which  seems  to  present  a 


(»)  Mackwortk  v.  Hi*xman,  2  Keen,  158. 
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distinction!  worthy  of  notice.  In  the  case  alluded  to,  (x)  to  the  person 
sir  E.  B.,  premier  baronet  of  England,  after  devising  cer-  b«ing  socceed- 
tain  estates,  to  trustees,  upon  trusts,  for  raising  and  paying  j^^j^^"*1 
certain  charges  to  which  they  were  subject,  directed  the  baronet 
trustees,  from  time  to  time,  to  pay  the  rents  and  profits, 
unto  such  person,  of  his  own  name  blood  and  family,  as,  for 
the  time  being,  should  succeed  to  and  be  invested  with  his 
title  and  dignity  of  premier  baronet  of  England;  to  the 
intent,  that  the  said  estate  might  be  continued  and  pre- 
served in  the  name  blood  and  family  of  him  the  said 
sir  E.  B.,  and  that  the  rents  and  profits  thereof  might  be 
enjoyed  and  go  along  with  his  said  title  and  dignity  of 
premier  baronet  of  England,  so  long  as  the  rules  of  law  or 
equity  would  permit;  but,  if,  upon  failure  of  issue  male  of 
his  body,  there  should  not  be  any  peraon,  who,  under  the 
letters  patent  whereby  his  said  title  or  dignity  was  created, 
should  be  entitled  to  have  and  enjoy  the  same,  so  that  such 
title  and  dignity  should  become  extinct,  then,  the  testator 
directed,  that  the  trustees  should  stand  seised  of  the  said 
estates,  in  trust  for  his  heir-at-law.  A  bill  was  filed,  by  the 
person  who  succeeded  to  the  baronetcy  on  the  testator's 
death,  insisting,  that  the  above-mentioned  trusts  were 
absolutely  void,  as  being  too  remote,  and  tending  to  a  per- 
petuity, and  that  he  was  entitled  as  heir-at-law ;  or,  if  the 
Court  should  consider  the  trusts  valid,  then,  that  the  plain- 
tiff, as  answering  the  description  of  the  first  person,  of  the 
testator's  name  blood  and  family,  who  had  succeeded  to  the 
baronetcy,  was  entitled  to  the  real  estate  devised,  in  fee- 
simple,  or,  at  least,  in  tail-male,  subject  to  the  trusts  for 
raising  the  charges.  On  the  other  hand,  it  was  said,  that 
the  Court  might  determine,  that  the  plaintiff  was  entitled, 
for  life,  and  then  stop ;  or  go  on,  by  declaring  a  remainder- 
over,  to  such  person,  as,  at  the  plaintiff's  death,  should  be 
premier  baronet,  for  life,  or,  in  tail,  according  as  he  was 

(*)  Bacon  v.  Proetort  1  Torn.  &  Run.  31. 
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born  before  or  after  the  death  of  the  testator,  remainder,  to 
the  heirs  male  of  the  body  of  the  first  baronet.  Other 
objections  to  the  validity  of  the  trusts  having  been  disposed 
of,  it  was  observed,  by  Graham,  B.,  sitting  for  Sir  Thomas 
Plumer,  M.  R.,  that  it  was  not  necessary,  to  declare,  beyond 
the  estate  to  which  the  plaintiff  was  entitled ;  and  that  the 
clearest  view  of  the  case,  therefore,  was,  to  declare  the 
plaintiff  entitled  to  an  estate  for  life,  subject  to  the  debts 
and  charges. 
Observations  The    distinction   between    this   decision   and    that    in 

Proctor.  '  Mackworth  v.  Hinxman,  it  will  be  observed,  consists  in 
this, — in  the  latter  case,  the  Court  held,  that  the  person, 
first  answering  the  description  of  baronet,  took  a  quasi" 
estate-tail,  on  the  ground,  that  the  limitation,  as  to  all 
subsequent  successors  to  the  dignity,  was  invalid,  as  too 
remote ;  while,  in  Bacon  v.  Proctor,  the  first  baronet  taking 
under  the  trust  was  restricted  to  a  life-interest  This  dif- 
ference must,  it  is  conceived,  be  referred  to  the  circum- 
stance, that,  in  the  last-mentioned  case,  the  person  first 
taking  under  the  trust,  as  the  immediate  successor  to  the 
baronetcy,  would,  necessarily,  be  in  esse  at  the  death  of  the 
testator,  and  that,  therefore,  a  contingent  interest  might 
properly  be  limited,  in  remainder  expectant  on  the  decease 
of  such  first  baronet :  but  in  Mackworth  v.  Hinxman,  the 
limitation  to  the  successive  baronets  was  preceded  by  life- 
interests,  given  to  two  persons  in  esse,  and  the  individual,  first 
becoming  entitled  under  that  limitation,  was  not,  necessarily, 
therefore,  a  person  in  esse,  and,  consequently,  no  expectant 
interest  could  be  limited,  which  would  be  contingent  until 
the  decease  of  the  individual,  first  taking  under  the  limita- 
tion to  the  successive  inheritors  of  the  dignity. 

This  important  variation,  in  the  circumstances  of  the  two 
cases  alluded  to,  is  abundantly  sufficient,  to  explain  the 
difference  in  the  construction  applied  to  each,  without 
resorting  to  the  alternative  of  supposing,  that  the  decision 
in  Bacon  v.  Proctor  was  grounded  on  the  very  questionable 
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doctrine,  (advanced  at  the  bar,)  that  the  first  baronet  might 
take  a  life-interest,  with  a  remainder-over,  to  such  person, 
as,  at  his  death,  should  be  baronet,  for  life%  or  in  tail,  accord- 
ing as  that  person  was  born  before  or  after  the  death  of  the 
testator* 

Further,  in  a  very  recent  case,  (y)  before  Lord  Chancellor  Cue  of  Kerr 

Sugden,  (to  return  to  our  original  inquiry,)  a  testator,  being  ^J^^^o^. 

possessed  of  a  term  of  years,  bequeathed  it,  to  five  trustees,  bequest  to  first 
in  trust,  to  pay  an  annuity,  to  his  wife,  for  her  life,  and  by  descent  as 
subject  thereto,  in  trust,  to  pay  Certain  sums,  yearly,  for  the  should  attain 
maintenance  of  his  grandson,  A.  T.,  until  he  should  attain  twenty-one. 
the  age  of  twenty-one,  and,  then,  in  trust,  to  permit  A.  T. 
to  take  the  profits,  for  his  life,  and  after  his  decease,  to 
permit  such  person,  who,  for  the  time  being,  would  take 
by  descent,  as  heir  male  of  the  body  of  the  said  A.  T.,  to 
take  the  profits  thereof,  until  some  such  person  should 
attain  the  age  of  twenty-one,  and,  then,  to  convey  the  same, 
unto  such  person  so  attaining  the  age  of  twenty-one  years, 
his  executors,  &c,  with  limitations-over:  A.  T.  had  an 
heir  male,  who  attained  twenty-one  within  the  proper 
period.  It  was  held,  that  the  limitation  to  the  heir  male 
of  the  body  of  A.  T.,  who  should  first  attain  twenty-one, 
was  void,  as  too  remote ;  and  that  the  gifts,  subsequent  to 
that  limitation,  were,  also,  void.  Here,  it  will  be  perceived, 
that,  as  it  could  not  be  said,  that  there  would  be  any  heir 
male  of  A.  T.,  attaining  twenty-one,  within  the  requisite 
period  of  time,  (for  successive  heirs  male  might  die  in  their 
minorities,)  the  limitation,  expectant  on  A.  T.'s  life-interest, 
was,  necessarily,  void  for  remoteness.  The  Lord  Chancel- 
lor's observations  upon  this  case  are  well  worthy  attention : 
but  the  following  show  the  exact  ground  of  the  determina- 
tion. "  There  can,"  said  the  learned  judge,  "  be  no  ques- 
tion or  doubt,  that,  to  some  extent  at  least,  this  gift  is  void ; 
for  you  might  travel  for  centuries,  before  a  person  could  be 

(y)  Kerr  v.  lord  Dungannon,  1  Con.  &  Law.  335 ;  1  Dr.  &  War.  509. 
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found,  who  would  exactly  answer  the  description.  There 
might  be  a  succession  of  heirs  male,  and  yet  you  could  not 
predicate  of  any  one  of  them,  that  he  would  be  the  heir  male, 
who  should  first  attain  twenty-one.  Thus,  centuries  might 
elapse,  before  any  person  was  actually  entitled,  under  the 
description  in  the  will." 

It  is  observable,  that  the  tide  of  the  person,  first  answering 
the  description  of  heir  male  attaining  twenty-one,  was 
attempted  to  be  supported,  by  the  argument,  that  there  was 
an  intention,  to  give  some  interest,  immediately  upon  or 
after  the  death  of  the  grandson ;  and  that  the  clause  might 
be  read,  as  if  it  contained  a  distinct  gift ;  and  that,  as  there 
was  a  person,  answering  the  description,  living  at  the  re- 
quisite time,  and  as  he  did  attain  his  age  within  the  requisite 
period,  there  was  nothing  to  prevent  the  Court  from  giving 
it  effect  But  this  argument  was  very  properly  rejected  as 
unsustainable. 

It  must  be  remembered,  however,  that  a  similar  rule 

would  not  hold  in  regard  to  a  legal  limitation  of  real  estate, 

of  the  character  of  the  gift  in  Kerr  v.  Lord  Dungannon,  for, 

as,  in  that  case,  the  limitation,  to  the  heir  male  of  A.  T., 

would  be  a  remainder,  it  must  have  failed  or  taken  effect, 

at  the  decease  of  A.  T.,  and  could  not,  therefore,  be  liable 

to  any  objection  of  remoteness. 

Case  of  Liity        There  is  also  another  recent  case,  (z)  calling  for  notice  in 

dcriso^frentf,  d**8  P^ce»  where  a  testator  devised  real  estate,  to  trustees, 

*°  **  distri*       upon  trust,  to  receive  the  rents,  and,  after  making  certain 

among  certain    annual  payments,  to  "  apply  the  remainder,  if  any,  in  man- 

ner  and  form  following,  that  is  to  say,  on  every  first  of 
-December,  or  Saint  Thomas's-day,  to  distribute  amongst 
certain  families,  according  to  their  circumstances,  as,  in  the 
opinion  of  the  said  trustees,  they  may  need  such  assistance, 
whose  names  are  hereinafter  mentioned"  (then  followed  the 
names  and  descriptions  of  twenty-four  persons).     It  was 

{z)  Liky  v.  Hay,  1  Hare,  580. 
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contended,  on  the  part  of  the  testator's  heir-at-law,  that  this 
trust  was  liable  to  the  objection  of  tending  to  create  a  per- 
petuity ;  an  objection  which,  it  was  said,  was  fetal  to  the 
devise  altogether,  for  it  could  not  be  severed,  and  sustained 
as  good  in  part  only.  On  the  other  hand,  it  was  argued, 
that  the  persons  entitled  under  the  gift,  or,  at  least,  many 
of  them,  were  living,  and  were  in  a  position  to  take,  imme- 
diately, the  benefit  of  the  gift ;  and  that  such  a  mode  might 
be  adopted,  of  carrying  the  trust  into  effect,  as  should  not 
transgress  any  rule  of  law.  Sir  James  Wigram,  V.  C, 
after  observing,  (in  reference  to  another  objection,)  that  the 
Court  could  and  would  put  a  construction  upon  the  word, 
"  family,"  where  it  could  be  reasonably  done,  rather  than 
that  a  devise  should  be  void,  said,  that  view  of  the  case 
disposed  of  the  objection,  as  to  the  trust  tending  to  a  per- 
petuity, at  least  during  the  lives  of  the  parties  named  in  the 
will9  who,  under  a  construction  to  be  put  upon  the  word, 
"  family,"  might  claim  an  interest  under  the  will,  imme- 
diately upon  the  death  of  the  testator ;  and  that,  where  a 
will  declared,  that  objects  were  to  take  in  succession,  there 
was  no  reason,  why  the  Court  should  hold  the  will  void,  as 
to  those  objects,  to  whom  an  interest,  not  extending  beyond 
their  own  lives,  was  given,  immediately  at  the  testator's 
death*  It  should  seem,  therefore,  that  his  honor's  opinion 
was  in  favor  of  the  validity  of  the  trust,  at  least,  during  the 
lives  of  the  persons  named  in  the  will ;  and,  it  may  be 
added,  the  learned  judge  also  evinced  an  inclination,  to  sup- 
port the  devise,  beyond  those  limited  interests ; — a  disposi- 
tion, which  might,  probably,  be  carried  out,  by  giving  the 
absolute  interest,  to  some  person  or  persons,  who,  after  the 
decease  of  the  immediate  objects  of  bounty,  should  be  con- 
sidered, best  to  represent  the  description  of  the  families  of 
such  deceased  legatees. 

Besides  the  class  of  cases  we  have  been  considering,  there  Limitations  of 
is  another,  closely  allied  to  it,  where  interests  are  attempted  J^m  jh^™118 
to  be  limited,  in  succession,  to  a  line  of  persons,  in  right  of  timc  m  P0****- 
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rion  of  certain 
property. 


Case  of 
Charity  Com- 
missioners v. 
baroness 
De  Clifford. 


General  ob- 
servations as  to 
this  class  of 
gifts. 


their  ownership  or  proprietorship  of  some  other  property, 
but,  in  such  a  manner,  as  that  the  individuals,  successively 
answering  the  description,  cannot  be  pointed  out  or  ascer- 
tained, or  their  interests  vest,  before  the  period  of  their 
actually  becoming  entitled  in  possession.  If,  for  example, 
a  testator  devise  the  rents  of  property,  to  the  person  or 
persons  who  shall,  from  time  to  time,  be  lord  or  lords  of  the 
manor  of  A.,  it  is  manifest,  that,  to  all  intents  and  purposes, 
a  settlement  in  perpetuity  is  attempted  to  be  effected ;  for,  if 
the  limitation  were  carried  out  to  the  letter,  no  person, 
succeeding  to  the  manor  of  A.,  could  make  an  absolute  dis- 
position of  the  property  devised,  apart  from  the  ownership 
of  the  manor. 

In  these  cases,  therefore,  it  seems,  that  the  Courts  adopt 
a  construction,  very  similar  to  that  acted  on  in  the  before- 
cited  case  of  Mackworth  v.  Hinxman,  and  hold,  that  the 
fee-simple  of  the  property  vests  in  the  person,  answering  the 
description  required,  when  the  devise  takes  effect.  An 
instance  of  this  class  of  gifts  occurred  in  a  very  recent 
case,  (a)  where  a  testator,  having  devised  certain  lands,  to 
trustees,  .in  trust,  to  appropriate  the  annual  rents,  for 
charitable  purposes  specified  in  the  will,  declared,  that,  in 
the  event  of  there  being  an  increase  in  the  rents,  by  any 
new  letting,  the  surplus  so  to  arise  should  go  to  the  person 
or  persons*  of  the  S.  and  C.  families,  who,  for  the  time  being, 
should  be  lotd  or  lords,  lady  or  ladies,  of  the  manor  of  D. ; 
and  it  was  held,  that  there  was  a  clear  equitable  devise,  in 
fee,  to  the  person,  who,  at  the  decease  of  the  testator, 
became  seised  of  the  manor  of  D. 

In  conclusion,  it  is  to  be  observed,  that  the  two  above- 
cited  cases  of  Procter  v.  bishop  of  Bath  and  Wells,  and 
ToUemache  v.  Coventry,  may  be  considered,  as  constituting 
the  landmarks  in  the  pursuit  of  this  branch  of  the  law  of 
Perpetuity;   and,  as  establishing  the   general  rule, — that 


(a)  Commissioner*    of    Charitable      ncss  De  Clifford,  1  Dr.  &  War.  245. 
Donations  and  Bequests  v.  The  baro- 
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wherever  an  Executory  limitation  is  made  to  an  unborn 
person,  to  vest,  on  his  answering  some  description,  or  posses- 
ing  some  qualification,  not  necessarily  to  be  attained  (if  at 
all,)  during  his  minority,  and,  also,  where  a  gift  is  made  to  a 
person  who  shall  fill  a  certain  character,  but  which  will  not, 
ex  necessitate,  be  acquired,  within  the  legal  limits  of  remote- 
ness, (whether,  or  not,  there  be  a  person  in  esse,  who  may 
possibly  realize  the  description,)  such  Executory  limitation 
is  void,  as  too  remote ;  equally  with  a  gift  to  an  unborn  per- 
son, which  is  not  to  vest  until  his  attainment  of  some  ascer- 
tained age,  greater  than  twenty-one. 
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CHAPTER  XIX. 

OF  THE  RULE  AGAINST   PERPETUITIES,    AS  IT  AFFECTS  LIMI- 
TATIONS UPON  EVENTS  OF  INDEFINITE  OCCURRENCE. 

Limitations  on  The  Rule,  requiring  all  future  limitations  to  be  such,  as, 
may  happen  at  ^  ^e7  to^e  effect  at  *U>  ^11  necessarily  operate  within  the 
t*ny  Ptoo°d  °*  period  of  lives  in  being  and  twenty-one  years,  obviously, 
remoto.  condemns,  as  invalid,  every  gift  of  a  future  interest  in  pro- 

perty, made  to  depend  on  an  event,  which,  although  it 
may,  possibly,  happen  within  the  allowed  period,  may, 
possibly  also,  not  happen  until  after  the  expiration  of  such 
period.  Limitations  of  this  character  little  differ  from  gifts 
to  unborn  persons  attaining  a  particular  age,  or  answering 
a  particular  description,  which  will  not,  as  a  matter  of 
necessity,  be  attained  or  acquired,  if  at  all,  within  the  proper 
period;  and,  like  them,  therefore,  they  are  wholly  void. 
The  test  is  simple ;  and,  how  varied  soever  the  nature  of  the 
contingencies,  the  application  of  it  seems  equally  so. 

It  will  suffice,  consequently,  to  present  a  few  instances  of 

void  gifts  of  this  kind,  which  may  serve  to  show,  to  what 

cases,  the  principle  in  question   extends;  leaving  to  the 

learned  reader's  penetration,  its  application  to  supposable 

cases. 

nittstrations  of       In  the  first  place,  it  may  be  observed,  that,  wherever,  in 

void  limita-       ^e  ca8es  discussed  in  the  last  Chapter,  a  limitation  is  void, 

tions.  ag  m^e  to  a  person,  upon  his  possessing  some  qualification, 

with  which  he  will  not  necessarily  be  invested,  within  the 
prescribed  period,  an  ulterior  gift,  in  default  of  the  object 
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of  such  void  limitation,  is  equally  invalid.  It  follows,  there- 
fore, that  a  limitation,  depending  on  the  event,  of  an  unborn 
child  not  taking  Holy  Orders,  or  not  obtaining  a  commission 
in  the  army,  or  not  going  to  the  bar,  or  not  taking  a  degree 
at  one  of  the  Universities,  or  not  marrying,  or  not  going  to 
Rome,  or  not  doing  any  other  act,  the  performance  of  which 
is  not  necessarily  confined  to  the  minority  of  the  unborn 
person,  is  wholly  void  for  remoteness. 

Upon  the  like  principle,  also,  it  is  clear,  that  a  gift,  to 
take  effect  upon  the  extinction  of  a  dignity,  by  failure  of 
the  line  of  persons  to  whom  it  is  descendible,  (b)  and,  also, 
a  gift,  depending  on  the  contingency,  of  no  heir  male  or 
other  heir  of  a  particular  person  attaining  twenty-one,  (c)  or 
other  specified  age,  (no  individual  being  particularized  as 
answering  that  description,)  are  entirely  invalid,  although 
the  extinction  of  the  dignity,  in  the  one  case,  and  the 
failure  of  the  heir  male,  in  the  other,  take  place,  at  the 
decease  of  a  person,  in  esse  at  the  time  of  the  creation  of 
the  limitations. 

An  instance  of  a  limitation  of  this  kind  occurred  in  Case  of 
a  very  recent  case,  (d)  formerly  cited,   where  a  testator  mt-^j£,^~ 
devised  lands,  to  trustees,  and  directed  the  yearly  rents,  then  ^E2"!  ^ 
of  an  amount  specified  in  the  will,  to  be  appropriated,  for  gift-over  on 
certain  charitable  purposes,  and  declared,  that  in  the  event  protect 
of  there  being  an  increase  in  the  rents,  by  any  new  letting,  chtnt,°8- 
the  surplus  so  to  arise,  should  go  to  the  only  use  and  behoof 
of  the  person  or  persons,  of  the  S.  and  C.  families,  who,  for 
the  time  being,  should  be  lord  or  lords,  lady  or  ladies,  of  the 
manor  of  D. ;  and,  in  ease  the  same /amities  did  not  protect 
the  said  charities,  or  if  the  said  families  should  become  ea>* 
tinct,  then,  and  in  either  of  the  said  oases,  the  trustees  were 
to  apply  the  said  surplus  rents,  in  addition  to  the  former 

(ft)  See  Bacon,  ▼.  Proctor.  1  Torn.  &  1  Con.&  Law.  336.;  1  Dr.  &  Wtr.  609. 

Russ.  31  ;   Mackworth  y.  Hinxman,  2  (d)  Commissioner*    of   Charitable 

Keen,  668.  Donatio™  and  Bequests  v.  baroness 

(e)  See  Kerr  v.  lord  Dvnaatmon,  De  Clijffbrd,  1  Dr.  &  War.  246. 
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provision  for  the  charity :  and  it  was  held,  by  Lord  Chan- 
cellor Jiugden,  that  the  gift-over,  to  the  trustees  for  the 
charity,  was  too  remote,  as  the  contingency,  of  the  S.  and  C. 
families  neglecting  to  protect  the  charities,  was  not  restric- 
ted to  the  proper  limits. 
Limitation  on         It  is  equally  clear,  however,  that  the  gift-over  would  have 

family  becom-  .  .  . 

ing  extinct       been  void,  had  it  contemplated  only  the  circumstance,  of  the 

extinction  of  the  two  families,  for  such  an  event  would  have 
been,  also,  of  indefinite  expectancy. 

Gift-over  on  Similar  to  the  first  branch  of  the  contingency,  in  the  last- 

charity-trustees     #  #  -  . 

not  performing  cited  case,  were,  the  gifts,  in  two  recent  cases  of  informa- 
tions against  charity-trustees;  but,  in  which,  no  decision 
was  called  for,  upon  the  validity  of  the  gift-over. 

In  the  first  of  these  cases,  (e)  a  testator  devised  estates,  to 
the  Cordwainers'  Company,  for  the  interest,  use,  and  per- 
formance of  his  will,  and,  after  bequeathing  some  legacies, 
the  testator  directed  the  Company,  to  make  certain  yearly 
specified  payments,  to  the  charitable  purposes  mentioned  in 
the  will,  and,  in  a  subsequent  part  of  the  will,  the  testator 
declared,  as  follows : — "  provided  always,  that  if  the  said 
master,  wardens,  fellowship,  and  company  of  the  craft  or 
mystery  of  Cordwainers  aforesaid,  do  not  well  and  truly 
perform,  fulfil,  and  keep  all  and  singular  the  thing  and 
things  above  said  by  them  to  be  observed,  performed,  ful- 
filled, and  kept,  but  do  cease  in  doing  of  the  same,  by  the 
space  of  one  year,  contrary  to  this  my  last  will  and  testa- 
ment, that,  then  it  shall  be  lawful  for  my  said  brother,  D.  F., 
and  his  heirs,  into  all  the  said  lands,  tenements,  and  other 
the  premises,  with  the  appurtenances,  to  enter,  and  the  said 
premises,  to  keep,  have,  hold,  and  enjoy,  to  him,  his  heirs 
and  assigns,  for  ever;  and  the  said  masters,  wardens,  fellow- 
ship, and  company  to  be  clearly  expelled,  discharged,  and 
put  out  of  the  premises."  There  can  be  no  question,  that  a 
gift  of  this  kind  would  be  wholly  unsustainable,  were  ad- 

(<)  Attorney-  General  v.  Cordwainen'  Company,  3  My.  &  K.  534. 
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vantage  ever  attempted  to  be  taken,  of  breach  of  duty  by 
the  trustees  of  a  charity. 

In  the  other  case,  (/)  alluded  to,  a  testator  devised  certain 
houses,  to  the  master  wardens  of  the  Company  of  the 
Coopers,  upon  divers  charitable  trusts  mentioned  in  the 
will;  and  the  testator  subsequently  declared,  that,  if  the 
said  master  wardens  neglected  to  carry  out  the  trusts  for  the 
space  of  one  whole  year,  then,  the  master  wardens  of  the 
company  of  Grocers  should  enter  upon  the  said  houses, 
"and  they  to  repulse  and  put  out  the  master  wardens 
of  the  Company  of  Coopers,  for  ever;  and  the  master 
wardens  of  the  Company  of  Grocers  to  enjoy  them,  and 
have  them  for  ever,  and  do  with  it,  as  shall  seem  good  to 
them,  and  to  do  and  use  them,  as  they  do  with  any  lands 
belonging  unto  them."  This  is,  unquestionably,  another 
instance  of  a  limitation,  void  for  remoteness,  as  depending 
on  an  event  of  indeterminate  occurrence,  {ff) 

In  fine,  let  the  event  contemplated  be  what  it  may,  and 
the  probability  of  its  early  occurrence,  as  great  as  it  may,  it 
will,  in  every  case,  be  of  too  remote  expectancy,  and  a  limi- 
tation depending  upon  it  will,  therefore,  always  be  void, 
unless,  either,  from  the  nature  or  internal  quality  of  the 
contingency,  or,  from  express  provision  and  restriction,  it  be 
certain,  that  the  event  which  is  to  give  effect  to  the  limita- 
tion will  happen,  if  at  all,  within  the  period  of  lives  in  being 
and  twenty-one  years. 

(/)  Attorney- General  v.    Coopers*  (jgf)  See    judgment    in    Charity 

Company,  Bear.  29.  Commissioner*  v.  Dt  Clifford,  1  Dr. 

&  War.  245. 
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CHAPTER  XX. 

OF  THE  RULE  AGAINST  PERPETUITIE8,  AS  IT  AFFECTS  POWERS 
OF  APPOINTMENT,  AND  LIMITATIONS  IN  PURSUANCE  OF 
THEM. 


applicability 
toe  laws 
against  re- 
moteness, to 
Powers,  and 
appointments 
under  them. 


of 


A  class  of  limitations,  of  great  importance,  viewed  in 
reference  to  the  perpetuity-rule,  is  that,  comprised  under 
the  denomination  of  Power*  of  appointment,  including  gifts 
taking  effect  under  exercises  of  such  Powers. 
Reasons  of  the  The  maxim,  quod  facit  per  aliumfacitper  se,  necessarily 
implies,  that  that,  which  it  is  not  allowable  for  an  indivi- 
dual to  do  himself,  must  be  equally  improper,  when  effected 
in  the  person  of  another.  A  limitation,  therefore,  which  is 
too  remote,  if  attempted  by  a  person  seised  in  fee,  or  possess- 
ing the  absolute  interest,  is  equally  objectionable,  when  made 
by  another,  to  whom  that  person  has  entrusted  a  power  of 
disposition,  in  favor  of  particular  objects,  and  not  itself 
commensurate  with  the  entire  ownership  of  the  property. 
And,  consequently,  our  laws  of  property  have  wisely  sur- 
rounded the  limitation  and  execution  of  Powers  of  appoint- 
ment, with  the  same  beneficial  restrictions,  as  a  regard  for 
the  interests  of  commerce  has  found  to  be  necessary,  in 
relation  to  the  exercise  of  the  ordinary  rights  of  alienation 
and  transfer,  proper  to  absolute  ownership. 

But,  before  proceeding  to  inquire,  more  particularly,  into 
the  application  of  the  doctrines  of  remoteness,  to  Powers  of 
appointment,  and  gifts  in  pursuance  of  them,  a  brief  notice 
must  be  taken  of  a  class  of  such  limitations,  which,  on 
account  of  their  near  affinity  to  an  absolute  property,  have 
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not  been  considered,  as  calling  for  any  restrictions,  peculiar 
to  their  character  of  Powers,  but  such  only  as  would  be 
applicable,  were  the  donee  of  the  Power  absolute  owner  of 
the  property. 

The  Powers,  referred  to,  are  those  called  general  Powers,  Exercises  of 
t.  ©\,  Powers  which  give  a  right  to  the  donees,  to  appoint  f^ct  only**/ 
to  whomsoever  they  please,  (g)     Of  this  kind,  is  a  limita-  JjjJJJJ  ^lilena- 
tion  of  property,  to  such  Uses,  or  upon  such  Trusts,  as  tion  by  tenant* 
A.  shall  appoint,  and,  subject  to  any  appointment,  to  A., 
in  fee,  or  to  B.,  in  fee,  or  to  any  other  person,  or  succes- 
sion of  persons,  for  life,  in  tail,  in  fee,  or  otherwise.     In 
such  cases,  as  the  Power  is  so  general  and  absolute,  as  to  be 
equivalent,  for  the  purposes  of  alienation,  to  the  owner- 
ship in  fee-simple,   an  appointment  under  it,   so  far  as 
concerns  the  proper  period  for  the  vesting  of  the  inte- 
rests thereby  conferred,  rests  on  the  same  footing  with 
an  original  conveyance.     Nor  is  there  any  greater  ten- 
dency to  a  perpetuity,  in  a  general  Power  of  appointment 
over  property,  and  the  possibility  of  the  exercise  of  such 
Power,  in  opposition  to  the  laws  of  remoteness,  than,  in 
a  simple  absolute  right  of  ownership.     The  general  Power 
authorizes  as  complete  and  as  immediate  a  disposition  of 
the  property,  as  could  be  effected,  were  the  donee  entitled 
to  the  fee  or  absolute  interest ;  and  it  is,  of  course,  clear, 
that  such  a  Power  may  be  exercised  by  the  donee,  in 
favor  of   himself.     And,    as   regards  the    estate    limited 
in  default  of  appointment,  when  not  given  to  the  donee  of 
the  Power,  (A)  there  can  be  no  necessity,  to  consider,  how  far 
a  perpetuity  may  be  created,  because,  although  that  estate 
is  liable  to  be  defeated,  at  any  time,  by  an  exercise  of  the 
Power,  yet,  the  great  aim  of  the  laws  against  remoteness  is 

(g)  See  1  Sag.  Pow.  495.  beyond  the  Kfe  of  the  donee":  bat  this 

(A)  In  reference  to  this  point,  it  has  seems  an  insufficient  argument,  as  it 

been  said,  (1  Sug.  Pow.  497,)  "no  does  not  meet  the  supposable  case  of 

perpetuity  is  created,  in  regard  to  the  the  Power  being  given  to  a  person, 

person  who  takes  until  appointment,  and  hie  heir*,  or  other  representatives. 

I  I  2 
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secured,  in  the  immediate  and  unrestrained  alienability  of 
the  property,  by  means  of  the  Power.  It  may  be  true,  that 
any  alienation  of  the  property  must  be,  merely  and  simply, 
by  virtue  of  the  Power,  and  that  the  exercise  of  such  Power 
must  take  effect,  by  reference  to  the  deed  or  will  creating  it, 
and,  so  far,  a  necessity  may  seem  to  exist,  for  restricting  the 
donee,  to  the  appointment  of  interests,  which  would  have 
been  good,  if  limited  in  the  original  will  or  settlement;  but, 
if  the  essence  of  a  perpetuity  be  wanting  in  the  nature  of  the 
Power,  or,  rather,  if  the  scope  and  spirit  of  the  Power  be 
directly  adverse  to  a  perpetuity,  it  seems  too  much  to  argue, 
that  it  will  not  authorize  limitations,  which  might  have  been 
created,  by  a  person  having  the  absolute  dominion;  i.e., 
such  limitations  as  will  necessarily  vest,  within  lives  in 
being  and  twenty-one  years,  computed  from  the  time  at 
which  they  are  raised. 

It  is  a  consequence  of  this  exemption  of  general  Powers 
from  the  restrictions  of  the  Rule  against  Perpetuities,  that, 
under  a  Power  to  A.,  to  appoint,  by  deed,  to  such  Uses,  &c, 
as  he  shall  think  fit,  property  may  be  limited,  to  a  son  of  A., 
unborn  at  the  time  of  the  creation  of  the  Power,  (but  in  eue 
at  the  period  of  its  execution})  with  remainder,  to  his  issue, 
as  purchasers;  a  settlement  which  could  not  have  been 
effected  by  A.,  or  any  other  person,  at  the  date  of  the  in- 
strument creating  the  Power \  (unless  the  birth  of  the  issue  in 
the  second  degree  were  restricted  to  take  place  within  the 
proper  period,)  but,  of  which,  the  alteration  of  circumstances 
at  the  time  of  the  appointment,  admits. 
Limitations  But,  with  reference  to  all  other  Powere,  viz.,  Powers  re- 

far  Powers  strained  to  particular  objects,  and  not  commensurate  with 
•jw^have  l^e  ent"re  dominion;  which  are  contradistinguished  from 
been  valid,  at  general  Powers,  by  the  denomination  of  particular  Powers  ; 
creation  of        as  the  limitations  to  be  appointed,  in  some  degree,  receive 

their  form  and  condition  from  the  original  settlement  or 
will,  the  period  prescribed  for  the  vesting  of  those  limita- 
tions must  be  reckoned  from  the  instrument  creating  the 
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Power,  and,  unless  so  given,  as  that  the;  shall  necessarily 
vest,  (if  at  all)  within  such  period,  they  will  be  void,  as  too 
remote.  These  Powers  do  not  authorize  a  disposition,  such 
as  might  have  been  made  by  a  person  absolutely  entitled : 
they  may  enable  the  donee,  to  limit  a  fee,  or  absolute  in* 
terest ;  but  not,  to  whom  he  pleases :  and  as  the  entire  pro- 
perty is  not  capable  of  unrestricted  alienation  by  means  of 
the  Power,  the  Rule  against  Perpetuities  requires,  that  all 
limitations,  made  in  pursuance  of  it,  shall  be  such  only,  as 
would  have  been  valid,  if  inserted  in  the  original  will  or 
settlement,  (s)  Unless  the  exercise  of  Powers  of  appointment 
were  so  restrained,  a  facile  method  would  exist,  for  con- 
stantly evading  the  Rule  for  the  prevention  of  Perpetuities ; 
while,  as  well,  in  the  eye  of  the  law,  as,  in  fact,  the  appoint- 
ment, when  made,  becomes  part  of  the  existing  settlement, 
and  takes  effect  with  reference  to  it,  and,  in  the  case  of 
realty,  out  of  the  same  original  seisin,  upon  which  that 
settlement  was  based,  (k) 

These  observations  premised,  it  will  be  proper,  to  in- 
quire into  the  rules  and  distinctions,  to  which,  the  appli- 
cation of  the  doctrines  of  remoteness,  to  Powers  of  appoint- 
ment, and  to  limitations  made  by  virtue  of  them,  has  given 
rise. 

1.  Every  Power,  the  direct  object  of  which  is  to  create  a  Powers,  the 
perpetuity,  is  absolutely  void.  (/)    Thus,  where  (m)  John,  jftT^Iite^ 

(i)  1    Sag.    Pow.  498.     1  J  arm.       is  to  be  governed  by  the  same  rales, 

Wills,  248.  as  all  other  appointments ;  bat  such 

(A)  In  reference  to  the  distinction  be-      a  notion  is  no  where  entertained,  at 

the  present  day.  It  has  been  deemed 
unnecessary,  to  introduce,  here,  the 
arguments  of  the  learned  writer,  al- 
luded to,  as  an  especial  regard  has 
been  had  to  them,  in  the  observations 
in  the  text. 

(/)  1  Sug.  Pow.  180.  1  Jarm. 
Wills,  247,  248.  4  Cru.  Dig.  tit. 
XXXII.  c  26,  ss.  16,  17. 

(m)  Spencer  v.  Duke  of  Marl- 
borough, 5  Bro.  Pari.  Ca.  592.  And 
see  Heath  v.  Heath*  2  Eden,  330. 


tween  general  and  particular  Powers, 
as  they  are  affected  by  the  laws  of 
remoteness,  see  /fetter's  note  to  Co. 
Litt.  271,  b.  n.  iii.  4;  PoweW*  note 
to  F.  Ex.  Dev.  375.  It  must  be 
remarked,  that  Mr.  Powell  laboured 
to  establish,  that,  except  where  the 
general  Power  of  appointment,  and 
the  feo  simple  in  default  of  appoint 
ment,  are  vested  in  the  same  person, 
by  the  deed  creating  the  Power,  an 
appointment,  under  a  general  Power, 
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perpetuity, 
void 

Case  of 
Spencer  v. 
Duke  of 
Marlborough. 


Observation! 
upon  Spencer 
v.  Duke  of 
Marlborough. 


duke  of  M.,  devised  all  his  estates,  to  trustees,  and  their 
heirs,  to  the  use  of  his  daughter,  EL,  countess  of  G.,  for 
life,   with  remainder,  to  lord  R.,  her  eldest  son,  for  life, 
with  remainder,   to  trustees,   to  preserve  contingent  re- 
mainders, with  remainder,  to  the  first  and  other  sons  of 
lord   R.,  in    tail-male,    with  remainder,   to  lord  R.   S., 
eldest  son  of  the  testator's  second  daughter,  A.,  countess  of 
A.,  for  life,  with  remainder,  to  trustees,  to  preserve  con- 
tingent remainders,  with  remainder,  to  his  first  and  other 
sons,  in  tail-male,  with  remainder,  to  lord  C.  S.,  afterwards 
duke  of  M«,  and  his  issue  male,  in  the  same  manner ;  and 
the  testator  empowered  his  trustees,  on  the  birth  of  each 
son  of  the  said  lord  R.  S.,  and  lord  C.  S.,  to  revoke  and 
make  void  the  respective  uses,  limited  to  their  respective 
sons  in  tail-male,  and,  in  lieu  thereof,  to  limit  the  property, 
to  the  use  of  such  sons,  for  their  lives,  with  immediate 
remainders,  to  the  respective  sons  of  such  sons,  severally 
and  respectively,  in  tail-male :  upon  a  question,  as  to  the 
validity  of  the  Power  of  revocation  and  new  appointment, 
given  to  the  trustees  by  the  will,  it  was  adjudged,  by  the 
House  of  Lords,  in  accordance  with  the  unanimous  opinion 
of  the  judges,  and  in  affirmance  of  a  decree  of  the  Court  of 
Chancery,  that  the  Power  was  wholly  void,  as  tending  to  a 
perpetuity.     In  this  case,  the  effect  of  any  attempted  exer- 
cise of  the  Power  would  have  been,  to  vest  estates  for  life, 
in  persons  unborn  at  the  date  of  the  will,  with  remainder,  to 
the  issue  of  such  persons,  respectively,  in  tail-male ;  which, 
as  we  have  seen,  cannot  be  effected  by  direct  limitations  in 
a  settlement,  unless  the  birth  of  the  remoter  issue  be  con- 
fined  within  proper  limits;    and,   there    being  no  such 
restraint,  in  reference  to  the  issue  to  be  entitled  under  an 
appointment  by  the  trustees  of  the  duke  of  M.'s  will,  the 
Power  was  necessarily  void.     But  it  may,  perhaps,  admit  of 
question,  whether,  as  the  Power  was  capable  of  being  exer- 
cised, in  favor  of  issue  within  the  rule  of  law,  (*.  e.,  by  ap- 
pointing life-estates,  to  such  of  the  sons  of  the  testator's 
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children  as  were  born  in  his  lifetime,  and  limiting  estates- 
tail  to  their  issue,)  the  Power  might  not  have  been  held  good, 
pro  tanto,  in  the  event  of  its  being  so  exercised,  in  accord- 
ance with  the  Rule,  as  to  ordinary  Powers,  to  be  presently 
mentioned. 

But,  it  is  to  be  remarked,  that  a  general  Power  will  not 
be  deemed  void,  as  tending  to  a  perpetuity,  because  it  is 
itself  limited  in  exercise  of  a  previous  general  Power,  and, 
so,  prolongs  the  period  of  the  vesting  of  an  estate  under  the 
first  Power,  (n)  It  has  before  been  shown,  that  general 
Powers  are  to  be  regarded  as  tantamount  to  the  absolute 
ownership ;  and  it  is  clear,  that,  as  far  as  respects  any  ques- 
tion of  remoteness,  there  would  be  no  objection  whatever  to 
an  indefinite  succession  of  general  Powers,  although  the 
estates  ultimately  appointed,  take  effect  by  reference  to  the 
original  Power.  A  particular  Power,  created  under  an 
exercise  of  a  general  Power,  would,  as  it  should  seem,  be 
within  the  spirit  of  the  Rule  against  Perpetuities,  and  it, 
would,  consequently,  be  necessary,  in  executing  it,  to 
appoint  interests,  which  would  have  been  valid,  if  expressly 
limited  at  the  time  of  the  creation  of  the  particular  Power. 

2.  A  particular  Power  may  embrace  objects  of  any  degree 
of  remoteness ;  j.  *.,  such  a  Power  will  not  be  void,  because 
it  attempts  to  authorize  an  appointment,  to  persons,  not 
necessarily  born,  or  the  creation  of  interests,  not  necessarily 
vested,  within  the  fixed  boundaries  of  perpetuity,  (o)  The 
Power  itself  not  giving  any  right,  or  creating  any  definite 
interest,  no  danger  ensues,  from  the  range  of  choice  or 
selection  extending  to  objects,  whom  the  law  would  not 
allow  to  participate  in  an  express  gift.  The  possible  exercise 
of  the  Power,  in  favor  of  such  objects,  only  answers  to 
the  chances  of  abuse,  which  attend  the  power  of  dominion, 
possessed  by  a  person  absolutely  entitled,  but  which 
have  never  been  supposed  to  justify  the  total  deprivation 


General  Power, 
created  by 
exercise  of 
previous 
general  Power, 
not  void,  as 
tending  to  a 
perpetuity. 


Not  necessary, 
to  restrict 
Powers  to 
valid  objects  of 
gift. 


(»)  1  Sug.  Pow.  249,  250. 
(o)  1   Sag.   Pow.   281,  499. 


Jarm.    Wills,    250.      Burt    Elem. 
Comp.  273. 
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of  that  power,  or  to  disallow  its  exercise  within  temperate 
limits.     Did  the  rules  of  law  require  an  exercise  of  the 
Power,  in  favor  of  every  person  answering  to  the  descrip- 
tion of  the  objects  embraced  by  it,  or  did  the  conferring 
a  Power  of  appointment  among  a  class  of  persons,  operate 
as  an  implied  gift  to  all  the  members  of  that  class,  in  default 
of  the  exercise  of  the  Power,  arguments  would  exist,  against 
extending  a  Power,  to  persons  who  could  not  legally  parti- 
cipate in  any  direct  gift,  contemporaneous  with,  or  made 
instead  of,  the  Power.     The  security  against  the  violation 
of  the  laws  of  remoteness,  consists  in  the  very  discretion  and 
latitude  of  choice,  with  which  the  donee  of  the  Power  is 
invested,  by  it,  and  in  the  failure  and  nullification  of  his 
dispositions,  consequent  upon  an  abuse  of  that  discretion. 

It  is  a  result  of  this  rule,  that  a  Power  may  be  given 
to  a  person,  to  appoint  among  children,  grandchildren,  or 
other  issue ;  (p)  although  it  will  be  construed  to  extend  to 
issue  in  any  degree,  (q)     And  it  should,  even,  seem,  that 
there  would  be  no  objection  to  a  Power  of  appointment, 
exclusively  among  a  class  of  issue,  (as,  children  of  children 
unborn,)  none  of  whom  could  be  included  in  any  express 
unrestricted  limitation,  if  made  at  that  time,  but  who  might 
come  in  esse  during  the  life  of  the  donee  of  the  Power,  or 
within  twenty-one  years  afterwards,  and  who  might,  there- 
fore, take  under  any  appointment  by  him,  which  should  be, 
in  terms,  restricted  to  all  issue  born  within  the  allowed  limits. 
3.  But,  although  there  is  no  necessity,  to  confine  the 
objects  of  a  Power,  to  those  who  might  be  legally  included 
in  an  express  gift  of  the  same  date,  it  is  a  long-established 
rule,  that  no  estate  or  interest  can  be  limited  under  a  par- 
ticular Power,  which  would  have  been  too  remote,  if  limited 
in  the  deed  or  will  creating  the  Power*  (r)    The  office  of 
discrimination  belongs  to  the  donee  of  the  Power ;  and,  if 


(p)  RoutJedgev.  Dorril,  1  Ves.  jr.  (r)  1    Sug.   Pow.   498.      1   Jarm. 

357.  Wills,  248. 

(7)  1  Sug.  Pow.  499. 
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properly  discharged,  by  the  appointment  of  interests  which 
would  have  been  valid  in  the  original  instrument,  the  cir- 
cumstance, that  the  Power  embraced  other  objects,  too 
remote,  will  not  affect  the  appointment ;  but  if  the  appoint- 
ment extend  to  persons,  or  create  interests,  beyond  the 
boundaries  of  perpetuity,  as  tested  by  their  insertion 
in  the  instrument  creating  the  Power,  the  appointment 
fails.  Thus,  it  iCTiave  a  Power  of  appointment  among" 
the  issue  of  B.,  and  he  appoint,  to  all  the  children  of  a 
son  of  B.,  who  was  unborn  at  the  date  of  the  instru- 
ment  creating  the  Power,  the  appointment  is  bad;  because 
the  grandchildren  of  B.,  comprised  in  it,  will  not  neces- 
sarily be  born,  within  the  period  of  a  life  in  being  and 
twenty-one  years,  computed  from  the  date  of  the  original 
settlement  (*) 

4.  But,  if  the  appointment  be,  to  such  of  the  children  of  But,  if  vesting 
B.'s  son,  as  shall  be  born  during  the  life  of  the  donee  of  the  l^edlty 
Power,  or  within  twenty-one  years  from  his  decease,  or  aPPointJn«1t 
before  the  expiration  of  twenty-one  years  from  the  decease  restricted  to 
of  any  other  person,  or  the  survivor  of  any  number  of  Uisgood.    ' 
persons,  living  at  the  time  of  the  creation  of  the  Power,  it 
will  be  entirely  free  from  objection,  because  such  a  limi- 
tation would  have  been  valid,  if  contained  in  the  original 
settlement  or  will,  (t)    And  so,  if  the  appointment  be,  to  the 
children  of  B.,  (he  having  none  when  the  Power  was  created,) 
on  their  attainment  of  the  age  of  twenty-five  years,  or  other 
age  above  majority,  it  will  be  void,  as  too  remote,  inasmuch 
as,  under  such  a  limitation,  if  inserted  in  the  deed  creating 
the  Power,  the  vesting  of  the   interests  of  the  children 
might  have  been  suspended,  for  a  longer  period,  than  a 
particular  life  or  number  of  lives  in  being,  and  twenty-one 
years.      But,   if,  by  the  appointment,   the  attainment  of 
the  required  ages,  by  the  children  of  B.,  be  confined  to  take 

(«)  Robinson  v.  Hardcaatle,  2  Bro.  dentil  v.  Elwtt,  7  Vcs.  382. 
C.  C.  344.     Brittow  v.  Warde,  2  Vcs.  (0  See  1  Jarm.  Wills,  249 ;  2  Sug. 

jr.  330.     Routlttlgt  v.  Dorril,  ib.  357.  Pow.  286. 
Cntmpev.  Bairow,  4  Vcs.  681.  Brit- 
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place  within  the  legal  limits  of  remoteness,  computed  from 
the  taking  effect  of  the  original  will  or  settlement*  it  will  be 
unobjectionable ;  as  such  restriction  on  the  happening  of  the 
specified  event,  in  itself  too  remote,  would  have  sufficed  to 
restrain  its  tendency  to  a  perpetuity,  if  inserted  in  the  in- 
strument creating  the  Power.  It  will  be  observed,  that* 
wherever  the  appointment  is  to  the  grandchildren  or 
remoter  issue  of  the  person,  in  favor  of  whose  issue  the 
Power  was  created,  and  the  birth  of  the  issue,  to  take  under 
the  appointment,  is  restricted  to  the  period  of  twenty-one 
years  after  the  expiration  of  any  life  or  lives,  the  vesting  of 
the  interests  of  the  issue  must  not  be  postponed  beyond 
their  birth,  as  the  whole  period  of  the  perpetuity-boundary 
is  absorbed  by  the  contingency  which  surrounds  the  objects 
of  the  gift  If,  therefore,  it  be  desired,  to  suspend  the  vest- 
ing of  the  shares  of  the  issue,  till  their  majority,  care  must 
be  taken,  to  provide,  that  the  issue,  who  are  included  under 
the  appointment,  shall  be  born,  during  the  life  of  the  donee 
of  the  Power,  or  during  the  lives  of  any  persons,  living  at 
the  time  of  the  creation  of  the  Power,  and  the  life  of  the 
survivor. 

It  is  true,  that  the  terms,  in  which  the  rule,  as  to  the 
interests  which  may  be  created  under  appointments,  is  some- 
times (a)  stated,  declare,  that  an  appointment  to  the  issue  of 
a  person,  unborn  at  the  time  of  the  creation  of  the  Power, 
is,  in  every  cote,  absolutely  void,  without  reference  to  the 
birth  of  such  remoter  issue  being  restricted  to  happen  within 
the  legal  period.  But,  this  view  of  the  doctrine,  it  is  con- 
ceived, proceeds,  rather,  from  a  recollection  of  the  manner, 
in  which,  limitations  to  the  children  of  unborn  persons  are, 
for  the  most  part,  made,  (such  gifts  being,  generally,  uncon- 
fined  in  point  of  time,)  than,  from  any  impression  or  consi- 
deration of  the  essence  of  the  question  as  to  the  remoteness 
of  such  limitations,  which  is,  whether  they  may  possibly  trans- 
gress the  boundaries  of  perpetuity.    If,  then,  by  providing, 

(u)  Butler's  n.  to  Co.  Litt.  271  b,  n.  Hi.  4.    PowdT*  n.  to  F.  Ex.  Der.  349. 
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that  the  issue,  to  whom  the  appointment  is  made,  shall  be 
born  within  the  fixed  limits  of  remoteness,  computed  from 
the  time  of  the  creation  of  the  Power,  all  possible  tendency 
to  a  perpetuity,  in  the  gift  to  them,  be  obviated,  it  is  diffi- 
cult, to  imagine,  upon  what  grounds,  such  an  appointment 
can  be  considered  too  remote,  (v)  Were  the  doctrine  of  a 
possibility  upon  a  possibility  of  recognised  force,  in  such  a 
case,  the  absolute  condemnation  to  invalidity,  of  all  gifts  to 
the  issue  of  persons  unborn,  would  not  be  entirely  without 
foundation.  But,  that  doctrine  is  generally  admitted  to 
have  no  authority  in  regard  to  such  limitations :  and,  were  it 
otherwise,  the  effect  of  the  application  of  such  a  doctrine, 
would  not  be,  to  prove  the  limitation  invalidated  by  it,  void 
for  remoteness;  which  is  a  question  of  law,  entirely  distinct 
from  the  old  Common  law  notion  of  double  possibilities,  and 
was,  moreover,  little  known  or  understood,  at  the  period, 
when  the  latter  had  all  the  force,  which  fanciful  and  inge- 
nious lawyers  could  give  it.  There  seems  no  ground,  there- 
fore, for  doubting,  that  every  limitation  in  an  appointment, 
whether,  to  the  issue  of  persons  unborn  at  the  time  of  the 
creation  of  the  Power,  or  not,  which  is  so  made,  that  it  must 
vest,  if  at  all,  within  any  life  or  number  of  lives,  in  esse  at 
the  taking  effect  of  the  original  will  or  settlement,  and 
twenty-one  years  afterwards,  is  within  the  legal  boundaries 
of  remoteness,  and,  consequently,  valid,  (to) 

A  question  seems  to  arise,  as  to  how  far  an  appointment  Appointment 
would  be  good,  if  made  to  the  child  of  a  person  unborn  at  chUd\mborn 
the  time  of  the  creation  of  the  Power,  living  at  the  date  of  at  time  of 


(?)  Vide  supra,  pp.  420,  421. 

(*»)  It  is,  alto,  sometimes  said,  (tee 
judgment  in  Boutkdge  v.  DorriU  ubi 
supra;  arguentL  Jesson  v.  Wright  2 
Bligh,  1  ;  1  Sag.  Pow.  499  ;)  that  an 
appointment  will  be  good,  if  it  is  con- 
fined to  issue  living  at  the  decease  of 
the  donee ;  thereby  giving  rise  to  the 
inference,  that,  if  extended  to  issue 
born    afterwards,    (although    within 


twenty-one  years,)  the  appointment  it 
bad :  but  it  seems  impossible,  to  sup* 
port  an  appointment,  to  children  of 
unborn  children,  living  at  the  decease 
of  the  donee  of  the  Power,  by  any 
argument,  which  does  not  equally  sub- 
stantiate an  appointment,  to  issue  born 
at  any  time  within  the  extreme  limits  of 
remoteness. 
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the  appointment,  and  specifically  named  in  it.  The  dif- 
ference, between  such  an  appointment,  and  those  before 
illustrated,  is,  that  the  frame  and  tenor  of  the  appointment, 
from  the  nature  of  the  case,  do  not  supply  that  restrictive 
protection  from  the  violation  of  the  Rule  against  Perpe- 
tuities, which  would  have  been  necessary,  were  the  limita- 
tions incorporated  into  the  instrument  creating  the  Power, 
in  lieu  of  that  Power,  and  which  is  ordinarily  necessary  in 
every  appointment,  made  to  an  unascertained  class  of  issue, 
the  children  of  a  person  unborn  at  the  time  of  the  creation 
of  the  Power.  Supposing,  the  gift  to  be  to  the  first,  second, 
or  third  grandchild,  it  is  evident,  that  no  such  limitation 
could  have  been  inserted  in  the  deed  creating  the  Power, 
unless  it  were  provided,  that  the  object  of  the  gift  should 
come  in  esse,  within  some  life  or  lives  in  being  and  twenty- 
one  years.  The  fact,  that,  at  the  time  of  the  appointment, 
suchgrandchild  has  actually  come  in  esse,  within  a  He 
in  being,  cannot  be  regarded,  in  reference' to  the  ques? 
tion  of  the  validity  of  the  appointment ;  as  the  limitation 
must  be  considered,  in  all  respects,  as  if  it  had  formed  part 
of  the  original  settlement,  and,  at  the  time  of  that  settle- 
ment, it  could  not  be  predicated,  with  certainty,  that  any 
grandchildren  would  be  born  within  the  boundaries  of 
legal  remoteness.  It  seems,  therefore,  an  inevitable  conclu- 
sion, that  a  gift,  such  as  that  alluded  to,  must  be  treated,  as 
void  for  remoteness,  although,  in  fact  and  reality,  the  Rule 
against  Perpetuities  is  not  violated  by  it. 

The  same  conclusion  must,  also,  be  arrived  at,  with 
respect  to  an  appointment,  to  the  children  of  a  child  unborn 
at  the  time  of  the  creation  of  the  Power,  when  that  child 
dies  previously  to  the  appointment,  and  when,  therefore, 
according  to  the  course  of  events,  all  objection,  on  the  score 
of  remoteness,  to  the  appointment,  is,  in  fact,  precluded ; 
although,  as  such  a  gift  would  have  been  void,  if  originally 
limited,  instead  of  the  Power,  it  is  clearly  insupportable. 

5.  Where  the  Power  is  created  by  will,  the  time,  from 
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which  to  compute  the  period  of  perpetuity,  in  reference  to  created  by 
the  validity  of  the  appointment,  is,  the  death  of  the  testator,  tion  made    *" 
when  the  will  is  consummated ;  and,  where  the  Power  is  J^^*111  °f 
limited  by  deed,  the  computation  commences  at  its  date,  (x)  Jrhcn»  by  deed, 
It  follows,  therefore,  that,  in  the  case  of  a  Power  of  appoint- 
ment, among  the  issue  of  a  person,  created  by  will,  if  a 
child  be  born,  after  the  date  of  the  will,  but,  in  the  lifetime 
of  the  testator,  an  appointment  may  be  made  to  the  issue  of 
that  child,  without  any  restriction,  in  regard  to  the  time  of 
the  birth  of  such  issue :  the  child  born  in  the  testator's  life- 
time standing  in  the  same  situation,  in  reference  to  the 
limitations  under  the  Power,  as  a  child  born  at  the  date  of 
the  deed,  where  the  Power  is  created  by  deed.     But,  it 
must  be  observed,  no  distinction  exists  in  regard  to  the 
f    mode  of  the  execution  of  a  Power ;  (y)  the  criterion,  in 
>    every  case,  being,  the  validity  of  the  limitations  in  the 
.    appointment,  if,  and  considered  as,  inserted  in  the  deed  or 

will  creating  the  Power. 
i        6.  Where  a  gift  under  a  Power  extends  to  persons,  or  Appointment, 
creates  interests,  not  within  the  line  of  perpetuity,  and  the  oWecu  too 
part  or  proportion  of  the  subject  of  the  gift,  in  respect  of  wmotet  wholly 
which  there  is  excess,  cannot  be  separated  from  that,  which  of  valid 
is  well  appointed,  or,  in  other  words,  where  every  part  of  rw^re?" 
the  appointment  is  made  uncertain  by  the  excess,  or  is  °"^a5a  by 
involved  in  the  same  remote  contingency,  (*)  in  such  case, 
the  appointment  wholly  fails,  and  the  property  comprised 
in  the  Power,  cannot  be  given  to  those  objects,  to  whom  it 
might  have  been  legally  appointed,  (a)   Thus,  in  a  well- 
known  case,  (6)  personal  estate  was  settled,  on  marriage,  for 
the  husband,  for  life,  then,  for  the  wife,  for  life,  then,  to  and 
among  all  and  every  the  children  and  grandchildren  or 
issue  of  the  husband  and  wife,  in  such  shares,  under  such 

(x)    1  Sug.  Pow.  498.     ButUr'%  371. 
note  to  Co.  LHt  27]  b,  n.  in.  4.  (*)  Burt.  Elem.  Comp.  273. 

PowdC*  note  to  F.  Ex.  Dev.   364,  (a)  2  Sug.  Pow.  70. 

371,  372.  (b)  RoutUdgt  y.  Dorril,  2  Yes.  jr. 

(y)  Pow*W*  note  to  F.  Ex.  Dev.  356. 
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restrictions,  at  such  times,  and  in  such  manner,  as  they  or 
the  survivor  should  appoint,  by  deed  or  deeds,  or  by  will, 
and  for  want  of  appointment,  to  all  and  every  the  children 
and  grandchildren  or  issue,  living  at  the  decease  of  the  sur- 
vivor, equally,  payable  at  twenty-one  or  marriage;  if  but  one, 
to  that  one :  and  it  was  held,  that  an  appointment  to  any  issue 
not  living  must  be  restrained  to  twenty-one  years  after  lives 
in  being  at  the  creation  of  the  power,  and  that,  otherwise,  the 
appointment  was  void,  even  as  to  such  as  came  in  esse  within 
those  limits. 

The  ground,  on  which  the  excess  of  a  portion  of  the 
appointment  is  considered  to  vitiate  the  whole  of  it,  is,  that 
it  cannot  be  declared,  with  certainty,  how  the  dispositions 
of  the  appointor  would  have  been  regulated,  had  he 
been  aware  of  his  inability,  to  extend  them  to  some  whom 
he  has  included  in  his  gifts.  And,  moreover,  if  the  limita- 
tion under  the  Power  be  read  as  inserted  in  the  deed 
creating  the  Power,  it  is  evident,  that,  where  a  part  of  the 
appointment  fails  for  excess,  the  whole  must  be  involved  in 
its  fate,  because  such  failure  implies,  that  all  the  interests 
created  were  not  so  given,  as  necessarily  to  vest  within  the 
perpetuity-line ;  and  we  have  before  seen,  that,  wherever 
such  is  the  character  of  direct  original  limitations,  they  are 
wholly  void  for  remoteness,  notwithstanding  actual  events 
might  enable  some,  or,  even,  all,  of  them,  to  take  effect 
within  the  required  period.  But, 
Secus;  if  excess  7.  If  the  portion  of  the  appointment,  which  exceeds  the 
canSTascerT    boundary  of  perpetuity,  be  definite  and  ascertained,  or  can 

be  rendered  so,  (for,  id  certum  est  quod  certum  reddi  potest ,) 
and  can  be  separated  from  that,  in  respect  of  which  there  is 
no  excess,  then,  it  should  seem,  those  objects  of  the  Power, 
in  whose  favor  there  is  a  valid  appointment,  may  take  the 
shares  or  interests  destined  for  them,  and  the  residue  of  the 
property,  subject  to  the  Power,  will  devolve,  as  unappointed ; 
.  in  other  words,  the  appointment  will  be  good,  pro  tanto.  (c) 

(c)  2  Sug.  Pow.  67—77.     Bart.  Elem.  Comp.  273. 
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Thus,  it  has  been  said,  (cc)  if  property  should  be  appointed, 
between  the  parent,  capable,  and  his  children,  incapable,  in 
equal  moietes,  it  seems  clear,  that  the  parent  would  be  en- 
titled to  his  moiety.  In  such  a  case,  the  two  moieties  may, 
as  regards  any  question  of  remoteness,  be  considered,  as 
distinct  funds  or  properties ;  and,  in  that  view,  it  is  plain, 
remoteness  in  the  gift  of  one  moiety  can,  in  no  way,  affect 
that  of  the  other.  If,  however,  the  nature  or  extent 
of  the  shares  of  the  objects,  capable,  depend  upon  the 
number  of  persons  answering  the  description  of  the  class,  in- 
capable ;  that  is,  if  the  whole  property  is  to  be  distributed 
between  all  the  appointees,  in  aliquot  parts ;  then,  it  would 
seem,  that  the  valid  appointees  could  not  take  the  shares,  to 
which  they  would  have  been  entitled,  upon  a  division,  if  the 
whole  appointment  had  been  valid.  Thus,  if  the  appoint- 
ment is  made  to  persons,  valid  objects  of  the  Power,  living 
and  ascertained,  and  to  a  class  of  persons,  embracing  objects 
too  remote,  there  seems  no  reason  to  suppose,  that  the 
specified  appointees  could  take  their  proportion  of  the  ap- 
pointed property,  although  they  might  have  done  so,  had  a 
specific  share  been  allotted  to  them,  separately  and  distinctly. 
Such  a  case  is  materially  different  from  that,  of  an  appoint- 
ment to  objects  of  the  Power,  all  capable,  and  to  persons, 
strangers  to  the  Power,  in  distributive  shares,  where  it  seems 
perfectly  allowable,  that  the  appointees,  who  are  objects  of 
the  Power,  should  take  the  shares,  to  which  they  would  have 
been  entitled,  upon  the  supposition  of  the  whole  appoint- 
ment being  good,  notwithstanding  the  invalidity  of  the 
rest  of  the  appointment,  (d)  for  such  invalidity  arises  from 
the  extension  of  the  appointment,  to  persons,  not  objects 
of  the  Power;  and  the  gift  to  whom  is,  therefore,  simply 
nugatory;  and  not,  from  the  remoteness  of  persons  who  are 
objects. 
In   these   cases,  the  simple  rule  on  which  the  Courts 

(cc)  2  Sag.  Potr.  72.  See  2  Sag.  Pow.  69,  et  §eq. 

(rf)  Sadler  v.  Pratt,  5  Sim.  632. 
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Where  limita- 
tions are  by 
way  of 
particular- 
estate  and 
remainder, 
remainder  may 
be  void,  and 
particular- 
estate,  good. 


Limitation  in 
appointment, 
postponed  to 
one  which  is 
too  remote, 
also  void. 


act,  seems  to  be,  that,  when  a  Power  is  exceeded  in  the 
execution,  in  order  to  reject  the  excess,  and  let  the  ap- 
pointment stand,  pro  tanto,  it  must  be  distinctly  seen,  what 
the  person  executing  the  Power  had  in  view;  and  the 
Court  must  be  satisfied,  that,  if  he  had  rightly  understood 
the  extent  of  his  Power,  he  would  so  have  executed  it.  (e) 

8.  Where,  under  a  Power,  interests  are  given  by  way  of 
particular-estate  and  remainder,  (including  analogous  gifts 
of  personal  estate,)  and  the  particular-estate  is  limited  to 
a  valid  object  of  the  Power,  but  the  remainder  is  too  remote, 
the  appointment  will  not  be  wholly  void,  but,  only,  the  gift 
in  remainder.  (/)  In  such  a  case,  the  interests,  in  respect  of 
which  there  is  an  excess  of  the  Power,  being  distinct  and 
separable  from  the  valid  portion  of  the  appointment,  there 
is  no  reason  for  involving  the  primary  limitation,  in  the 
remoteness  of  the  remainder.  The  property,  therefore, 
subject  to  the  partial  gift,  remains  unappointed,  and  devolves 
to  those,  who  are  entitled,  in  default  of  appointment,  under 
the  original  will  or  settlement. 

We  have  before  seen,  however,  that,  where  the  Power  is 
executed  by  will,  and  the  subject  of  it  is  an  estate  of 
inheritance,  the  doctrine  of  qy-pres  may,  if  the  remainder 
be  limited  to  the  issue  of  the  tenant  for  life,  and  give  estates- 
tail  to  them,  be  applicable,  to  bring  the  ulterior  limitation 
within  the  proper  boundary,  by  vesting,  in  the  first  appointee, 
an  estate,  corresponding  to  the  measure  and  extent  of 
the  remainder  to  his  issue,  (g) 

9.  Where  a  gift  under  a  Power  is  void,  as  too  remote,  a 
subsequent  limitation,  expectant  on  or  engrafted  upon  it,  is, 
also,  void,  although  made  to  a  valid  object  of  the  Power,  and 
although  the  persons  entitled  under  the  void  limitation 


(e)  Hamilton  v.  Rayte,  2  Sch.  & 
L.  315. 

(/)  Adams  v.  Adams,  Cowp.  651. 
BrUtaw  v.  Ward*,  2  Vet,  jr.  336. 
RoutUdg*  v.  Donril,  ib.  357.     Bru- 


deneU  v.  Elwes,  1  East,  442;  7  Ves. 
382.  Butcher  v.  Butcher,  9  Ves. 
382. 

(9)  1  Sug.  Pow.  499. 
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entirely  fail.  (A)  If  there  be  persons,  answering  the  description 
of  those  intended  to  take  under  the  void  limitation,  there  is 
no  pretence  for  accelerating  the  remainder,  for  the  latter  is 
not  to  take  effect,  by  the  terms  of  the  gift,  until  the  failure  of 

• 

persons  who  are  in  existence.  And,  if  there  be  a  failure  of 
the  objects  of  the  void  limitation,  the  ulterior  gift  is  equally 
incapable  of  being  validated,  because,  by  the  Rule  against 
Perpetuities,  a  limitation  must  be  so  framed,  as  necessarily 
to  take  effect  within  the  fixed  period,  and  the  accidental 
failure  of  the  persons  intended  to  take  under  a  prior  remote 
gift,  cannot  remedy  the  original  invalidity  of  the  limitation 
expectant  upon  it 

10.  But,  where  the  contingency,  upon  which  the  ulterior  Bat  where 
gift  under  the  Power  is  to  take  effect,  is  such,  that  the  alternative 
appointment  may  beregarded  as  one  with  a  double  aspect ;  S^^^ood, 
that  is,  where  there  are,  in  fact,  two  distinct  alternate  limi-  "^  *he.?*hor» 

.  void,  valid  gift 

tations,  one  of  which  is  dependent  on  a  remote  event,  and  may  take 
the  other,  on  one  that  is  not  so ;  the  failure  of  the  objects  of  one  fails, 
the  limitation  which  is  too  remote,  will  operate  to  give 
effect  to  the  alternative  contingency,  in  respect  of  which 
there  is  no  excess  of  power,  (t)  As,  however,  this  point 
will  more  properly  call  for  consideration,  in  connexion  with 
the  general  subject  of  limitations  with  a  double  aspect,  as 
they  are  affected  by  the  laws  of  remoteness,  (k)  no  further 
reference  to  it  is  necessary,  in  this  place. 

11.  Again,  when  there  is  an  absolute  appointment  to  In  case  of 
valid  objects  of  the  Power,  solely,  in  the  first  instance,  and  strictions  on 
the  appointor  afterwards  superadds  restrictions  to  the  gift,  ^rintment, 
which,  if  carried  out,  would  render  it  void  for  remoteness,  form«r  *•• 

iected,  and 

the  appointment  will  be  held  valid,  and  the  void  restrictive  latter  stands, 
clause,  rejected  (/)     The  particular  discussion  of  this  point 

(A)  2  Sug.   Pow.   73.     And  see  (t)  2  Sug.  Pow.  77, 78. 

Routiedge  v.  Dorril,  2  Ves.  jr.  357 ;  (*)   Vide  infra,  ch.  21. 

Alexander  v.   Alexander,   2  Ves.   sr.  (/)  2  Sug.  Pow.  79, 279.    Uarm. 

640;  Robinson  v.    Hardcattle,  2  T.  Wills,  257.    2  Prest  Abst.  164.  See 

R.  211 ;  BmdeneU  v.  Ehoes,  1  East,  Carver  v.  Bowie*,  2  Ruas.  &  My.  301 ; 

442 ;  7  Ves.  382.  Kampfv.  Jonee,  2  Keen,  7G6. 

K   K 


498  POWEB8  OP    APPOINTMENT,  [CBAP.  XX. 

will,  also,  be  more  appropriate,  when  the  subject,  of  which' 
it  is  a  branch,  occurs  for  attention* 
^rVT9**'  ^'  Although,  when  a  Power  embraces  objects,  not  ne- 
persons  within  cessarily  within  the  perpetuity- boundary,  an  appointment 
fimhTnot  to  a  class,  including  persons  too  remote,  is  void,  as  a 
JJ^JkJ^0  whole,  yet,  if  the  Power  authorize  an  appointment  to  per- 
Poi»tm^t  to  sons  capable  within  the  Ride  against  Perpetuities,  only,  an 
appointment,  extending  to  persons  too  remote,  and,  there- 
fore, strangers  to  the  Power,  will  be  good,  pro  tanto ;  the 
appointment,  so  far  as  regards  the  shares  of  the  remote 
appointees,  being  entirely  nugatory,  (m)  Thus,  if  a  Power 
be  given  to  A.,  to  appoint  among  his  children,  grandchil- 
dren, and  other  issue,  as  he  shall  think  fit,  such  issue  being 
born  in  his  lifetime,  or  within  twenty-one  years  after  his 
decease,  an  appointment  to  the  whole  class  of  the  children  of 
an  unborn  child  of  A*,  without  limiting  the  time  of  the  birth 
of  such  issue,  in  accordance  with  the  terms  of  the  Power, 
will  be  void,  only,  as  to  such  of  the  grandchildren  as  are 
not  born  within  the  required  period,  but,  will  be  valid,  as  to 
all  such  members  of  the  class,  as  are  objects  of  the  Power, 
that  is,  such  as  are  within  the  limits  prescribed  by  the  Rule 
against  Perpetuities.  The  remote  appointees  not  being 
objects  of  the  Power,  the  remoteness  affecting  the  gift  to 
them,  can  no  more  invalidate  the  rest  of  the  appointment, 
than  would  the  introduction  into  it  of  the  names  of  persons, 
not  forming  a  portion  of  the  class,  to  which  the  valid  ap- 
pointees belong,  and,  in  reference  to  whom,  no  question  of 
remoteness  could  arise.  The  limits  of  the  Power  and  the 
Rule  against  Perpetuities  are,  in  fact,  co-extensive ;  and  the 
consideration  of  the  effect  of  any  remoteness  in  the  invalid 
gift  is  excluded,  by  its  not  being  within  the  authority 
conferred  by  the  Power. 

Whether,  indeed,  in  a  case  such  as  that  supposed,  the 
members  of  the  class  included  in  the  Power,  would  suc- 

(m)  1  Jarm.  Wills,  250.    See  in-       Church  v.  Kemblc,  5  Sim.  525 ;  and 
stances  of  Powers  thus  restricted,  in      in  Kampfv.  Jones,  vbi  SHpra. 
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ceed  to  the  whole  property,  or,  only,  to  such  shares  as 
they  would  have  been  entitled  to,  upon  a  division  of  the 
property,  had  the  entire  appointment  been  valid,  it  may 
be  difficult  to  say.  It  may  be  contended,  on  the  one 
hand,  that  the  appointment  being  to  a  class,  embracing 
objects  not  within  the  Power,  it  must  be  read,  as  con* 
fined  to  such  members  of  the  class  as  an  appointment 
might  be  made  to,  under  the  Power ;  while,  on  the  other 
hand,  it  may  be  urged,  that  the  animus  of  the  appointor 
was,  to  give  each  member  of  the  class  named  in  his  appoint- 
ment,  a  proportionate  share,  equivalent  or  corresponding  to 
his  position  relatively  to  all  the  other  members,  and  that, 
therefore,  any  enlargement  of  that  share,  by  distribution  of 
the  whole  property  among  a  portion  only  of  the  class, 
operates  adversely  to  the  intended  exercise  of  the  Power. 
In  favor  of  this  latter  view,  is  the  analogy  deducible  from 
what  would  be  the  undoubted  construction,  in  reference  to 
an  appointment  to  several  persons,  ascertained  and  by  name, 
some  of  whom  were  objects  of  the  Power,  and  some,  strangers 
to  it,  when  each  valid  appointee  would,  questionless,  take  a 
share,  proportioned  to  the  aggregate  number  of  the  ap- 
pointees, although  some  of  these  were  strangers  to  the 
Power.  An  adverse  consideration  is,  that,  by  the  construc- 
tion in  question,  effect  cannot  be  given  to  the  appointment, 
until  the  number  of  the  individuals,  comprised  in  the  class 
intended  to  take  under  it,  is  determined ;  which  will  neces- 
sarily exceed  the  period  of  the  ascertainment  of  the  valid 
appointees  (and,  therefore,  the  perpetuity-line),  whenever 
the  parent  of  the  class  of  issue  intended  to  take,  outlives  the 
term  of  twenty-one  yean  from  the  determination  of  the  life 
or  lives  originally  named.  («) 

(a)  This  difficulty  teems  to  have  good,  pro  tauto."  This  assumes,  the 
escaped  the  attention  of  Mr.  Jarman,  proportion  of  those  who  can  take  under 
(1  Treatise  on  Wills,  p.  250,)  when  the  Power,  to  the  aggregate  numbers 
he  says,  "  an  appointment  to  a  more  of  members  of  the  common  class,  to  be 
extensite  range  of  issue,"  than  that  ascertained.  But,  how  can  it  be  as- 
included  in  the  Power,  "  would  be  certained,   until  all  those  members 

K  JL  2 
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Of  course,  when,  by  the  death  of  the  parent,  whose 
issue  are  intended  to  take  under  the  appointment,  prior 
to  the  expiration  of  the  period  limited  by  the  Power, 
the  class  of  objects  of  the  Power,  and  of  appointees,  consists 
of  the  same  persons,  the  appointment  is  wholly  good,  and 
the  property  becomes  divisible  amongst  all  the  parties  named 
in  the  appointment 

The  distinguishing  feature  to  be  noticed,  in  cases  of  the 
confinement  of  the  Power  to  objects  within  the  line  of  per- 
petuity, is,  that  all  necessity  for  restricting  the  appoint- 
ment, in  terms,  to  persons  not  too  remote,  is  removed,  as, 
from  the  nature  of  the  case,  only  that  portion  of  it,  which  is 
made  to  such  persons,  is  in  conformity  with  the  terms  of 
the  Power,  and,  therefore,  valid. 

It  must  be  remarked,  that  no  judicial  authority  is  to  be 
adduced,  in  support  of  the  views  advanced  under  this 
branch  of  the  subject  of  Powers,  as  they  are  affected  by  the 
provisions  of  law  against  Perpetuities;  but,  it  is  conceived, 
the  principles  on  which  they  rest,  will  sufficiently  recom- 
mend them  to  reception,  (o) 


have  come  in  essef  And,  if  they 
will  not  all  necessarily  be  born  within 
the  perpetuity-boundary,  (which,  ex 
hypothetic  in  the  case,)  where  is  the 
security  against  the  violation  of  the 
Rule? 

(o)  In   Kampf  v.  Jones,  nbi  supra, 
where  an  instance  of  the   class  of 
Powers,   here  considered,    occurred, 
there  was  an  absolute  appointment,  to 
a  daughter  of  the  appointor,  with  a 
subsequent  qualifying  clause,  direct- 
ing a  settl<*ment  on  the  appointee,  for 
life,  for  her  separate  use,  with   re- 
mainder, to  the  issue  generally :  and 
Lord  Langdale,  M.  11. ,  held,  that  the 
absolute  gift  ought  to  have  effect, 
"subject    to    the  limitations    which 
were  within  the  power,  and  free  from 


the  others."  Now,  it  seems  clear, 
that  all  the  issue  of  the  appoiutee, 
born  in  the  life  of  the  appointor,  were 
within  the  power ;  and  it  should  appear, 
therefore,  that  the  restrictive  gift  was 
good  as  to  all  such  issue.  Notwith- 
standing, however,  his  lordship  used 
the  general  words,  before  mentioned, 
as  to  the  restrictive  clause,  (which 
might,  possibly,  be  intended  only  to 
refer  to  the  trust  for  separate  use,)  it 
can  no  where  be  collected  from  the 
decision,  whether  the  learned  judge 
had  in  view  any  such  partial  operation 
of  the  qualifying  gift,  with  reference 
to  the  issue  of  the  appointee ;  although 
his  expressions  fully  admit  of  such  a 
supposition. 
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OF  THE  RULE  AGAIN8T  PERPETUITIES,  A8  IT  AFFECTS  LIMI- 
TATIONS ON  ALTERNATIVE  CONTINGENCIES,  OR,  CONTIN- 
GENCIES  WITH  A   DOUBLE  ASPECT. 

We  have  seen,  that  there  is  a  general  rule,  in  the  nature 
of  an  adjunct  to  the  Rule  against  Perpetuities,  that  every 
limitation  of  a  future  interest  in  property,  must,  in  its  original 
farm,  be  such,  that  it  will  necessarily  vest,  if  at  all,  within  the 
legal  boundaries  of  remoteness ;  and  that,  in  deciding  on  its 
validity,  in  reference  to  the  perpetuity-rule,  no  regard 
whatever  can  be  had  to  actual  events,  although  such,  as 
might  have  been  antecedently  contemplated,  as  the  contin- 
gencies, on  which  to  suspend  the  limitation* 

But  there  is  one  exception  to  this  Rule ;  in  some  degree,  Limitation  on 
founded  on  the  Rule  itself.     It  is,  that,  where  a  limitation  is  ^JT^ 
made,  to  take  effect  on  two  alternative  events,  one  of  which  of  which  is 

good,  will  take 

is  too  remote,  and  the  other,  valid,  as  within  the  prescribed  effect,  if  that 

limits,  although  the  gift  is  void,  so  far  as  it  depends  upon     ppMW' 

the  remote  event,  it  will  be  allowed  to  take  effect,  on  the 

happening  of  the  alternative  one.  (p)    Thus,  if  there  be  a  Illustration*  of 

gift,  to  an  unborn  child  of  a  person  in  esse,  when  he  shall  tliedoctrine- 

attain  twenty-three  years  of  age ;  and  in  case  the  child 

shall  not  attain  that  age,  or  in  the  event  of  no  child  being 

born,  then,  over.     The  limitation,  regarded  as  depending 

on  the  event  of  the  unborn  child  not  attaining  twenty-three, 

is,  manifestly,  void,  for  remoteness ;  but  there  is  no  such 

(p)  See  1  Jarm.  Wills,  241. 
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objection  to  it,  viewed  as  a  gift,  to  take  effect  in  case  a  per- 
son in  esse  shall  die  without  a  child,  as  that  event  must 
happen,  if  at  all,  at  the  expiration  of  a  life  in  being. 

So,  if  there  be  a  limitation  to  A.,  and  his  heirs,  and  if  B. 
die  without  issue,  or,  having  such,  if  all  such  issue  die  under 
the  age  of  twenty-one  years :  the  gift-over,  in  the  event  of 
the  general  failure  of  B.'s  issue,  is  too  remote ;  but  the  alter- 
native gift,  to  take  effect  in  case  of  their  being  issue,  and  of 
their  death  under  twenty-one,  is  free  from  objection,  as 
the  period  of  a  life  in  being  and  twenty-one  years  will 
ascertain,  whether  the  limitation  shall  take  effect,  or  not  (q) 

Again,  a  limitation  to  A.,  for  life,  with  remainder,  to  his 
unborn  son,  for  life,  with  remainder,  in  contingency,  to  vest 
on  the  death  of  the  unborn  child,  or,  on  the  death  of  A., 
without  leaving  such  child,  would  be  valid :  for,  although 
the  ultimate  remainder  is  too  remote,  so  far  as  its  vesting  is 
postponed  to  the  decease  of  the  unborn  tenant  for  life,  and 
would,  therefore,  fail,  if  such  tenant  for  life  came  in  esse  ; 
yet,  it  will  be  good,  if  A.  die  without  leaving  any  child,  at 
the  time  of  his  decease. 

And,  further,  if  a  limitation  were  made,  to  an  unborn 
child  of  A.,  who  should  acquire  some  qualification,  not 
necessarily  to  be  attained  by  him  during  minority,  with  a 
gift-over,  in  default  of  a  person,  answering  the  requisite 
description,  or,  in  case  of  no  child  of  A.  being  born ;  the 
ulterior  limitation  would  be  too  remote,  so  far  as  its  opera- 
tion depended  on  the  non-acquisition  of  the  prescribed 
qualification,  by  A.vs  child ;  but  it  might  very  properly  take 
effect,  in  the  alternative  event  of  A.'s  not  having  any  child. 

And,  yet  again,  (to  mention  but  one  other  illustration,) 
the  before-noticed  case  of  a  gift  of  personally,  to  one,  for 
life,  and,  afterwards,  to  his  issue,  by  purchase,  with  a  limita- 
tion-over, in  default  of  issue  of  the  legatee  for  life,  is  another 
instance  of  limitations  of  this  kind,  although  somewhat  dif- 

(7)  Sec  Beard  v.  WtUcott,  5  Taunt.  393. 
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fcring  from  the  previous  examples:  there,  the  gift-over 
takes  effect,  only,  in  case  of  a  failure  of  the  objects  of  the 
preceding  limitation,  and  by  way  of  substitution  for  it ;  and 
it  is  wholly  void,  in  the  event  of  the  first  interest  vesting,  (r) 

These  are  called  limitations  with  a  double  aspect,  or,  Nature  and 
more  properly,  limitations  on  a  contingency  with  a  double  ^^  °* 
aspect ;  u  e.,  they  contemplate  two  events,  distinct  from 
each  other,  on  either  of  which,  the  gift  is  intended  to  take 
effect,  and  the  remoteness  of  one  of  which,  therefore,  in  no 
way  affects  the  other,  in  case  of  its  being  actually  realized. 
And  gifts  of  this  kind  so  far  differ  from  all  other  limitations* 
in  the  construction  to  be  put  upon  them,  in  reference  to  the 
laws  of  remoteness,  that  the  validity  of  them  depends 
entirely  on  subsequent  events  :  if  the  event  be  sbch  as  gives 
operation  to  the  remote  contingency,  or,  in  other  words* 
decides,  that,  of  the  two  contingencies,  that  (if  either)  hap- 
pens, which  is  without  the  perpetuity-line,  then,  the  limita- 
tion is  wholly  void ;  if,  on  the  other  hand,  the  actual  state 
of  things  correspond  to  that  contemplated  by  the  alterna- 
tive (valid)  branch  of  the  contingency,  the  gift  takes  effect. 
The  void  contingency  may,  generally,  (except  in  the  class  of 
cases  secondly  above  illustrated)  be  styled,  that  which  as- 
sumes the  existence  of  the  object  of  the  limitation*  but 
refers  to  the  non-attainment  of  some  age  or  other  qualifica- 
tion, which  enters  into  and  constitutes  the  remoteness  of 
the  gift:  the  valid  contingency,  for  the  most  part,  contem- 
plates the  failure  or  non-existence  of  the  object,  in  reference 
to  whom  the  remoteness  arises,  antecedently  to  any  consi- 
deration of  his  answering  the  description,  or  possessing  the 
qualification,  required  by  the  gift. 

Having  thus  given  a  short  outline  of  the  leading  features  Authorities 
of  limitations  on  double  contingencies,  as  they  stand  af- 
fected  by  the  Rule  against  Perpetuities,  it  will  be  proper,  to 
afford  a  closer  view,  by  a  brief  notice  of  some  of  the  autho- 

(r)   Fide  supra,  p.  367. 
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rities,  which  have  contributed  to  the  present  form  and  cha- 
racter of  the  doctrine. 

In  one  case,  («)  a  term  of  one-thousand  years  was  created, 
in  a  marriage-settlement,  upon  trust,  that,  in  case  the 
settlor  should  happen  to  die  without  leaving  issue  male  of 
his  body,  on  the  body  of  his  wife,  or,  if  all  the  issue  male 
between  them  should  happen  to  die  without  issue,  and 
there  should  be  issue  female  of  the  marriage,  who  should 
respectively  attain  the  age  or  ages  of  eighteen  years,  or  be 
married,  then,  from  and  after  the  death  of  the  survivor  of 
the  settlor  and  his  wife,  without  leaving  issue  male,  or,  in 
case,  at  the  death  of  the  survivor,  there  should  be  issue 
male,  then,  from  and  after  the  death  of  such  issue  male, 
without  issue,  the  trustees  should  raise  the  portions  therein 
mentioned :  there  was  a  failure  of  issue  male  of  the  marriage, 
during  the  lifetime  of  the  mother,  who  survived  the  settlor, 
leaving  daughters,  who  claimed  the  portions  secured  to 
them  under  the  trusts  of  the  term :  it  being  argued,  that 
these  trusts  were  void,  as  limited  on  too  remote  an  event, 
t.  *.,  the  dying  of  the  issue  male  of  the  marriage,  without 
issue,  generally;  it  was  held,  that  the  first  part  of  the 
contingency  was  good,  viz.,  "in  case  the  settlor  and  his 
wife  should  happen  to  die  without  leaving  issue  male ;"  and, 
as  that  happened  in  fact  to  be  the  case,  the  Court  would 
not  enter  into  the  consideration,  how  far  the  other  branch 
of  the  contingency  might  have  been  supported,  which  could 
only  come  in  question,  in  case  the  issue  male  had  survived 
both  the  parents. 

Again,  in  another  case,  (t)  the  same  point  was  decided 
upon  a  limitation  under  a  Power.  Afetne-coverte,  by  her  will, 
appointed  property,  to  her  son,  C.  B.,  for  life,  and  after  his 
decease,  to  his  wife  and  children,  but  in  case  he  should  die 
without  leaving  a  wife  or  child  him  surviving,  the  testatrix 

(«)  Longhead  d.Hopkiruv.  Pfwlps,       And  sec  Lord  Ktnyon*  observations, 
2  Sir  W.  Bl.  704.  on  that  case,  in  Drudentll  v.  t/re#,  1 

(t)  Cromjye  v.  Barrow,  i  Vcs.  681.       East,  450. 
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bequeathed  the  property,  to  her  daughter,  F.  J. ;  the 
bequest,  to  the  wife  and  children  of  the  son,  being  void, 
both  as  an  excess  of  Power,  and  as  too  remote,  with  refe- 
rence to  the  deed  creating  the  Power,  it  was  argued,  that 
the  ulterior  gift  to  R  J*  was,  also,  void ;  but  it  was  held,  that 
there  were  two  alternatives  in  the  appointment,  and  that,  if 
C.  B.  left  neither  wife  nor  children,  the  limitation-over, 
being  to  a  good  object,  should  take  effect ;  if  he  left  a  wife, 
or  children,  it  would  not  take  effect.  («) 

And  so,  also,  in  a  well-known  case,  (v)  stock  and  monies 
were  bequeathed,  to  W.  R.  R.,  for  life,  and  after  his  de- 
cease, to  the  child  or  children  of  W.  R.  R.,  who,  being  a 
son  or  sons,  should  attain  the  age  of  twenty-five,  or,  being 
a  daughter  or  daughters,  should  attain  that  age,  or  be  mar- 
ried, with  consent ;  and,  in  case  W.  R.  R.  should  die  without 

m 

leaving  issue  living  at  the  time  of  his  decease,  or,  leaving 
such,  they  should  all  die  before  any  of  them  should  attain 
twenty-five,  if  sons,  and,  if  daughters,  before  they  should 
attain  such  age,  or  be  married,  as  aforesaid,  then,  to  the 
brothers  and  sisters  of  W.  R.  R.,  on  their  attaining  twenty- 
five,  if  a  brother  or  brothers,  and,  if  a  sister  or  sisters,  on 
such  age  or  marriage,  as  aforesaid :  W.  R.  R.  died  without 
leaving  issue.  Here,  we  perceive,  the  gift-over  was  void,  in 
itself,  as  extending  to  all  the  brothers  and  sisters  of  W.  R.  R., 
living  at  his  death,  while  the  vesting  of  their  shares  was 
postponed  till  their  ages  of  twenty-five  years ;  and  so  it  was 
held :  but  the  point  to  be  noticed  in  this  place,  is,  that  it 


(m)  It  will  be  observed,  that,  the 
vesting  of  the  alternate  gift,  in  the  event 
of  a  failure  of  the  wife  and  children  of 
the  son,  (who  was  unborn  at  the  time  of 
the  creation  of  the  Power,)  being  ne- 
cessarily postponed  till  his  death,  the 
ulterior  limitation  was  too  remote,  in 
reference  to  both  contingencies.  But 
this  oversight  on  the  part  of  the  Court 
does  not  affect  the  force  of  the  judg- 


ment, as  an  authority  in  favor  of  the 
applicability  of  the  doctrine  of  double' 
contingencies,  to  limitations  under 
Powers.  See  per  Lord  Kenyan,  1 
East,  460 ;  2  Sug.  Pow.  77, 78 ;  Uann. 
Wills,  246. 

(v)  Leake  v.  Robinson,  3  Mer. 
363.  And  see  Cambridge  v.  Rous,  8 
Ves.  12 ;  and  observations  thereon, 
I  Jarm.  Wills,  247. 
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was  nowhere  uiged,  that,  in  reference  to  the  particular  con* 
ftingency  which,  had  happened,  and  on  which  the  limitation- 
over  was  to  arise,  it  was  too  remote;  although,  had  the 
son  left  issue,  the  event,  on  which  the  limitation  was  to  take 
effect*  as  well  as  the  objects  of  that  limitation,  would  have 
been  too  remote* 
Kmasanr,  that       u^  fafo  mode  of  construction  is  only  admissible,  (except 
remote  con-       in   (he  instance  of  the  last  of  the  illustrations  formerly 
shoukTbo*         given,)  when  the  contingencies  are  capable  of  being  divided, 

tiu*  brewed  8°  *****  ^e7  ma7  ^  ^o^dered  as  alternate  or  concurrent, 
•©  separable,  the  one  to  operate,  only,  in  case  the  other  fails  of  taking 
effect  at  all.  (w)  Thus,  in  a  case,  (a?)  cited  in  a  preceding 
Chapter,  where  there  was  a  devise,  to  the  first  son  of  the 
testatrix's  grandson,  T.  P.,  that  should  be  bred  a  clergy- 
man and  be  in  Holy  Orders ;  but  in  case  the  grandson  should 
have  no  such  son,  then,  to  T.  M. :  it  was  contended,  in  sup- 
port of  the  ulterior  devise,  that  there  were  three  contingen- 
cies on  which  it  depended ;  the  first,  that  of  T.  P.  having  a 
sou ;  the  second,  of  that  son  being  bred  a  clergyman ;  and 
the  third,  of  his  being  in  Holy  Orders;  and  that,  if  either  of 
these  contingencies  were  good,  and  the  event  never  hap- 
pened, the  devise-over  to  T.  M.  might  take  effect :  and  it 
was,  also,  said,  that,  supposing  the  prior  devise  to  be  bad, 
there  was  nothing  to  render  void,  the  devise  to  T.  M. ;  for 
the  limitations  in  the  will  were  alternate ;  if  T»  P.  should 
have  a  son  in  Orders,  to  take  as  devisee,  T.  M.  would  be 
entirely  excluded.  But  the  Court  of  C.  B.  held,  that  the 
first  devise  to  the  son  of  T.  P.  was  void,  from  the  uncer- 
tainty, as  to  the  time  when  such  son,  if  he  had  any,  might 
take  Orders;  and  that  the  devise-over  to  T.  M.,  as  it 
depended  on  the  same  event,  was,  also,  void ;  for  the  words 
would  not  admit  of  the  contingency  being  divided.  It  will 
be  observed,  that,  in  this  case,  although  the  contingency 

(»)  See  /Wfltfs  note  to  F.  El.  (*)  Procter  v.  Biskop  of  Batk  and 

Dev.  156.  WtUs,  2  H.  Bl.  358. 
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was,  doubtless,  intended  to  embrace,  as  well,  the  event  of 
T.  P.  having  no  son  at  all,  as  that,  of  such  son  not  being  in 
Holy  Orders,  yet,  the  word,  "such,"  connected  it  too 
closely  with  the  particular  qualification,  required  to  be  pos- 
sessed by  the  son,  to  allow  of  the  gift-over  being  referred  to 
any  other  event;  and,  as  the  contingency  contemplated 
was  not  properly  restricted,  the  ultimate  limitation  ne- 
cessarily failed* 

In  reference  to  this  point,  the  late  Mr.  Powell,  in  his  Mr.  Poweir» 

reasoning  on 

edition  of  Mr.  Fearne's  treatise  on  Executory  Devues,(y)  this  point, 
has  some  very  valuable  observations;  which  also  accord 
with  the  views  entertained  by  his  learned  author,  upon 
a  case,  whereon  he  delivered  his  sentiments.  Mr.  Powell 
puts  the  supposed  case,  of  a  devise,  by  A.,  to  his  wife,  for 
life,  and  after  her  death,  to  the  child  she  was  then  enciente 
with,  if  it  should  attain  the  age  of  twenty-five  years;  and 
it  such  child  should  die  before  the  age  of  twenty-five,  then, 
over; (2)  and,  upon  this,  asks,  whether  the  (supposed)  sub- 
sequent event  of  the  wife  not  being  enciente,  and  no  child 
being  born,  could  give  effect  to  the  Executory  devise. 
Among  the  learned  writer's  observations,  are  the  follow- 
ing :  (a) — "  Possibly,  it  might  be  contended,  in  support  of 
a  devise  so  constructed,  that,  as  the  event  of  the  wife's  not 
being  enciente,  equally  included  the  two  contingencies  of  her 
not  being  enciente  at  all,  and  her  being  enciente  of  a  child,  > 
who  should,  however,  not  answer  the  description,  the  limi- 
tion-over,  upon  the  former  event,  in  case  it  happened,  not 
being  too  remote,  might  take  place ;  for  where  an  Executory 
devise  is  limited  on  two  contingencies,  one  of  which  is 
within  the  requisite  limits,  it  may  take  effect,  if  that  con- 

(?)  P*  457,  n.  on  attaining  twenty-fire,  could  not  be 

(z)  It  must  be  observed,  as  to  the  too  remote ;    nor,    of   consequence, 

supposed  case,  to  which  Mr.  AmmJTs  would  be  the  gift-over:  but  this  does 

remarks  have  reference,  that,  as  a  not  affect  the  force  of  the  doctrine 

child  en  venire  ea  mere  is  considered,  maintained  in  the  passage  quoted  in 

as,  to  all  intents  and  purposes,  a  per-  the  text, 
son  in  eue,  the  limitation  to  that  child,  (a)  Pp.  457—459. 
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tingency  happens,  as  in  the  case  of  Longhead  v.  Phelps,  (b) 
In  respect  to  this,  it  seems,  that,  if  the  testator  had  expressly 
distinguished  between  the  two  contingencies ,  by  mentioning 
both  of  them  disjunctively 9  as  in  the  case  last  mentioned,  its 
validity  would  have  been  unimpeachable,  on  the  happening 
of  the  first  of  them,  and  the  devisee-over  would  have  been 
entitled  accordingly ;  indeed,  had  the  devise-over  been, '  in 
case  the  wife  should  have  no  child,9  it  would  have  been 
confined  to  proper  limits,  and  have  taken  effect,  if  that 
event  happened :  but  the  words, '  if  such  child,9  are,  by  force 
of  the  word,  '  such,*  as  clearly  equivalent  to,  such  child  who 
should  die  before  the  age  of  twenty-five,  as  if  those  very 
words  had  been  actually  repeated ;  under  which  state  of  the 
limitations,  there  appears  nothing  to  distinguish  the  case 
supposed,  from  the  common  case  of  an  Executory  devise, 
after  a  person  dying  without  issue,  or  for  default  of  issue, 
where,  though  the  event  described,  actually  includes  the 
two  distinct  contingencies,  of  the  person  never  having 
or  leaving  any  issue,  which  would  clearly  be  within  the 
legal  limits,  as  well  as  any  future  extinction  of  issue,  once 
had,  still,  it  has  been  established  by  repeated  decisions,  that 
the  devise  shall  be  equally  void,  whether  there  happens  to 
be  any  such  issue,  or  not,  agreeably  to  the  doctrine  laid 
down,  as  clear  law,  in  the  case  of  Goodman  v.  Ooodright9(c) 
as  well  as  to  the  grounds  of  the  decision  in  the  case  of 
Longhead  v.  Phelps,  which  proceeded  on  the  express  dis- 
tinction, there  made  by  the  testator,  between  the  two 
events,  in  the  disjunctive  provision  for  them :  and  though 
cases  might  be  put,  where  the  validity  of  an  Executory 
devise  may  be  originally  contingent,  and  its  effect  depend 
upon  the  future  existence  or  ascertainment  of  the  person,  to 
whom  the  estate  is  antecedently  limited,  yet,  they  were 
cases  of  that  sort,  in  which  the  existence  or  ascertainment 
of  the  prior  contingent  devise,  must  necessarily,  in  any 

(fc)   Hde  supra,  p.  604.  (r)  2  Burr.  873. 
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possible  event,  be  ultimately  decided  within  the  period  of  a 
life  in  being,  or  twenty-one  years  after ;  as  in  a  case  of  a 
devise  of  a  chattel  interest,  to  the  first  son  of  B.,  and  the 
heirs  male  of  the  body  of  such  first  son,  and  in  default  of 
such  issue,  remainder-over;  where  the  period  for  the 
ulterior  limitation  taking  effect  is  necesarily  restricted  to 
the  time  of  B.'s  death,  when  it  must  be  determined,  whether 
he  will  have  any  son,  or  not  i  for  if  he  should  have  a  son, 
that  son  would  take  absolutely,  in  total  exclusion  of  the 
limitation-over." 

The  result  of  the  foregoing  considerations,  therefore, 
seems  to  be,  that,  wherever  the  valid  alternative  contingency 
is  left  to  implication,  merely,  or,  wherever  it  is  not  so 
expressed,  as  to  be  separable  from  the  remote  contingency, 
but  is,  rather,  embraced  by  this,  the  limitation  will  be 
void,  as  depending  upon  an  event  which  is  too  remote,  and 
with  which,  there  is  no  event  alternate  or  concurrent,  that 
may  give  effect  to  the  limitation. 

In  regard,  however,  to  the  case  of  a  gift  of  personalty,  to  Distinction 
take  effect  in  the  event  of  the  failure  of  a  preceding  JJoin^^toone 
limitation  to  an  unborn  person  and  the  heirs  of  his  body,  {j^.JJJj6  of  .th 
(which  is  the  last  of  .the  instances  above  illustrated,)  the  *  double 
contingency  is  rather  implied,  than  otherwise ;  or,  perhaps, 
more  strictly,  the  contingency  which  is  expressed,  receives 
a  particular  construction,  necessary  to  exempt  it  from  all 
objection  of  remoteness,  (d)    Indeed,  this  kind  of  limita- 


(d)  "If  a  term  for  years  be  be- 
queathed, to  A.,  for  life,  and  after  hit 
death,  to  his  first  and  other  sons  un- 
born, successively,  and  the  heirs  of 
their  bodies,  and  on  failure  of  such 
issue,  to  B.,  for  life,  and  after  his 
death,  to  his  first  and  other  sons,  suc- 
cessively, and  the  heirs  of  their  bodies ; 
these  limitations  to  B.,  and  his  first 
and  other  sons,  as  depending  on  and 
to  take  effect  after  the  failure  of  the 


estates  of  the  first  and  other  sons  of 
A.,  (being  merely  chattel  interests, 
and,  consequently,  not  creating  estates- 
tail,)  are  too  remote,  and,  therefore, 
▼oid.  But  the  law,  foreseeing,  that 
there  may  not  be  any  child  of  A., 
considers  the  limitations  to  B.,  and 
his  first  and  other  sons,  as  intended  to 
take  effect,  in  the  event,  that  there 
should  not  be  any  child  of  A. ;  and 
it  construes  the  KmiUUion  in  the  tame 
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tion  is  only  mentioned  in  this  place,  on  account  of  its 
similarity  to  proper  limitations  on  double  contingencies,  in 
the  particular  point  of  its  validity  depending  on  the  course 
of  events  subsequent  to  its  creation. 

manner,  at  if  penned  in  them  terms;  tentative,  that  there  shall  not  be  a 
and  the  limitation  is  good,  in  the  al-      child  of  A."    2  Prest.  Abst.  171. 
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CHAPTER  XXII. 

OF  THE  RULE  AGAINST  PERPETUITIES,  A8  IT  AFFECTS  LIMI- 
TATIONS, WHOSE  POSSESSORY  ENJOYMENT  18  POSTPONED 
BEYOND  THE   PERIOD   OF  VESTING. 

It  has  been   frequently  observed,   that  the  particular  Rule  against 
feature  in   limitations  of  future  interests,  with  which  the  baYrefawnce 
Rule  against  Perpetuities  is  connected,  is,  the  time  of  their  ^^JJJJJJ* 
vesting,  or,  in  other  words,  of  their  becoming  interests, 
transmissible  to  the  representative  of  the  grantee,  devisee, 
or  legatee,  and  disposable  by  him.      When  they  are  so 
limited,  as,  necessarily,  to  attain  this  quality,  within  the 
legal  period  of  remoteness,  they  are  free  from  objection,  in 
reference  to  the  perpetuity-rule. 

It  follows,  therefore,  that,  if  the  vesting  of  a  limitation  be  And  gift  not 
confined  to  the  prescribed  limits,  it  is  not  invalidated  by  because  its     ' 
the  circumstance,  of  its  taking  effect  in  possession  being  ^^2  ^ 
postponed  beyond  the  boundary  of  perpetuity ;  for  that  deferred  to  too 
suspension  of  the  possessory  enjoyment  of  the  property,  period, 
so  far  as  it  transgresses  the  boundary,  will  be  void,  and 
the  possession,  accelerated,  by  the  virtual  erasure  of  the 
clause  of  postponement  from  the  gift  (e)    As  the  suspen- 
sion of  the  actual  possession  is  not  of  the  essence  of  the  gift, 
the  allowing  that  to  defeat  it,  when,  in  other  respects,'  com- 
plying with  the  requisites  of  the  Rule  against  Perpetuities, 
would  be  a  disregard  of  all  principle  and  analogy,  not  more 
unnecessary,  for  the  preservation  of  the  integrity  of  the 

(«)  See  1  Jam.  Wills,  252,  etf  sco. 


512 


VESTED   LIMITATIONS  WITH  [CHAP.  XXTI. 


Invalid  clause 
of  postpone- 
ment  of 
possession, 
rejected. 


Case  of 
Farmer  ▼. 
Francis. 


Rule,  than  calculated  to  defeat  the  intentions  of  the  author 
of  the  gift.  By  rejecting  the  excess  of  postponement,  and, 
at  the  same  time,  giving  full  effect  to  it,  up  to  the  extremity 
of  the  allowed  limits,  and,  withal,  preserving  unimpaired, 
the  force  and  validity  of  the  restricted  vesting,  the  most 
equitable  reconcilement  is  effected  between  the  designs  of 
the  person,  by  whom  the  limitations  are  created,  and  the 
restrictions  of  the  perpetuity-rule.  Nor  is  there,  upon 
principle,  any  ground,  for  invalidating  the  whole  term  of 
postponement,  extra  the  period  of  vesting ;  for  the  latter 
being,  solely,  that  which  enters  into  the  consideration  of  the 
question  of  remoteness  in  the  gift,  there  is  not  the  like 
objection  to  a  separation  of  the  eventual  excess,  from  the 
valid  portion  of  the  term,  which  the  rigid  requirements  of 
the  Rule  against  Perpetuities  present,  in  regard  to  the 
period  of  the  vesting  of  a  limitation.  It  follows,  likewise, 
from  these  principles,  that,  whenever  the  time,  during 
which  the  enjoyment  is  postponed,  does  not  exceed  the 
legal  boundary,  the  possession  will  be  accelerated,  to  no 
extent,  although  the  vesting  of  the  limitation  may  take 
place  at  a  much  earlier  period. 

To  exemplify  the  doctrine  under  consideration : — la  one 
case,  (/)  a  testator  devised  the  residue  of  his  effects,  to 
trustees,  in  trust,  to  pay  the  rents,  to  his  daughter,  A.,  for 
life,  with  remainder,  to  all  her  children,  that  should  be 
living  at  the  time  of  her  death,  equally  amongst  them,  if 
more  than  one,  to  be  divided,  share  and  share  alike,  when 
and  as  they  should  respectively  attain  the  eye  of  twenty-four 
years,  and  to  their  respective  heirs,  executors,  &a,  for  ever, 
to  take  as  tenants  in  common,  and  not  as  joint  tenants :  a 
question  arose,  as  to  the  remoteness  of  the  devise  to  A.'s 
children ;  and  it  was  held,  in  C.  B.,  that  they  took  equit- 
able estates  in  fee,  as  tenants  in  common,  by  virtue  of  the 
residuary  clause,  and  that  they  would  have  taken  legal 


(/)  Farmer  v.  Fraud*,  9  Moo.  310;  2  Bing.  151. 
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estates  in  fee,  but  for  the  introduction  of  trustees.  Here, 
we  perceive,  it  was  the  period  of  division  which  was  too 
remote ;  and  not,  the  time  of  the  vesting  of  the  devise,  which 
did  not  exceed  a  life  in  being  at  the  date  of  the  will.  And  Case  of 
so,  again,  in  another  case,  (g)  a  testator  gave  the  residue  of  Addenbrooke. 
his  property,  to  his  widow,  during  her  life,  and  at  her 
decease,  to  the  eldest  surviving  son  of  A.,  upon  his  attaining 
twenty-five,  (the  trustees  being  directed,  to  apply  the  inte- 
rest to  his  use,  till  his  attainment  of  that  age,)  or,  failing 
such  issue  male,  to  the  daughters  of  A.,  living  at  the  decease 
of  the  last  of  such  issue  male  ;  the  only  son  of  A.  died  under 
twenty-five,  in  the  lifetime  of  the  widow,  leaving  two 
daughters  of  A.,  him  surviving:  and  it  was  held,  that,  if 
there  had  been  any  son  of  A.  living  at  the  death  of  the 
widow,  he  would  have  taken  a  vested  interest  in  the  residue, 
though  he  had.  not  then  attained  the  age  of  twenty-five ; 
and  that,  therefore,  the  gift-over  of  the  residue,  to  the 
daughters  of  A.,  was  not  too  remote,  and  that,  in  the  events 
which  happened,  they,  upon  the  death  of  the  widow,  became 
entitled  to  the  residue. 

This  distinction  between  the  period  of  vesting,  and  the  Of  importance, 
time  of  enjoyment  or  possession,  in  reference  to  the  validity  whether  ' 
of  limitations  under  the  laws  of  remoteness,  has  given  rise  I0^™^  or 
to  much  discussion,  in  cases  of  doubtful  construction,  upon  enjoyment 

oniVa 

the  question,  whether,  where  the  possessory  enjoyment  of 
the  property  is  postponed  to  a  period,  more  remote  than 
that  allowed  by  the  Rule  against  Perpetuities,  the  vesting  is 
postponed,  also,  or  whether  it  takes  place,  immediately,  or 
at  any  time  within  the  prescribed  limits.  In  some  instances, 
the  gift,  and  direction  for  payment  or  distribution,  are  so 
closely  connected,  as  to  leave  it  doubtful,  whether  there  is 
any  gift,  distinct  from  the  clause  fixing  the  period  of  actual 
possession,  and  whether,  consequently,  it  can  be  supposed, 

ig)  Murray  v.  Addenbrool*,  4  Ross.  407. 
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that  there  is  a  vested  interest,  while  there  is  a  postponed 
enjoyment 

The  authorities,  to  be  cited,  will  be  found,  for  the  roost 
part,  perhaps,  to  establish  this  general  conclusion: — that, 
although  the  time  is  mentioned  as  referring  to  the  gift  itself, 
unless  it  appears  to  have  been  fixed  on  by  the  donor,  as  the 
period^  previously  to  which,  no  part  of  his  bounty  can 
attach  to  the  donee,  the  gift  vests  immediately,  and  the 
time  of  payment  or  distribution,  only,  is  postponed,  not 
being  annexed  to  the  substance  of  the  gift;  but,  if  it 
appears,  that  the  donor  intended  the  period  or  contingency 
named,  as  a  condition  precedent,  upon  which  alone  the  gift 
can  take  place,  then,  if  such  condition  or  contingency  does  * 
not  happen,  the  limitation  never  operates;  and,  of  conse- 
quence, if  the  time  or  event  specified  be  of  too  remote  ex- 
pectancy, the  limitation  wholly  fails,  whatever  be  the  course 
of  events,  (A)  It  must  be  observed,  further,  that,  as  a  gene- 
ral principle,  the  judicial  construction  of  limitations  always 
strongly  inclines  to  their  immediate  vesting,  unless  there  be 
a  strong  manifestation  of  a  contrary  intent,  in  the  person 
from  whom  the  dispositions  move.  The  reason  of  this  pre- 
possession of  the  law,  and  its  expounders,  has  been  thus 
well  stated  by  an  eminent  living  judge :  (t) — "  The  rights  of 
the  different  members  of  families  not  being  ascertained,  whilst 
estates  remain  contingent,  such  families  continue  in  an  un- 
settled state,  which  is  often  productive  of  inconvenience, 
and,  sometimes,  of  injury,  to  them.  If  the  parent's  attaining 
a  certain  age  be  a  condition  precedent  to  the  vesting  estates, 
by  the  deathof  their  parents  before  they  are  of  that  age, 
children  lose  estates,  which  were  intended  for  them,  and 
which,  their  relation  to  the  testator  may  give  them  the 
strongest  claim  to.  In  consideration  of  these  circumstances, 
the  judges,  from  the  earliest  times,  were  always  inclined  to 


(A)  See  3  Bro.  C.  C.  473.  Wynford,  in   Duffidd  v.  Duffield,   1 

<«')  Per  Bet,  C.  J.,  now  Lord      Dow  &  Clark,  3 11. 
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decide,  that  estates  devised  were  vested ;  and  it  has  long  General  rules 
been  an  established  rule,  for  the  guidance  of  the  Courts  vetting  of 
of  Westminster,  in  construing  devises,  that  all  estates  are  to  limiut,0M- 
be  holden  to  be  vested,  except  estates,  in  the  devise  of 
which,  a  condition,  precedent  to  the  vesting,  is  so  clearly 
expressed,  that  the  Courts  cannot  treat  them  as  vested, 
without  deciding  in  direct  opposition  to  the  terms  of  the 
will.    If  there  be  the  least  doubt,  advantage  is  to  be  taken 
of  the  circumstances  occasioning  the  doubt ;  and  what  seems 
to  make  a  condition,  is  holden  to  have  only  the  effect  of 
postponing  the  right  of  possession." 

A  rule,  auxiliary  of  the  same  construction*  is,  that,  when 
either  the  interest  or  income  accruing  before  the  period  of 
enjoyment,  is  given  to  the  donee,  or  directed  to  be  appro- 
priated for  his  benefit,  or,  when  the  corpus  of  the  gift  is 
directed  to  be  immediately  severed  from  the  general  estate 
of  which  it  forms  a  part,  or  must  necessarily  be  so  set 
apart,  in  order  to  answer  the  intermediate  disposition  of 
income,  or,  when  there  is  a  gift-over,  in  the  event  of  the 
death  of  the  donee  before  the  arrival  of  the  fixed  period,  or 
his  attainment  of  the  specified  age,  or  without  leaving  i$sue$ 
(as  implying,  that,  in  the  alternative  event,  they  would 
succeed,  as  representatives  of  the  donee,  and  as  giving  the 
limitation-over  the  appearance  of  a  divesting  operation,)  in 
all  such  cases,  the  presumption  is  strongly  in  favor  of  the 
immediate  vesting  of  the  gift,  (k)  It  is  only  a  presumption, 
however,  to  which  these  circumstances  give  rise,  for  the 
force  of  them  all,  is  liable  to  be  rebutted,  by  the  plain  exhi- 
bition of  a  contrary  intention,  in  the  maker  of  the  limita- 
tions. 

And  so,  also,  the  Courts  are  always  strongly  inclined,  to 
construe  devises  or  bequests  of  residuary  estates,  imme- 
diately vested,  as  the  frequent  consequence  of  a  contrary 

<4)  See  1  Jann.  Wills,  733—767;  1  Rop.  Leg.  161—249. 
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construction,  is,  intestacy,  which  is,  of  course,  averse  from 
the  intentions  of  the  testator.  (/) 

On  the  other  hand,  it  may,  in  general,  be  said,  that, 
where  there  is  no  gift,  but  in  the  direction  for  payment  or 
distribution*  and  that  direction  attaches  only  in  favor  of  per- 
sons, of  a  description  too  remote,  in  such  case,  as  there  is 
tio  antecedent  gift,  of  which  the  enjoyment  can  be  post- 
poned, the  limitation  is  necessarily  tainted  by  any  remote- 
ness that  affects  the  clause  of  transfer  or  possession,  which 
is  also  the  clause  of  gift. 

The  involved  texture  of  some  dispositions  renders  it,  not 
onfrequently,  difficult,  to  decide,  whether  there  be  any 
direct  gift,  antecedent  to  or  distinct  from  the  clause  point- 
ing out  the  time  or  contingency,  at  or  on  which  the  posses- 
sory enjoyment  of  the  property  is  to  commence.  When 
such  is  the  character  of  the  dispositive  provisions,  the  ge- 
neral partiality  for  vested  interests  will,  ordinarily,  suffice, 
to  incline  the  balance  of  legal  interpretation,  in  favor  of  the 
construction  of  an  antecedent  gift,  and  a  subsequent  direc- 
tion for  deferred  enjoyment,  or  futurity  of  possession.  But, 
it  is  impossible  and  unnecessary,  further  to  pursue  this 
subject :  the  distinctions  which  have  been  established  are 
manifold;  and  several  of  the  authorities  are  not  easily 
reconciled  with  each  other:  it  is,  moreover,  beside  our  pre- 
sent purpose,  to  do  more,  than  show  the  consequences  of 
remoteness  in  either  the  vesting  or  time  of  taking  effect  of 
gifts ;  the  construction  of  which  is  to  be  referred  to  other 
principles,  and  is  conducted  upon  totally  distinct  grounds 

The  exceeding  difficulty  of  framing  a  determinate  rule, 
applicable  to  all  cases  of  doubt,  as  to  vesting  and  possessory 
enjoyment,  has  been  instrumental,  in  supplying  a  numerous 
train  of  decisions,  by  examination  of  which,  the  importance 
of  these  cases  of  construction,  in  connexion  with  the  opera- 


(/)  See  1  Jarm.  Wills,  767. 
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tion  of  the  Rule  against  Perpetuities,  will  be  the  better 
perceived. 

It  is  to  be  observed,  that,  in  determining  the  question  of  Thete  rules  not 
die  period  of  vesting  of  a  limitation,  in  reference  to  its  becuue        ' 
validity  under  the  perpetuity-rule,  there  is  no  real  distinc-  J^J?^^0 
tion,  in  point  of  principle,  between  cases,  where  the  question  mvtJidity  of  a  \ 

ffifta  on  ffPooncL 

has  been,  wliether  the  limitation  was  too  remote,  and  those,  of  remoteness. 
in  which  nothing  but  the  time  of  vesting  was  in  dispute,  as 
between  the  person  entitled  under  the  limitation,  and  some 
one  interested  until  or  in  default  of  its  taking  effect  .  The 
Courts  do  not  regard  the  consequences  of  any  rule  of  con- 
struction, which  they  may  have  established,  as  presenting 
any  objection  to  its  application,  when  clearly  called  for; 
and,  therefore,  the  circumstance,  that,  by  the  laws  of  re- 
moteness, the  effect  of  applying  any  particular  rule,  in 
regard  to  the  vesting  of  limitations,  will  be,  the  wholly  de- 
feating the  donor's  scheme  of  disposition,  is  of  no  weight  in 
opposition  to  the  application  of  that  rule,  if,  in  a  case,  in 
which  the  remoteness  of  the  limitation  did  not  come  in 
question,  it  would  have  been  undoubtedly  admitted.  (*») 

Authorities,  therefore,  upon  the  subject  of  the  time  of  . 
vesting  of  limitations,  free  from  all  suspicion  of  remoteness, 
are  constantly  made  the  basis  of  the  application  of  a  similar 
rule  of  construction,  to  cases,  in  which  the  invalidating  of 
limitations,  by  reason  of  remoteness,  is  the  grand  object  in 
view ;  and  towards  which,  the  question,  as  to  the  period  of 
vesting,  is  only  subsidiary  or  introductory.  As,  however, 
there  is  a  sufficiency  of  authorities,  of  this  latter  description,  , 

to  afford  a  complete  illustration  of  the  doctrines  of  law,  upon 
the  subject  of  the  vesting  and  postponement  of  enjoyment  of 
limitations,  while,  at  the  same  time,  subserving  our  present 
purpose,  of  elucidating  their  connexion  with  the  Rule 
against  Perpetuities,  it  will,  perhaps,  be  proper,  to  confine 
our  attention  to  this  class  of  cases ;  referring,  for  a  more 

(m)  See  v.  Andley,  1  Cox,  324.     And  see  1  Jtrm.  Wills,  263,  264. 
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extensive  inquiry,  to  authors  who  have  systematically  dis- 
cussed the  subject 

We  proceed,  first,  to  ascertain  the  cases,  in  which  limita- 
tions have  been  held  void  for  remoteness,  by  reason  of  the 
construction  of  a  postponed  vesting  having  obtained. 

Cue  of  L*akt  In  Leake  v.  Robinson,  (n)  a  testator  gave  certain  real  and 
personal  property,  to  trustees,  in  trust  for  W.  R.  R.,  for 
life,  and  after  his  decease,  to  pay,  apply,  and  transfer  the 
same,  unto  and  amongst  the  child  or  children  of  the  said 
W»  R.  R.,  who,  being  a  son  or  sons,  should  attain  the  age  of 
twenty-five,  or,  being  a  daughter  or  daughters,  should  attain 
that  age,  or  be  married,  with  consent;  and  the  trustees 
were  authorized,  to  apply  the  rents,  profits,  and  interest, 
or  so  much  as  they  should  think  proper,  for  the  mainten- 
ance of  the  said  children,  in  the  meantime :  and  it  was  held, 
by  Sir  W.  Grant,  M.  R.,  that  this  was  not  a  case,  in  which 
the  enjoyment  only  was  postponed,  but,  that  the  direction 
to  pay,  was  the  gift,  and  that  that  gift  was  only  to  attach  to 
children  who  should  attain  twenty-five,  and  that,  conse- 
quently, the  bequest  was  void. 

Case  of  Bulli.  In  the  case  of  Bull  v.  Pritchard,  (o)  there  was  a  bequest 
ct  property,  to  trustees,  upon  trust,  to  pay  the  dividends, 
to  the  testator's  daughter,  for  life,  for  her  separate  use,  and 
after  her  decease,  to  pay  the  principal,  unto  all  and  every 
her  children  who  should  live  to  attain  twenty-three  years 
of  age,  share  and  share  alike,  with  benefit  of  survivorship, 
in  case  any  of  them  died  under  that  age ;  with  limitations- 
over,  in  case  there  should  be  no  such  child  or  children,  or, 
being  such,  in  case  all  of  them  should  die  under  twenty- 
three  years,  without  lawful  issue:  and  the  trustees  were 
authorized  to  apply  the  interest  of  each  child's  respective 
share,  towards  their  maintenance,  notwithstanding  such 
child's  share  should  not  have  become  absolutely  vested: 
the  daughter  had  a  child  who  died  under  age  in  the 
daughter's  lifetime.     Lord  Gifford,  M.  R.,  held,  that  the 

(»)  2  Bier.  363.  (o)  I  Rom.  213. 
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bequest  to  the  children,  and  the  subsequent  limitations, 
were  too  remote,  (p) 

In  Palmer  v.  Holford,  (q)  there  was  a  bequest  of  2500/.,  Case  of  Palmer 
stock,  to  trustees,  in  trust,  to  accumulate,  and  to  transfer 
the  accumulated  fund,  unto  all  and  every  the  children  and 
child  of  C.  T.  H.f  (a  person  in  esse,)  who  s/tould  be  living, 
at  the  expiration  of  twenty-eight  year*  from  the  testator's 
decease,  other  than  an  eldest  or  only  son.  Sir  /.  Leach, 
M.  R«,  observed,  that,  if  C.  T.  H.  had  children,  born  to 
him  at  any  time  within  seven  years  from  the  testator's 
death,  then,  the  vesting  of  the  interests  of  such  children, 
who  were  unborn  at  the  death  of  the  testator,  would  have 
been  suspended  for  more  than  twenty-one  years,  and  the 
gift  was,  therefore,  too  remote  and  void;  and  the  gift- 
over,  not  being  to  take  effect  until  after  the  same  period, 
which  was  too  remote,  was  necessarily  void,  also. 

In  Vawdry  v.  Geddes9(r)  there  was  a  bequest  of  the  Case  of  Vawdry 
produce  of  the  testatrix's  residuary  estate,  in  trust  for  her  Va 
four  sisters,  for  their  lives,  and  a  direction,  that,  on  their 
decease,  the  interest  of  their  shares  should  be  applied  in  the 
maintenance,  and  be  accumulated  for  the  benefit,  of  the  chil- 
dren of  each  of  the  sisters,  until  they  should  attain  the  age  of 
twenty-two  years,  and  upon  any  of  the  said  children  attain- 
ing that  age,  they  to  be  entitled  to  their  mother's  share  of 
the  capital ;  with  limitations-over,  in  case  of  any  of  the 


(p)  Mr.  Jarman  thus  remarks 
upon  this  decision  (1  Treatise  on 
Wills,  772,)  :—«  The  propriety  of 
this  determination  has  been  ques- 
tioned ;  and,  perhaps,  looking  at  the 
gift-over,  in  connexion  with  the  direc- 
tion, to  apply  the  interest  of  the  chil- 
dren's thares ,  for  their  maintenance, 
until  they  became  absolutely  vested, 
there  was  ground  to  contend,  that  the 
children  took,  immediately,  vested 
interests,  subject  to  be  divested,  on 
their  respectively  dying  under  the 
prescribed  age.     It  is  to  be  observed, 


however,  that  the  question  before  the 
Court  respected,  merely,  the  bequest- 
otxr,  to  the  testator's  brothers  and 
sisters,  which  was  clearly  invalid,  on 
the  ground  of  remoteness,  whatever 
might  be  the  fate  of  the  prior  bequest 
to  the  children  of  his  daughter;  so 
that  the  case  seems  to  have  been,  In 
point  of  fact,  no  adjudication,  as  to 
the  period  of  vesting  under  the  prior 
bequest  to  such  children." 

(?)  4  Ross.  403. 

(r)  I  Rum.  &  My.  203. 
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children  dying  under  the  age  of  twenty-two  years.  It  was 
held,  that  the  Testing  of  the  shares  of  the  children  was 
postponed  to  their  attainment  of  the  age  of  twenty-two, 
and  that,  as  all  children,  bom  before  and  after  the  death  of 
the  testatrix,  were  entitled  under  the  bequest,  it  was  too 
remote  and  void. 
Cweot  Juddw.  In  Judd  v.  Judd,  (s)  there  was  a  devise  and  bequest,  of 
residuary  real  and  personal  estate,  to  trustees,  upon  trust, 
to  pay  the  income  of  one-third  part,  to  the  testator's 
daughter,  S.,  for  life,  and  after  her  death,  to  stand  possessed 
of  that  one-third,  in  trust  for  her  child  or  children,  and  to 
be  transferred  to  them,  on  their  attaining  twenty-fioe ;  but, 
in  case  the  testator's  daughter  should  leave  but  one  child 
her  surviving,  then,  the  whole  of  the  one-third  part  to  go  to 
such  only  child,  on  his  or  her  attaining  twenty-five,  and  to 
be  transmissible  to  his  or  her  executors ;  and  in  case  his 
daughter  should  leave  no  child  her  surviving,  or  in  case  she 
should  leave  a  child,  who  should  not  attain  twenty-five, 
then,  over.  It  was  held,  by  Sir  L.  Shadicell,  V.  C,  that 
the  children  were  not  intended  to  take  vested  interests  until 
they  attained  twenty-five,  and  that,  therefore,  the  bequest 
to  them  was  void  for  remoteness.  The  main  ground  of  his 
honor* s  decision,  in  this  case,  was,  that,  by  the  terms  of  the 
gift,  in  case  of  there  being  one  child  only,  it  was  plainly 
contingent  upon  the  attainment,  by  that  child,  of  the  specified 
age,  and,  that  the  testator  could  not  be  supposed  to  have 
intended  a  difference  in  the  time  of  vesting,  when  there  was 
a  plurality  of  objects,  and  when  there  was  only  an  indi- 
vidual object.  {£)  An  argument,  against  an  immediate 
vesting,  was,  also,  derived  from  subsequent  dispositions,  in 
the  same  will,  of  a  similar  character,  which  were  admitted 
to  be  contingent  It  was  observed,  however,  by  the  learned 
judge,  (u)  that,  standing  alone,  the  bequest  to  the  children 
clearly  passed  a  vested  interest,  with  a  deferred  enjoyment. 

(#)  3  Sim.  525.     See  aWo  Hunter  (t)  1  Jarm.  Wills,  770. 

v.  Judd,  4  Sim.  455.  («)  In  Hunter  v.  Judd,  M  $upra. 
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In  Porter  v.  Fox,  (r)  a  testator  bequeathed  the  produce  Case  of  Porter 
of  his  real  and  personal  estate,  in  trust,  to  be  accumulated,  '  °*' 
"  for  the  benefit  of  his  grandchildren,  and  his  nephew,  T. 
O.,  and  to  be  distributed,  in  manner  and  form  following, 
that  is  to  say,  as  they  should  become  of  the  age  of  twenty-jive 
years,  respectively ;"  with  directions  for  the  transfer  of  the 
share  of  each  grandchild  and  nephew,  on  their  respectively 
attaining  twenty-five.  Sir  L.  Shadwell,  V.  C,  was  of 
opinion,  that  the  direction  for  distribution  was  part  of  the 
gift,  and  that,  therefore,  the  vesting  was  postponed,  till  the 
legatees'  attainment  of  the  age  of  twenty -five. 

In  Dodd  v.  Wake,  (w)  there  was  a  bequest  of  a  sum  of  Caw  of  Dodd 
money,  unto  and  amongst  the  children  of  the  testator's 
daughter,  M.  M.,  the  wife  of  G.,  who  should  be  living  at  the 
time  the  eldest  attained  the  age  of  twenty-four  years,  and  the 
issue  of  such  of  the  children  of  his  said  daughter,  as  might 
then  happen  to  be  dead,  leaving  issue,  per  stirpes,  and  not 
per  capita,  and  to  be  paid,  when  and  as  they  should  attain 
twenty-four.  It  was  held,  that,  as  the  testator  intended 
only  those  children  of  his  daughter  to  take,  who  should  be 
living  when  the  eldest  child,  for  the  time  being,  attained 
the  age  of  twenty-four,  the  bequest  was  not  vested,  till  that 
period,  and  was,  therefore,  void  for  remoteness. 

In  Newman  v.  Newman,  (x)  a  testator  devised  real  estate,  Case  of 


to  A.,  for  life,  and  after  his  decease,  to  trustees,  in  trust,  to  n^^J^ 
sell,  and  divide  the  proceeds  of  the  sale,  among  all  the 
testator's  grandchildren,  (the  children  of  four  children 
named  in  the  will,)  who  should  attain  the  age  of  twenty-four 
years,  equally  to  be  divided  among  his  grandchildren 
attaining  such  age.  It  was  adjudged,  that  the  trust  for  the 
grandchildren  was  void,  as  too  remote ;  the  vesting  being 
necessarily  postponed,  till  their  attainment  of  the  age  of 
twenty-four. 
In   Ring  v.   Hardwick,  (y)  a  testator  bequeathed    his  Ca£ of.  *'y 

(0)  6  Sim.  485.  (x)  10  8im.  51. 

(»)  8  Sim.  .616.  (y)  2  Bear.  352. 
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residuary  personal  estate,  to  trustees,  in  trust  for  bis  wife, 
for  life,  and  after  her  death,  to  make  a  division  between  the 
testator's  four  children,  A.,  B.,  C,  and  D. ;  his  sons'  shares 
to  be  paid  immediately,  and  his  daughters'  shares  to  be 
invested  for  them,  for  life,  with  remainder,  between  all  their 
children  in  equal  shares,  and  to  become  vested  in  such 
children,  respectively,  at  the  age  of  twenty-five  years;  and, 
if  any  such  children  should  die  under  that  age,  their  shares 
should  be  divided  amongst  the  survivor**  who  should  live  to 
attain  that  age,  and  if  only  one  child  should  live  to  attain 
that  age,  then,  to  such  only  child,  upon  his  or  her  attaining 
that  age ;  and  if  either  of  the  said  daughters  should  die  with- 
out leaving  any  such  children,  who  should  live  to  attain  the 
said  age  of  twenty-five  years,  then,  in  trust  for  and  to  be 
divided  between  all  the  children  of  his  said  other  sons  and 
other  daughters,  who  should  live  to  attain  the  said  age  of 
twenty-five  years,  in  equal  shares:  the  will  contained 
powers  of  maintenance  and  advancement,  out  of  the  shares 
of  any  of  the  children,  until  their  attainment  of  twenty-five. 
One  of  the  testator's  daughters  having  died  without  chil- 
dren, the  share  bequeathed  to  them  was  claimed  by  the 
children  of  another  daughter,  under  the  gift-over.  Lord 
Langdale,  M.  R.,  observed: — "The  children,  on  whose 
behalf  this  case  has  been  argued,  if  they  take  anything,  must 
take  it,  under  thatrclause,  directing  a  division  between  all 
the  children  who  should  live  to  attain  the  age  of  twenty- 
five  years.  It  is  admittted,  that  a  gift,  expressed  by  those 
words,  is,  by  itself,  too  remote,  and  void ;  but  then,  it  is 
said,  there  are  other  directions  in  the  will,  which  ought  to 
qualify  that  construction.  The  directions  are,  first  of  all, 
upon  the  death  or  second  marriage  of  the  wife,  to  invest, 
&c.,  the  particular  share  previously  given  to  a  daughter;  in 
the  name  of  the  trustees.  Then,  it  is  said,  that,  in  the 
subsequent  clause,  which  refers  to  a  period  when  the  chil- 
dren are  under  twenty-five,  that  which  was  intended  for 
the  children  is  termed,  *  the  share  '  of  the  children,  and  that, 
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therefore,  the  gift  is  verted,  subject,  to  be  divested;  but  I 
consider  this  share  means,  such  share  as  had  been  before 
given,  that  is,  a  share  for  such  as  should  live  to  attain 
twenty-five  years,  and  this  subsequent  clause  cannot,  there-i 
fore,  alter  the  effect  of  the  previous  gift."  "  In  respect  to 
the  clauses  for  maintenance,  and  for  raising  money  for 
advancement,  they  are  accessories  to  that  which  is  void, 
and  cannot,  therefore,  alter  the  construction."  This  case  is 
brought  forward,  for  the  sake  of  the  pertinent  observations 
of  the  learned  judge  upon  the  ulterior  gift.  In  truth,  how- 
ever, there  does  not  seem  to  have  been  any  necessity,  to 
consider,  whether  that  gift,  in  itself,  was  too  remote,  or  not: 
for,  as  it  was  postponed  to  a  bequest,  which  was,  undoubtedly, 
in  that  predicament,  (the  vesting  of  the  shares  of  the 
daughters'  children  being  expressly  postponed  to  their  ages 
of  twenty-five,)  it  was  void,  on  that  account  Nor  was  the 
case  of  the  parties  claiming  under  the  gift-over,  assisted  by 
the  argument,  urged  at  the  bar,  that  the  prior  bequest  was 
a  vested  gift  to  the  children,  subject  to  be  divested,  on  a 
child's  not  attaining  twenty-five ;  for,  even  assuming  such 
to  be  the  proper  construction  of  the  first  gift,  the  Executory 
limitation  was,  clearly,  void,  as  depending  on  too  remote  an 
expectancy. 

Lastly,  in  the  very  recent  case  of  Griffith  v.  Blunt,  (z)  Cue  of 
there  was  a  bequest,  in  trust,  to  accumulate  for  all  the  Blunt. 
children  of  A,  and  B.,  (who  were  living)  equally,  the  shares 
of  sons  to  be  vested  at  twenty-five,  and  of  daughters,  at 
twenty-five,  or  marriage,  and,  if  one  child  only,  to  be  paid  at 
twenty-five,  or  marriage ;  with  cross-limitations,  in  case  of 
the  death  of  any  son,  under  twenty-five,  or  of  any  daughter, 
under  that  age,  unmarried :  and  it  was  held,  that  the  be- 
quest was  too  remote ;  the  vesting,  and  not  the  time  of 
payment  and  distribution  only,  being  postponed. 

(x)  4  Bear.  248. 
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Caie  of  Dcdam 
▼.  Hay. 


Cue  of 
Montgomery  ▼. 
Woodley. 


Ctseof 
Bimghtf  v. 
BroadJuad. 


The  authorities,  applicable  to  cases  of  immediate  or 
vesting  and  postponed  possession,  are  now  to  be  noticed. 

In  Dodson  v.  ifay,  (a)  a  testator  gave  unto  the  children 
of  his  sister,  die  whole  of  his  real  and  personal  estate,  (sub- 
ject to  legacies,)  and  proceeded  as  followB : — "  it  is  my  par- 
ticular .will  and  desire,  that  the  children,  all  of  them,  be 
educated  with  the  yearly  interest  of  whatever  portion  of  my 
estate  may  fell  to  each  respective  child's  lot  or  share,  and 
such  portion  not  to  be  otherwise  claimed  or  inherited,  directly 
or  indirectly,  until  the  said  children  arrive  at  the  age  of 
twenty-two  years,  whether  married  or  single :"  a  daughter 
having  died  under  twenty-two,  her  share  was  claimed  by 
her  representative.  It  was  held,  by  Sir  R.  P.  Arden,  M.  B., 
that  the  subsequent  words  were  too  vague,  to  control  the 
previous  clear  bequest,  from  operating  to  give  immediate 
vested  interests  to  the  children,  and  that,  therefore,  the 
representative  of  the  deceased  child  was  entitled  to  her 
share. 

In  the  case  of  Montgomery  v.  Woodley,  (b)  there  was  a 
devise  of  real  estate,  with  the  residue  of  the  personal  estate, 
upon  long  limitations  in  strict  settlement,  including  estates 
to  persons  unborn,  and  a  subsequent  direction,  that  none  of 
the  devisees  should  take,  or  come  into  possession,  before 
the  age  of  twenty-fioe.  It  was  held,  that  this  direction  was 
confined  to  the  actual  possession,  and  did  not  operate,  by 
way  of  pro  tanto  revocation  of  the  prior  gifts,  which  (as  was 
observed  by  Lord  A  hartley,  C.,)  would  have  had  the  effect 
of  rendering  all  the  limitations,  to  the  unborn  persons,  void. 
In  Bingley  v.  Broadhead,  (e)  there  was  a  devise  to  A., 
an  infant,  for  life,  and  his  first  and  other  sons,  in  strict 
settlement,  with  remainders,  for  similar  estates,  and 
a  direction,  that,  "  during  the  minority  of  the  heirs  of  the 
A.  family,"  an  accumulation  of  the  rents  should  be  made ; 

(a)  3  Bro.  C.  C.  404.  (c)  8  Ves.  415. 

(6)  5  Yes.  522. 
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the  accumulations  to  be  laid  out  in  a  purchase,  "  until  the 
minor  arrives  at  the  full  age  of  twenty-five  years,  and,  then, 
the  heir  to  take  full  possession  of  this  estate."  A  question 
arose,  as  to  the  disposition  of  the  accumulated  rents,  between 
the  tenant  for  life  and  the  persons  entitled  in  remainder ; 
but  the  point,  to  be  here  noticed,  is,  that  there  was  a  claim, 
by  the  heir-at-law  of  the  devisor,  on  account,  (as  must  be 
supposed,)  of  the  direction,  as  to  the  postponement  of  pos- 
session, having  the  effect  of  invalidating  the  remainders, 
subsequent  to  the  first  life-estate:  which  claim,  however, 
Sir  W.  Grant,  M.  R.,  deemed  groundless. 

In  Kevern  v.  William*,  (d)  there  was  a  devise  of  residuary  Case  of 
estate,  to  trustees,  in  trust  for  the  testator's  wife,  for  life,  ^^^" 
and  after  her  decease,  to  preserve  the  then  remaining  part 
of  the  testator's  estate,  for  the  grandchildren  of  his  brother, 
C,  to  be  by  them  received,  in  equal  proportions,  when  they 
should  severally  attain  the  aye  of  twenty-five  years,  and  when 
the  youngest  should  have  attained  the  age  of  twenty-five 
years,  and  he  or  she  should  have  received  their  final  divi- 
dend or  share  of  the  testator's  estate,  the  trust  should  cease. 
It  was  held,  that  the  bequest  was  not  void  for  remoteness ; 
a  distinction  being  made,  by  the  testator,  between  the  time 
of  vesting  of  the  gift,  and  the  time  of  enjoyment 

In  Bland  v.  Williams,  (e)  there  was  a  devise  of  residue,  case  of  Bland 
to  trustees,  upon  trust,  to  receive  the  rents  and  profits,  and  v*  WHKww. 
apply  them,  or  a  sufficient  part  thereof,  to  the  maintenance 
and  education  of  the  child  or  children  of  the  testator's 
daughters,  until  they  should  respectively  attain  the  age 
of  twenty-four,  and  when  and  as  they  should  respectively 
attain  that  age,  then,  to  pay,  assign,  &c,  all  the  residue, 
with  such  proceeds  as  should  not  have  been  applied  for  and 
towards  their  maintenance  and  education,  equally,  unto  and 
amongst  all  the  said  children,  when  and  as  they  should  sever' 
ally  and  respectively  attain  the  said  age  ;  and  in  case  any 
or  either  of  the  said  children  should  die  before  they  attained 

(rf)  5  Sim.  171.  (e)  3  Myl.  &  K.  411. 
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thai  age,  and  without  lawful  issue  of  his  or  her  body,  the 
trustees  were  to  pay,  assign,  &c,  all  the  residue,  to  such  of 
the  tame  children  as  should  attain  twenty-four*  share  and 
share  alike,  if  more  than  one,  and,  if  but  one,  then,  the 
whole  to  that  one ;  with  a  gift-over,  if  all  the  children  should 
die  under  the  age  of  twenty-four,  and  without  leaving  lawful 
issue.  Sir  John  Leach,  M.  EL,  said,  that  the  gift-over  was, 
not  simply  upon  the  death  under  twenty-four,  but,  upon  the 
death  under  twenty -four,  without  leaving  issue ;  and,  there- 
fore, that  the  devise  was,  in  effect,  of  a  vested  interest,  with 
an  Executory  devise-over,  in  case  of  death  under  twenty- 
four  without  leaving  issue*  It  may  be  observed,  however, 
that  the  distinction,  seemingly  taken  by  the  learned  judge, 
between  a  gift-over,  in  case  of  the  death  of  the  devisee 
under  a  specified  age,  and  a  similar  limitation,  in  the  event 
of  his  death  under  that  age,  without  leaving  issue,  appears  to 
be  ill-founded ;  and  that  the  gift-over,  in  either  case,  is  of 
equal  force,  in  favor  of  the  construction  of  an  immediate 
vesting.  (  /  ) 

Case  of  Bieau  In  Blease  v.  Burgh,  (g)  there  was  a  gift  of  residuary 
mrg  '  estate,  to  trustees,  in  trust,  to  accumulate,  and  to  stand 
possessed  of  the  property,  and  its  accumulations,  in  trust 
for  all  the  children  of  J.  B.,  other  than  A.,  and  to  be  paid 
on  their  attaining  twenty-three ,-  with  a  gift-over,  in  the  event 
of  the  death  of  all  the  stud  children  under  twenty-three.  It 
was  held,  by  Lord  Langdate,  M.  R.,  that  the  legacy  passed 
immediate  vested  interests  to  the  children  of  J.  B.,  with  a 
postponed  time  of  payment 

Case  of  Doe  d.  In  Doe  dem.  Dolley  v.  Ward,  (h)  a  testator  devised  free- 
hold and  other  property,  to  trustees,  in  trust  for  his  daugh- 
ter, S.,  for  life,  and  from  and  after  her  decease,  to  such  of  her 
children  as  she  then  had,  or  might  have,  if  a  son  or  sons,  at 
his  or  their  age  or  ages  *of  twenty-three  years,  and,  if  a 
daughter  or  daughters,  at  her  or  their  age  or  ages  of  twenty- 

(/)  See  1  Jarm.  WilU,  774,  775,  (g)  2  Beav.  221. 

776.  (A)  9  Ad.  &  Ell.  582. 


Dolley  i.  Ward. 
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one  years,  their  respective  heirs,  executors,  administrators, 
and  assigns,  according  to  the  nature  thereof,  as  tenants  in 
common ;  and  in  case  of  the  death  of  any  child  of  S.,  if  a  son, 
under  twenty-three,  and,  if  a  daughter,  under  twenty-one,  his 
or  her  share  to  go  to  the  survivors  and  survivor  of  the  said 
children,  being  a  son  or  sons,  at  his  or  their  age  or  ages  of 
twenty-three  gears,  and,  being  a  daughter  or  daughters,  at 
her  or  their  age  or  ages  of  twenty-one  years ;  and  in  case 
S.  should  have  only  one  child,  if  a  son,  that  should  attain 
twenty-three,  and,  if  a  daughter,  that  should  attain  twenty- 
one,  the  testator  gave  the  aforesaid  property,  unto  such 
only  child,  so  attaining  such  age,  his  or  her  heirs,  executors, 
and  administrators;  and  the  testator  directed,  that  the 
rents  issues  interest  and  annual  produce  should,  until  his 
said  grandchildren  attained  such  ages  as  aforesaid,  be  ap- 
plied for  their  maintenance  and  education.  The  will  con- 
tained a  devise-over,  to  a  son  and  other  daughters  of  the 
testator,  and  their  children,  if  all  the  children  of  S.  died 
under  the  prescribed  ages,  There  was,  also,  an  ultimate 
devise-over,  in  case  of  the  death  of  all  the  testator's  grand- 
children, then  born  or  thereafter  to  be  born,  if  a  son  or 
sons,  under  the  age  of  twenty-three,  or,  if  a  daughter  or 
daughters,  under  the  age  of  twenty-one,  without  leaving 
any  child  or  children,  them  or  any  of  them  surviving,  in 
favor  of  the  testator's  nephews  and  nieces.  The  testator's 
daughter,  S.,  having  died,  the  freehold  property  was  claimed 
by  the  heir-at-law,  on  the  ground,  that  the  devise  to  the 
children  of  S.,  and  all  the  subsequent  limitations,  were  too 
remote,  and  void.  After  an  elaborate  argument,  and  a 
thorough  investigation  of  the  authorities,  the  Court  of 
B.  R.  decided,  that  the  children  took  a  vested  interest, 
on  the  death  of  S.,  and,  consequently,  that  the  devise  to 
them  was  not  void  for  remoteness. 

Besides  these  authorities,  there  are  the  cases  of  Ross  v. 
Ross,  (i)  Breedon  v.  Tugman,  (k)  Phipps  v.  Williams,  (/) 

(0  I  J*c  &  W.  164.  (/)  5  Sim.  44. 

(A)  3  My.  &  K.  289. 
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Snow  v,  Poulden,  (tn)  Jotelyn  v.  Joselyn,  (»)  Doe  dem. 
Cadogan  ▼.  Ewart,  (o)  and  Saunders  v.  Vautier,  (p)  in  which 
the  question  of  the  remoteness  of  the  limitation  did  not 


(«)  1  Keen,  186. 

(»)  9  Sim.  S3. 

(o)  7  Ad.  &  E1L  636. 

(p)  1  Cr.  &  Ph.  240;  4  Benv. 
115.  In  reference  to  this  case*  and 
that  (AJoselyn  v.  Joselyn,  ubi  supra,  a 
recent  writer  on  the  Thellusson  Act, 
(39 &  40  Geo.  3,  c  98,)  after  noticing 
tbote  cases,  in  which  directions  for 
accumulation  have  been  held  wholly 
void,  as  exceeding  the  allowed  limits  of 
perpetuity,  and  not  void  for  the  excess 
only,  as  would  have  been  the  con- 
struction, had  they  only  transgressed 
-the  boundaries  of  accumulation,  has 
observed,  as  follows  :— *'  There  is 
another  class  of  accumulations,  which, 
at  first  sight,  appear  to  be  within, 
but,  upon  consideration,  will  be  found 
to  be  beyond,  the  operation  of  the  Act ; 
and,  upon  the  same  principle,  as  was 
involved  in  the  preceding  cases.  The 
eases  alluded  to  are,  where  gifts  or 
legacies  are  directed  not  to  be  fully 
enjoyed,  until  some  years  after  the 
donee  or  legatee  shall  have  attained 
majority ;  and  accumulation  expressly 
or  impliedly  is  directed,  until  the  gift 
or  legacy  becomes  enjoyable.  In 
these  cases,  if  the  gift  or  legacy  can, 
on  a  fair  construction,  be  held  to  vest, 
and  be  payable,  when  the  donee  or 
legatee  attains  majority,  according  to 
the  rules  of  laws  affecting  the  case, 
dehorn  the  act,  the  fund,  with  its  ac- 
cumulations, will  be  ordered  to  be 
transferred  at  that  age;  the  subse- 
quent accumulations  failing,  not  by 
force  of  the  Thellusson  Act,  but, 
because  they  were  void,  dehors  that 
Act.  Thus,  in  the  cases  of  Joselyn 
v.  Joselyn,  and  Saunders  v.  Vautier, 
all  consideration  of  the  Thellusson 
Act  was  excluded ;  the  Court  pro- 
ceeding to  the  construction  of  the 


testator's  will,  precisely  as  if  that  Act 
had  not  passsed ;  and,  having,  in  each 
case,  held,  that  the  infant  took  an  im- 
mediate vested  interest  in  the  legacy, 
ordered  the  rand,  with  its  accumula- 
tions, to  be  transferred  to  the  infant, 
on  his  attainment  of  twenty-one  years 
of  age;  although  the  testator  had 
directed  the  accumulation  to  continue, 
in  the  former  case,  until  the  donee 
had  attained  twenty  four,  and,  in  the 
Utter,  until  he  had  attained  twenty- 
five  years  of  age  ;  and  although,  in 
both  cases,  the  accumulation,  as 
directed  by  the  testator,  would  not 
have  exceeded  the  statutory  limits " 
Hargr.  Accum.  109,  110.  Now,  if, 
by  the  accumulations  failing,  "be- 
cause they  were  void,  dehors  the 
Thellusson  Act,"  be  meant,  their 
remoteness  under  the  law  of  Perpe- 
tuity, the  whole  of  this  proposition 
must  be  excepted  to.  For,  in  Josefyn 
v.  Joselyn,  and  Saunders  v.  Vautier, 
the  legatee  was  a  person  t*  esse,  and 
the  postponement  of  the  vesting  be- 
yond majority  would  not,  therefore, 
have  rendered  the  gift,  void  for  re- 
moteness (vide  supra,  p.  458).  Nor 
was  the  legacy,  in  either  of  the  cases 
in  question,  "  held  to  vest  and  be  pay- 
able, when  the  donee  or  legatee  at- 
tained majority  ;*'  and,  on  that  ground, 
transferred,  with  its  accmulations,  to 
the  legatee,  at  that  age ;  for,  it  was 
expressly  decided,  that  the  legatees 
took  immediate  vested  interests, 
without  reference  to  majority,  or  any 
other  age.  As  far  as  the  doctrine  of 
Perpetuity  was  concerned,  the  lega- 
cies might  have  been  held  to  vest  at 
the  ages  specified  in  the  bequests,  or 
at  any  other  ages,  had  the  rules  of 
law  required  such  a  construction  ;  and 
it  is  quite  clear,  that,  in  such  a  case. 
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arise,  as  the  devisee  or  legatee,  in  each  case,  was  a  person 
in  esse,  and  named ;  and  the  postponement  of  beneficial 
enjoyment  by  him,  therefore,  to  some  age  greater  than 
majority,  (which  was  the  fact,  in  each  of  the  cases  men- 
tioned,) could  not  affect  the  validity  of  the  limitations ;  but 
those  cases  are,  nevertheless,  valuable,  as  proving  the  dis- 
position of  the  Courts,  both  of  law  and  equity,  towards 
the  vesting  of  estates,  where  a  contrary  construction  is  not 
forced  upon  them,  by  the  unambiguously  expressed  intent 
of  the  author  of  the  gifts. 

It  has  been  above  remarked,  (q)  that,  in  cases  where  the  The  extent,  to 
possessory  enjoyment  of  limitations  is  deferred  to  too  re-  possession  is 
mote  a  period,  the  possession  will  be  accelerated,  to  the  thTcases^mder 
extent  of  the  excess  of  postponement.    But,  this  must  be  consideration. 
understood,  with  the  qualification,  that  there  is  some  valid 
divesting  gift,  to  take  effect  before  the  expiration  of  the 
period,  to  which  the  suspension  of  actual  enjoyment  is  so 
cut  down ;  for,  if  there  be  no  such  divesting  limitation,  the 
donee  will,  in  all  cases,  be  entitled  to  the  possession  of  the 
property,  or  to  the  receipt  of  the  fund,  on  his  attainment  of 


the  accumulations  might  bave  gone 
on,  for  twenty-one  yean  from  the 
testator's  death,  as  not  being  "  void 
dehors  the  Thellusson  Act."  The 
true  ground  of  the  decisions,  in  the 
two  cases  alluded  to,  seems  to  be, 
that,  the  legacies  being  rested  at 
once,  and  there  being  merely  a  post- 
poned enjoyment,  without  any  gift- 
over,  in  the  event  of  the  legatees  not 
attaining  such  full  enjoyment,  the 
consequences  of  the  right  of  property 
inevitably  attached ;  one  of  which  was, 
the  power  to  assume  an  absolute  con- 
trol over,  and,  therefore,  to  demand  a 
transfer  of,  the  fund,  immediately  on 
attaining  majority ;  it  being  open  to 
the  legatee,  either,  to  allow  the  ac- 
mulations  to  proceed,  until  his  attain- 
ment of  the  age  specified  in  the  will, 
or,  (as  the  attainment  of  a  particular 

M 


age  was  not  of  the  essence  of  the  gift,) 
to  anticipate  the  accumulations,  by 
taking  the  fund  into  his  own  hands, 
immediately  the  law  gave  him  the 
power  of  affecting  or  disposing  of  his 
property.  That  this  is  the  proper 
interpretation  of  the  decisions  in 
question,  is  conclusively  established, 
by  the  observation  of  Lord  Lang- 
dak,  (4  Bear.  116,)  on  one  of  the 
cases  again  coming  before  the  Court, 
to  the  effect,  that, "  where  a  legacy  is 
directed  to  accumulate  for  a  certain 
period,  or  where  the  payment  is  post- 
poned, the  legatee,  if  he  has  an  abso- 
lute indefeasible  interest  in  the  legacy, 
is  not  bound  to  wait  until  the  expira- 
tion of  that  period,  but  may  require 
payment,  the  moment  he  is  competent 
to  give  a  valid  discharge. n 
(q)  Vid*  ttpra,  p.  512. 
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majority ;  because,  as,  ex  hypothesi,  be  is  the  only  person 
interested  under  the  limitations,  and  entitled  to  the  income, 
and,  as  he  is  competent  to  claim  possession,  and  give  all 
necessary  discharges,  no  object  is  to  be  served,  by  delaying 
his  personal  enjoyment,  and  by  accumulating  income,  which 
the  donee  must,  in  any  case,  enjoy,  either  personally,  or,  by 
his  representatives,  whether  in  the  character  of  an  aggre- 
gate, or  of  a  yearly-accruing,  fund,  (r) 

(r)   Vide  supra,  p.  529,  n. 
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CHAPTER  XXIIL 

OF  THE  RULE  AGAINST  PERPETUITIES,  AS  IT  AFFECTS 
VESTED  LIMITATIONS,  MADE  SUBJECT  TO  SUBSEQUENT 
DIVESTING  GIFTS. 

Whenever  a  gift  is  creative  of  a  present  vested  interest,  Remarks  as 
with  a  deferred  period  of  enjoyment,  it  is  usually  followed  divesting  prior 
by  an  Executory  limitation,  to  take  effect  in  case  of  the  death  J^E^. 
of  the  donee  under  the  age,  or  prior  to  the  happening  of  the  nelion  with  the 
contingency,  at  or  on  which  his  interest  is  to  be  completed  rale. 
in  possession.     Indeed,  as  we  have  seen,  the  circumstance 
of  there  being  such  a  gift-over,  is  one  of  the  most  forcible 
arguments,  in  favor  of  the  immediate  vesting  of  the  limi- 
tation, in  cases  of  doubtful  construction.     Having  ascer- 
tained, in    any  given    case,  that  there  is  a  futurity  of 
possession  only,  as  distinct  from  a  postponed  vesting,  the 
question  arises,  whether,  where  the  original  gift  is  subject 
to  a  divesting  clause,  to  take  effect  upon  the  death  of  the 
donee  before  the  arrival  of  the  period  of  possessory  enjoy- 
ment, that  period  is  within  the  prescribed  boundaries  of 
remoteness.     And  so,  also,  if  the  first  limitation  be,  to  a 
class  of  persons,  who  are  not  to  become  entitled  in  actual 
possession,  until  a  period,  posterior  to  the  time  of  vesting, 
and  the  gift  is  followed  by  a  clause  of  accruer  or  survivor- 
ship, between  and  among  the  members  of  the  class,  in 
case  of  the  death  of  any  of  them,  prior  to  the  time  of 
possessory  enjoyment,  the  question  of  the  remoteness  of 
the  event,  contemplated  by  the  divesting  gift,  inevitably 
arises.     Upon  the  assumption  of  the  vesting  and  possession 
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of  the  original  gift  being  coincident,  this  question  can  never 

directly  arise :  because,  if  that  gift  be  valid,  the  Executory 

limitation,  which  is  to  take  effect  in  the  alternative  of  the 

same  contingency,  most  be  good,  also;  and  it  is  equally 

certain,  that,  if  the  first  limitation  be  void,  as  too  remote, 

the  ulterior  gift  must,  likewise,  necessarily,  faiL 

Biik  h,  tfa*         The  general  rule  is,  that,  if  the  clause  of  accruer,  or 

{y^i^^n—     other  the  gift,  engrafted  on,  or  limited  in  derogation  ot,  the 

J^S^it«L  original  limitation,  is  to  take  effect  on  too  remote  a  contin- 

ng  gift  brad,  gency,  such  limitation  is  not  invalidated,  but  is  rendered 

absolute,  by  relieving  it  from  the  clauses,  qualifying  or 

divesting  the  interests  of  its  objects.  (*)    The  interest,  first 

given,  being  (upon  the  hypothesis  assumed,)  vested,  it  can 

only  be  made  liable  to  be  defeated,  by  a  gift  of  perfect 

validity,  and  unambiguous  import    And  if  such  qualities 

cannot  be  predicated  of  any  particular  Executory  limitation, 

it  is  manifest,  that,  so  for  as  concerns  its  effect  upon  the 

original  gift,  the  latter  must  be  construed,  as  though  it  had 

been  limited  absolute  and  entirely  unrestricted :  for,  to  hold, 

that  a  limitation,  though  void  in  itself,  should  yet  have  the 

force  of  qualifying  or  divesting  a  previous  perfectly  valid 

gift,  no  otherwise  connected  with  it,  would  be,  to  retain  the 

practical  influence  of  a  disposition,  while  its  scope  and 

object  are  condemned  and  frustrated. 


And  tim*  It  is  a  consequence  of  this  rule,  that,  where  the  donee, 

taking  under     entitled  under  the  original  gift,  dies  after  acquiring  a  vested 
beforapcriod     interest,  although  before  the  age  or  other  the  contingency 
Sr4?rStairt»mt     contelnpl&te<^  by  ^e  remote  divesting  clause,  as  the  event 
bjr  dfotfmg      on  which  that  interest  was  to  become  absolute  and  inde- 
feasible,  his  representative  will  be  entitled,  in  the  same 
manner,  as  if  the  enjoyment  had  been  in  no  wise  postponed, 
and  no  divesting  gift  had  been  superadded.     And,  accord- 
ingly, in  several  of  the  authorities  before  cited,  in  which 
the  construction  of  an  immediate  vesting  obtained,  it  will 
be  found,  that  the  dispute,  as  to  the  character  of  the  limi- 

(«)  I  Jarm.  Wills,  253. 
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tations,  was  carried  on  between  the  representative  of  the 
person  entitled  under  the  original  gift,  and  the  object  of 
the  Executory  limitation.  (<). 

On  the  other  hand,  it  scarcely  needs  observation,  that,  if  If  divesting 
the  divesting  clause  be  not  too  remote,  the  happening  of  Smote  it  will 
the  specified  contingency  will  terminate  the  interest  ori-  **•  •*«*• 
ginally  given,  whether  in  the  hands  of  the  donee,  or  his 
representative,  (supposing  it  to  have  no  reference  to  his 
death  under  a  particular  age,  in  which  case,  there  can,  of 
course,  be  no  representation,)  and  will  give  effect  to  the 
Executory  limitation. 

The  foregoing  observations  will  demonstrate  the  fallacy  Remark  a»  to  a 
of  the  argument,  not  uncommonly  urged,  (»)  that,  the  feiitoy  upon 
construction,  necessarily  alternative  to  that  of  a  postponed  *****  8a>4ecL 
vesting  and  enjoyment,  being,  that  the  interest  is  imme- 
diately vested,  subject  to  be  divested,  the  divesting  clause, 
in  such  latter  case,  is,  consequently,  not  void  for  remote- 
ness ;  in  other  words,  that  the  construction  which  validates 
the  original  gift,  is  equally  preservative  of  the  Executory 
limitation. 

It  remains,  to  be  observed,  that,  though  the  period  of  Remote  <ti- 
deferred  enjoyment,  and  the  contingency,  provided  for  by  JSon^Jwat 
the  divesting  clause,  ordinarily,  correspond ;  the  gift  falling  *]>■*  "***»*» 
into  possession,  and  becoming  absolute  and  indefeasible, 
simultaneously ;  the  effect  of  the  event  contemplated  being 
too  remote,  materially  differs,  in  respect  to  each.     We  have 
seen,  that,  as  regards  the  postponed  possession,  the  excess 
of  remoteness  is  vacated,  and  the  enjoyment,  accelerated. 
But,  with  reference  to  the  divesting  clause,  the  contingency 
contemplated,  must  be,  either,  wholly  good,  as  within  the 
limits,  or,  it  must  be  entirely  void,  as  too  remote :  it  cannot 
be  left  to  eventual  determination,  whether  the  Executory 
limitation  shall  be  capable  of  taking  effect,  or  not,  within 
the  Rule  against  Perpetuities. 

(I)  And  see  Lam  v.    Goudg*,  9  («)  See   tho   argument,   for   the 

Vet.  225;   Jones  ▼.    MackUwain,  1       legatees-over,  in  Ring  v.  HardwicA, 
Rust.  220.  2  Bear.  357. 
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CHAPTER  XXIV. 

OF  TUB  RULE  AGAINST  PERPETUITIES,  AB  IT  AFFECTS  LIMI- 
TATIONS, ABSOLUTE  IN  THE  FIBST  INSTANCE,  WITH  SUB- 
SEQUENT QUALIFYING  AND  RESTRICTING  GIFTS  ENGRAFTED 
UPON   THEM. 

It  has  been  already  hinted,  that,  in  deciding  on  the 
character  of  a  limitation,  in  reference  to  the  period  of  its 
Testing,  the  Courts  do  not  pay  any  regard  to  the  conse- 
quences which  may  attach  on  any  particular  construction* 
by  the  application  of  the  Rule  against  Perpetuities,  if,  upon 
principle  and  authority,  such  construction  would  hold,  in  a 
similar  case,  where  the  remoteness  of  the  limitation  did  not 
come  in  question.  But  this  disregard  of  consequences  will 
not  be  allowed  to  extend  to  cases  of  gifts,  the  remote 
portion  of  which  is  superinduced  upon,  or  has  no  necessary 
connexion  with,  a  prior  complete  and  valid  disposition. 
Illustration  of        ^u  jf  property  be  limited,  by  will,  to  an  unborn  person, 

class  of  gifts  **-*-*  *f  mt 

here  noticed,  absolutely,  and,  in  a  subsequent  part  of  the  same  will,  or, 
in  a  codicil,  there  be  a  clause,  curtailing  the  previous  abso- 
lute gift,  to  a  life-interest,  by  a  provision,  that  the  property 
shall  be  settled  upon  the  devisee  or  legatee,  for  his  life, 
only,  and  after  his  decease,  upon  his  children.  Here,  it 
will  be  perceived,  the  restrictive  gift  is  engrafted  upon  a 
limitation,  perfectly  complete  in  itself,  and  does  not,  there- 
fore, so  necessarily  form  part  of  it,  as  to  involve  it  in  any 

In  these  cases,  invalidity,  which  may  affect  the  former.     And,  accordingly, 
remote  modi-  _ 

in  such  cases,  it  has  been  held,  that  the  first  absolute  gift 
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takes  effect,  and  that  the  modifying  clauses  must  be  re-  tying  gifts 
jected.  This  rule,  as  it  has  been  said,  (t?)  proceeds  from  rej 
an  anxiety,  to  prevent  a  testator's  dispositive  scheme  from 
proving  abortive,  on  account  of  the  remoteness  of  a  specific 
portion  of  such  scheme.  And  the  particular  ground,  on 
which  the  construction  in  question  is  rested,  is,  that  the 
author  of  the  limitations  intends  the  prior  absolute  gift  to 
prevail,  except  so  far  only  as  it  is  effectually  superseded  by 
the  subsequent  qualifying  one.  (w) 

Thus,  in  Carver  v.  Bowles,  (x)  a  testatrix,  under  a  power  Cue  of  Carver 
of  appointment,  in  favor  of  her  children,  contained  in  her 
marriage-settlement,  appointed  the  property,  to  her  five 
children,  two  sons  and  three  daughters,  in  equal  shares, 
absolutely  ;  and  the  testatrix  then  declared,  and  appointed, 
"  so  far  as  she  lawfully  or  equitably  could  or  might,"  that 
the  one-fifth  so  appointed  to  each  of  her  daughters  should 
be  held  upon  trust  for  the  daughter,  for  her  separate  use, 
for  life,  and  after  her  decease,  for  the  children  of  such 
daughter,  and  in  default  of  children,  in  trust  for  such 
persons  as  the  daughter  should  appoint,  and  in  default  of  ap- 
pointment, for  her  next  of  kin.  It  was  held,  by  Sir  J.  Leach, 
M.  R.,  that  the  words  of  the  appointment  were  sufficient, 
to  vest  the  shares  absolutely  in  the  daughters,  in  the  first 
instance,  and  that  the  attempted  restriction  of  their 
interests,  by  means  of  limitations  to  their  issue,  being 
inoperative,  as  too  remote,  did  not  abridge  the  absolute 
appointment:  his  honor  was  of  opinion,  however,  that  the 
restrictions,  as  to  the  enjoyment  by  the  daughters,  were 
good,  and  took  effect  This  latter  circumstance  proves,  Obfemtioiis 
how  strongly  the  Court  will  endeavour  to  support  the  ^^  "*'*' 
testator's  main  disposition;  as  the  trust  for  separate  use 
and  proviso  against  anticipation,  which  the  Court  held 
valid,  were  part  of  the  very  restrictive  gift,  the  main  object 

(v)  1  Jann.  Willi,  257.  Arnold  v.  Concrete,   1    Ruas.  &  My. 

(it)  Ibid.  209. 

(j  )  2  Russ.  &  My.  306.     And  nee 
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of  which  was  condemned  and  frustrated,  as  inoperative  to 
control  the  previous  absolute  appointment 
?»£?**  Again,  in  the  case  of  Kampf  v.  J<m*>  (y)  a  testatrix, 
having  powers  of  appointment,  under  two  settlements,  in 
favor  of  her  children,  appointed  part  of  the  trust  funds,  to 
her  five  children,  four  sons  and  one  daughter ;  and  the  tes- 
tatrix directed,  that  the  share  of  the  daughter  should  be  a 
vested  interest  in  her,  on  attaining  twenty-one,  or  marriage 
with  consent ;  but  she,  also,  directed,  that  such  daughter's 
share  should,  on  her  attaining  a  vested  interest,  be  invested 
in  the  joint  names  of  the  trustees  and  the  daughter,  and 
that  the  same  should  be  held,  in  trust  for  the  daughter,  for 
her  separate  use,  for  her  life,  and  after  her  decease,  in  trust 
for  her  children,  equally,  and  in  de&ult  of  children,  in  trust 
for  her  next  of  kin.  A  question  arose,  whether  the  interests, 
appointed  to  the  unborn  children  of  the  daughter,  which 
were  too  remote,  belonged  to  her,  or  were  divisible  between 
all  the  children  of  the  testatrix,  in  consequence  of  the  de- 
fault of  appointment ;  it  being  contended,  on  behalf  of  the 
daughter,  on  the  authority  of  Carver  v.  Bowles,  that,  the 
fund  being  appointed  to  her,  in  the  firet  instance,  the  abso- 
lute gift  to  her,  of  one-fifth,  had  not  been  cut  down  by  the 
subsequent  ineffectual  gift-over  to  her  children}  and  that, 
consequently,  she  was  absolutely  entitled  to  that  portion  of 
the  fund.  Lord  Langdale,  M.  R.,  said :— "  I  think,  that, 
upon  the  authority  of  the  caae  of  Carver  v.  Bowles,  this  is  aa 
absolute  appointment,  for  the  benefit  of  this  lady,  subject  only 
to  such  restrictions,  within  the  limits  of  the  power,  as  are 
afterwards  properly  imposed  on  her.  The  difference,  be- 
tween this  case,  and  the  caae  of  Carver  v.  Bowles,  which 
strikes  one  at  first,  is,  that,  in  the  case  of  Carver  v.  Bowles, 
the  gift-over  was  contingent,  on  whether  the  testator  could  do 
what  he  was  about  to  do :  he  says, '  so  far  as  I  lawfully  or 
equitably  can  or  may.'    Now,  I  think,  although  those  words 

(y)  2  Keen,  756.    And  see  Church  v.  Kemble,  5  Sim.  525. 
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are  not  contained  in  the  clause  in  this  will,  yet,  the  effect 
must,  necessarily,  be  the  same.  She  has  used  very  nearly 
the  same  words,  which  were  considered  to  give  an  absolute 
vested  interest  to  the  daughter.  She  has  made  limitations, 
which,  to  a  certain  extent,  were  quite  within  her  power ;  but 
she  has  attempted  to  make  others,  which  were  beyond  the 
limits  of  her  power ;  and  I  think,  that  the  absolute  gift 
ought  to  have  effect,  subject  to  the  limitations  which  were 
within  the  power,  and  free  from  the  others." 

And  so,  also,  in  the  case  of  Ring  v.  Hardwick,  (z)  there  One  of  Ring 
was  a  bequest  of  residuary  personal  estate,  in  trust  for  the  T* 
testator's  wife,  for  life,  or  until  widowhood,  and  after  her 
death  or  second  marriage,  to  make  a  division  between  his 
four  children ;  the  shares  of  his  two  sons  to  be  paid  and 
transferred  to  them,  immediately  upon  the  decease  or  second 
marriage  of  his  wife ;  but,  as  to  the  shares  of  the  testator's 
personal  estate,  which  would  become  the  property  of  his 
daughters,  his  will  was,  that  the  whole  of  such  shares  should 
be  invested,  and  the  dividends  of  the  respective  investments 
paid  to  each  of  his  daughters,  for  her  separate  use,  for  her 
life,  and  after  her  decease,  then,  that  the  capital  should 
be  divided  amongst  and  between  the  children  of  such 
daughter,  in  equal  shares,  at  the  age  of  twenty-five ;  with 
substitutionary  gifts,  in  case  of  the  death  of  any  of  the 
children  of  the  daughters  under  the  required  age ;  and  of  an 
entire  failure  of  children  of  the  daughters  attaining  such  age. 
A  daughter  having  died  without  children,  her  share  was 
claimed  by  her  administrator ;  and  it  was  contended,  in  sup* 
port  of  that  claim,  that  the  direction  to  distribute  among  the 
testator's  children  was  an  absolute  gift,  and  that,  the  attempt 
to  restrict  that  interest,  by  limitations  to  the  children  of  the 
daughters,  failing  for  remoteness,  the  absolute  gift  remained 
unaffected.  Lord  Longdate,  M.  R.,  said,  that  he  thought, 
there  was  sufficient  to  be  collected,  from  the  prior  words  in 

(z)  2  Bear.  352. 


Case  of 
Saumarez  v. 
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the  will,  to  give  an  absolute  interest  to  the  daughters ;  and 
that  those  prior  words  were  so  connected  with  what  followed, 
as  to  show,  that  the  testator  intended  a  restriction  of  that 
absolute  interest :  and  that,  the  restriction  not  having  be- 
come effectual,  the  whole  interest  remained  according  to 
the  original  gift. 

Ca«e  of  Weiu  ^nd,  upon  the  same  principle,  appears  to  have  been  the 
decision  in  the  case  of  Welti  v.  Mating,  (a)  where  there 
was  a  bequest  of  a  residue,  to  be  equally  divided  bet  wen  A., 
B.,  C,  and  D.,  with  benefit  of  survivorship  between  them, 
in  case  of  the  death  of  any  or  either  of  them  without  issue  ; 

%  and  it  was  held,  that  the  gift  was  absolute,  and  the  clause 

of  survivorship,  void. 

Again,  an  exemplification  of  this  doctrine  is  to  be  found 

Sawmirez.  in  the  recent  case  of  Saumarez  v.  Saumarez,  (b)  where  a 
testator,  having  devised  freehold  property,  to  his  son,  R., 
(without  words  of  limitation,)  directed,  that  his  residuary 
estate  should  be  divided  between  his  son  and  two  daughters, 
subject  to  the  following  restrictions ;  and  the  testator  then 
proceeded  thus  : — "  It  is  my  express  direction,  that  what- 
ever portion  may  devolve  to  my  said  son  shall  be  placed  in 
the  names  of  three  trustees,  the  interest  of  which  shall  be 
paid  to  him,  during  his  life.  And  I  direct,  that,  after  his 
death,  the  share  belonging  to  him  may  be  divided  between 
his  children,  and  placed  in  the  names  of  trustees,  with  a 
power,  to  employ  the  interest  for  their  maintenance  and 
education;  and  I  give  the  said  trustees,  a  discretionary 
power,  to  employ  a  portion  of  the  capital,  if  it  be  found 
necessary,  for  their  advancement  and  settlement  in  life ; 
and  after  each  of  them  has  attained  the  age  of  twenty-five 
years,  the  whole  of  their  share  to  be  transferred  to  them." 
"  Should  my  son,  R.,  die  without  issue,  the  whole  of  the 
portion  which  may  have  been  placed'  in  trust  for  him  is  to 
devolve  to  his  two  sisters,  during  their  life,  in  equal  pro- 

(a)  Reported  in  3  Jur.  36.  (6)  4  My.  &  Cr.  331. 
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portions,  and  after  their  death,  to  their  children.  And,  in 
like  manner,  if  any  of  his  children  should  die  after  him,  and 
before  they  have  attained  the  age  of  twenty-five  years,  such 
portion  as  they  possess  is  to  be  divided  between  the  sur- 
viving brothers  and  sisters,  and  in  default  of  them,  the  whole 
is  to  go  to  the  children  of  my  daughters,  M .,  and  C,  in 
equal  proportions.'9  Upon  a  bill  filed  for  execution  of  the 
trusts  of  the  will,  and  declaration  of  the  rights  of  the  parties, 
one  of  the  questions  was,  as  to  the  quantity  of  interest  taken 
by  R.,  in  the  devised  real  estate ;  and,  if  only  a  life-estate 
passed  under  the  devise  to  him,  whether  the  reversion  in 
fee  was  included  in  the  residuary  disposition.  The  Master 
of  the  Rolls  decreed,  that  the  son  took  only  a  life-estate  in 
the  freehold  property,  and  that  the  reversion  in  fee  passed 
to  him  and  his  two  sisters,  in  equal  undivided  third  parts, 
under  the  residuary  clause.  Upon  appeal,  this  decision  was 
affirmed  by  Lord  Chancellor  Cottenham  ;  his  lordship  con- 
cluding his  judgment,  with  the  opinion,  that  the  reversion 
of  the  real  estate,  which  passed  to  the  residuary  devisees, 
"  must  be  subject  to  the  same  trusts  and  limitations,  as  the 
rest  of  the  property  comprised  in  that  clause*  This  expres- 
sion, obviously,  assumed,  that  the  qualifications,  superadded 
to  the  residuary  devise,  were  valid;  and  that,  again,  de- 
pended upon  the  question,  whether  the  vesting  of  the  in* 
terests  of  the  son's  children,  was  suspended,  until  their  age 
of  twenty-five.  If  the  latter  inquiry  be  determined  in  the 
affirmative,  it  is  clear,  that  the  limitations  to  the  children 
were  void,  as  too  remote ;  and,  it  seems  equally  certain, 
that,  in  that  case,  as,  under  the  first  part  of  the  residuary 
clause,  there  was  an  absolute  gift  to  the  testator's  son  and 
daughters,  the  son's  share  would  remain  vested  in  him,  un- 
affected by  the  ulterior  restrictive  or  qualifying  limitations. 
Whether  this  point  was  present  to  the  mind  of  the  M.  R., 
when  he  pronounced  his  decree,  that  the  son  and  daughter 
were  entitled  to  the  reversion,  in  fee-simple,  under  the 
residuary  gift,  does  not  appear;  but  it  may,  perhaps,  be 
considered,  as  more  than  probable,  that  such  was  the  case. 
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Doctrine 
obtains,  not- 
withstanding 
ordinary  rale,  in 
favor  of  latter 
of  two  incon- 
sistent gifts. 


Similarity  of 
this  class  of 
limitations  to 
that  considered 
in  last  Chapter. 


Whether 
doctrine 
applicable  to 
limitations  in 


The  rule  of  construction,  we  have  been  considering,  it 
will  be  observed,  affords  the  greater  evidence  of  the  inclina- 
tion of  the  Courts,  to  uphold  testamentary  dispositions, 
when  the  remote  portion  can  be  separated  from  the  valid 
gift,(c)  as  it,  in  some  measure,  contravenes  the  general  rule 
of  law,  which  prefers  the  posterior  of  two  inconsistent  limi- 
tations, in  a  wilL 

It  will,  also,  be  perceived,  that  this  doctrine  bean  a 
strong  resemblance  to  the  rule,  discussed  in  the  preceding 
Chapter,  in  reference  to  remote  divesting  gifts,  engrafted 
on  prior  limitations,  presently  vested :  the  difference  consist- 
ing, chiefly,  in  this;  that,  in  regard  to  the  former,  the  inten- 
tion of  the  testator  may  generally  be  presumed  to  have  been, 
to  confine  the  absolute  devisee  or  legatee,  to  a  life-interest; 
whereas,  in  the  case  of  the  latter,  there  is  (upon  the  terms 
of  the  hypothesis,)  a  clear  intention,  to  give  the  whole  pro- 
perty, subject  only  to  a  disposition  of  it,  to  another  person, 
on  a  specified  event 

It  may  be  doubtful,  how  far  this  rule  would  be  applicable 
to  limitations  in  Deeds  ;  that  is,  whether  it  is  grounded,  so 
exclusively,  on  the  general  favor  shown  to  testamentary  dis- 
positions, as  to  leave  no  sufficient  reason,  on  which  to  rest, 
an  extension  of  it  to  gifts  in  instruments  inter  vivos.  The 
argument,  founded  on  the  ineffectual  character  of  the 
restrictive  or  qualifying  clause,  is,  certainly,  of  equal  force, 
whether  applied  to  limitations  in  wills,  or,  in  deeds;  but  it 
may  be  questioned,  whether  that  argument  enters  so  far 
into  the  essence  of  the  rule,  as  to  necessitate,  or,  even,  admit 
of  its  application  to  limitations,  of  the  character  contem- 
plated by  it,  when  other  than  testamentary. 


(«)  It  11  not  to  be  supposed,  how- 
ever, that  this  rale  proceeds  solely 
from  a  desire  to  support  a  valid  limi- 
tation^ against  the  operation  of  a  re- 
mote restrictive  clause;  for,  in  the 
case  of  WkitUU  v.  Dmdcn,  2  Jac  & 
W.  279,  (which  preceded  all  the  cases 


cited  in  the  text,)  Sir  .7. 
If.  R.,  acted  upon  the  principle  of 
holding  a  prior  absolute  gift  un- 
anectod  by  a  •t&sosjnent  quanrvsBg 
limitation,  in  events  mat  ynmidtd  for 
by  the  latter. 
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CHAPTER  XXV. 

OP  THE  BULB  AGAINST  PERPETUITIES,  A8  IT  AFFECTS  THE 
LIMITATION  AND  EXEBCI8E  OF  POWERS  OF  SALE,  EXCHANGE, 
PARTITION,  LEASING,  AND  THE  LIKE. 

As  the  Rule  against  Perpetuities  requires  every  limita-  Power*  of  sale, 
tion  of  a  future  interest  to  be  such,  as,  in  its  own  form  OWIJ  nature, 
and  nature,  will  necessarily  take  effect,  if  at  all,  within  the  ^£j^of 
prescribed  limits,  it  may,  at  first  sight,  seem,  that  Powers  of  **w»  against 


sale,  exchange,  partition,  and  leasing,  which  are  but  modifi- 
cations of  future  Uses,  should,  in  their  original  limitation, 
comply  with  this  requisite*  Regarding  them,  abstractedly, 
it  cannot  be  said,  that  there  is  any  reason  for  the  confine- 
ment of  direct  Executory  limitations,  which  does  not  equally 
oblige  to  the  restriction  of  the  exercise  of  tfcese  special 
Powers,  within  the  allowed  limits  of  remoteness. 

Any  exemption,  therefore,  which  may  be  claimed  for  these  Any  ****?- 
limitations,  from  the  perpetuity-rule,  must  be  grounded  on  grounded  on*' 
considerations,  extrinsic  to  their  own  nature.  contiderationa 

Whether  any  necessity  do  really  exist,  for  restricting  Practice  long 
Powers,  of  the  kind  under  consideration,  to  the  perpetuity-  aswmption^ 
boundary,  has  long  been  a  question  with  writers  on  real  ^exwnP- 
property-law ;  while,  on  the  other  hand,  the  admitted  prac- 
tice of  the  profession  was,  for  a  long  series  of  years,  con- 
ducted, upon  the  notion,  that  such  Powers  were  valid, 
although  unrestricted ;  so  as,  on  the  first  mooting  of  the 
question,  to  excite  the  remark,  by  a  great  law  luminary, 
that  a  contrary  rule  would  shake  half  of  the  titles  in  the 
kingdom. 


542 


INDEFINITE   POWERS  OF   SALE,         [CHAP.  XXV. 


Doubt  of 
legality  of 
unrestricted 
Powers 
originated  in 
decision  in 
Warty. 
PolhiU. 


The  doubt  arose  in  consequence  of  a  decision,  by  Lord 
Eldoth  in  Ware  v.  PolhiU.  (d)      In   that  case,  freeholds 
and  copyholds  were  devised  to  the  testator's  son,  for  life, 
remainder,  to  trustees,  to  preserve  contingent  remainders, 
remainder,  to  his  first  and  other  sons,  in  tail,  with  re- 
mainders-over ;  and  leaseholds  were  bequeathed  to  trustees, 
in  trust,  to  renew,  and  to  pay  the  rents,  to  the  persons, 
who,  under  the  preceding  limitations,  should  be,  for  the 
time  being,  entitled  to  the  rents  of  the  freeholds  and  copy- 
holds ;  and  the  testator  empowered  the  trustees,  at  any  time 
thereafter,  with  the  consent  and  approbation  of  the  person, 
who  should,  for  the  time  being,  be  entitled  to  the  rents  and 
profits  of  the  freehold  and  copyhold  estates,  or,  in  case  such 
person  should  be  a  minor,  then,  at  the  discretion  of  the 
trustees,  to  sell  and  dispose  of  his  leasehold  estates,  and  to 
invest  the  money,  arising  from  such  sale,  in  the  purchase  of 
freehold  or  copyhold  hereditaments,  to  be  conveyed  and 
surrendered  to  the  uses  declared  of  the  freeholds  and  copy- 
holds devised;  and  until  such  purchase,  the  sale-monies  to 
be  invested,  and  the  interest  paid  to  the  person  for  the  time 
being  entitled  to  the  rents  of  the  devised  estates.     The 
power  of  sale  not  having  been  exercised,  and  a  grandson 
having  died  under  twenty-oue,  without  issue,  it  was  asserted, 
on  behalf  of  persons,  entitled,  in  remainder,  to  the  real 
estates  devised,  that  it  was  the  intention  of  the  testator,  that 
all  his  property,  not  real  estate,  should  be  converted  into 
realty,   and   limited   in  strict   settlement;   and   that   the 
trustees  ought  to  have  sold  all  the  leasehold  estate,  accord- 
ingly :  that  the  intention  was,  to  provide  for  the  issue  male ; 
and  that  the  leasehold  estate,  while  unsold,  should  go  with 
the  freehold,  as  far  as  the  rules  of  law  and  equity  would 
permit ;  and  not  vest  in  a  tenant  in  tail  so  as  to  be  trans- 
missible.    Lord  Eldon  was  of  opinion,  that  the  leasehold 
estates  vested    absolutely  in   the   deceased  grandson,   as 


(d)  1 1  Ves.  jr.  257. 
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gitott-tenarit  in  tail,  upon  his  birth ;  and,  with  reference  to 
the  power  of  sale,  (which  is  the  point  material  in  this  place) 
his  lordship  subsequently  delivered  himself  thus : — "  Upon 
further  consideration,  as  to  the  leasehold  estate,  I  think, 
that  power  of  sale  is  void ;  for  it  may  travel  through  mino- 
rities, for  two  centuries,  and  if  it  is  bad,  to  the  extent  to 
which  it  is  given,  you  cannot  model  it,  to  make  it  good.  I 
think,  the  soundest  ground  is,  that  the  power  is  bad."    The  Nature  of  the 

,  /»    1  •      -i     •  •         •    •  decision  in 

exact  meaning  and  extent  of  this  decision,  it  is  not  easy  to  Ware  v. 
arrive  at;  although  the  expressions  of  the  learned  judge  ™™/t 
certainly  lead  to  the  supposition,  that  he  was  influenced  by 
some  idea  of  the  possible  remoteness  of  the  power.  Sir 
Edward  Sugden  (e)  explains  it  merely  to  mean,  that,  where 
a  leasehold  estate  is  settled  as  realty,  but  so  as  to  vest 
absolutely  in  a  quasi-tenant  in  tail,  a  power  to  defeat  his 
estate,  by  selling  the  property,  and  buying  real  estate,  to  be 
re-settled,  is  void ;  and  says,  that  the  Lord  Chancellor  did 
not  intend  to  impeach  the  validity  of  the  powers  before 
alluded  to ;  the  particular  feature  of  the  case  being,  that  the 
effect  of  a  sale  might  have  been,  to  defeat  altogether  the 
estate  of  the  representative  of  a  person,  who  died  entitled 
to  a  vested  interest  in  the  absolute  property.  (/)    But,  ad- 


(e)  Sug.  Pow.  (3rded.)  144;  ib. 
(6th  ed.)  vol.  2,  p.  493. 

(/)  Mr.  Jornum  has  thus  alluded 
to  the  character  of  the  decision  in 
Warty.  Polhill,  in  reference  to  the 
distinction,  he  conceives  to  exist, 
between  the  Power,  in  that  case,  and 
the  ordinary  Powers  of  sale,  &c. 
"The  case  is  different,"  says  that 
learned  writer,  ( 1  Jarm.  Pow.  Dev. 
251,)  "  where,  as  in  Wart  v.  Polhill, 
an  absolute  ownership  is  given,  though 
to  infants,  or  persons  unborn,  with  a 
power  of  sale,  to  third  persons,  not 
expressly  restrained,  in  its  exercise, 
to  the  minorities  of  those  persons,  nor 
limited,  by  its  purpose  and  object, 
within  the  prescribed  boundary,  but 


authorising  an  indefinite  conversion  of 
the  property,  and  tending,  therefore, 
to  keep  it  in  a  state  of  of  perpetual 
uncertainty  or  fluctuation;  and  it 
seems  to  be  a  material  ingredient  in 
that  case,  that  the  execution  of  the 
power  involved  a  change,  not  merely 
in  the  nature  of  the  property,  but  in 
its  destination;  so  that,  in  effect,  if 
not,  in  terms,  it  did  tend  to  a  per- 
petuity, in  the  truest  sense  of  the 
word.  There  is  ground  to  contend, 
that  the  power  would  not  have  been 
open  to  the  same  objection,  if  it  bad 
extended  only  to  the  conversion  of 
the  leaseholds  into  freeholds  or  copy- 
holds, to  be  settled  upon  the  trusts 
declared  of  the  leaseholds,  for,  then, 
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mining  this  view  of  the  derision,  the  reason  assigned  seems 
insufficient,  for  denying  validity  to  the  power;  as  there 
appears  to  be  no  greater  argument,  against  allowing  the 
exercise  of  a  Power,  to  divest  the  estate  of  a  representative 
of  the  person  entitled  to  the  absolute  interest  in  leaseholds, 
than,  against  the  operation  of  any  other  Power,  which  may, 
probably,  or,  possibly,  defeat  a  vested  fee-simple,  (whether 
residing  in  the  original  donee,  or  his  representative,)  but 
which  is,  clearly,  not,  on  that  account,  exposed  to  any 
objection. 

But,  whatever  may  have  been  the  real  ground  of  Lord 
Eldori*  rejection  of  the  Power,  in  Ware  v.  PolkiU,  it  may 
suffice,  to  observe,  that  the.  derision  created  great  alarm 
among  practitioners,  as,  apparently,  affecting  the  common 
Powers  of  sale,  exchange,  &c,  ordinarily  inserted  in  marriage 
and  other  settlements,  and  which,  as  before  remarked,  it  had 
not  been  customary,  expressly  to  confine,  within  the  limits 
of  perpetuity.  And,  notwithstanding  the  general  impres- 
sion, that  the  validity  of  such  Powers  was  not  impeached  by 
the  case  of  Ware  v.  Polhill,  and  that  it  was  not  necessary,  to 
limit  their  exercise  to  the  boundaries  of  remoteness,  much 
doubt  and  uncertainty  continued  to  exist ;  as  it  was  natural 
to  suppose,  that  the  opinions  expressed  upon  the  subject, 
conformed  to  that  view,  rather,  out  of  regard  to  what  had 
been  the  constant  view  and  practice  of  Conveyancers,  than, 
from  a  consideration  of  the  abstract  merits  of  the  question, 
as  founded  on  principle,  apart  from  convenience. 

For  some  time,  each  successive  text-writer  gave  in  his  ad- 
herence to  the  practice  of  non-restriction  ;  and,  thus,  a  law 
was  being  gradually  made,  to  that  effect,  even  upon  the 
supposition,  that  the  principle  of  it  was  insupportable. 


the  duration  of  the  power  would  have 
been  circumscribed  by  the  ownership 
under  the  limitations,  and,  in  the 
meantime,  would  have  subsisted,  only 
as  a  power  of  varying  the  investment 
In  this  point  of  view,  it  would 


to  be  analogous  to  a  power  of  sale,  in 
a  strict  settlement,  ^  where  the  trst 
tenant  in  tail  attaining  twenty-one 
may,  by  a  recovery,  acquire  the  ab- 
solute ownership,  discharged  of  the 
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Thus,  Sir  Edward  Sugden,  (jj)  declared,  that  the  validity  of 
the  common  Powers  of  sale  and  exchange  was  not  im- 
peached by  Ware  v.  Polhill:  that  the  general  practice  had 
been,  not  to  confine  them  to  lives  in  being  and  twenty-one 
years ;  and  that  half  the  titles  in  the  kingdom  depended  on 
the  validity  of  such  Powers :  that,  if  the  Power  was  within 
the  law  of  perpetuities,  the  line  could  always  be  drawn,  and 
that  there  appeared  to  be  no  reason,  why  it  should  be 
deemed  void,  in  its  creation:  that  such  Powers  did  not 
operate  to  defeat  estates,  or  destroy  interests,  but,  merely,  to 
transfer  them,  from  one  property  to  another:  and  that 
Powers  of  sale  and  exchange,  in  strict  settlements,  were 
valid,  like  other  Shifting  Uses,  as  they  might  be  destroyed 
by  the  recovery  of  tenant  in  tail.  So,  Mr.  Preston  (A) 
maintained,  that  the  common  Powers  of  sale  and  exchange, 
in  marriage  settlements  and  wills,  though  not  prescribed  to 
be  exercised  within  a  given  period,  were  good,  as  to  the 
estates  for  life,  because,  as  to  them,  the  power  fell  within 
the  limited  period;  and,  also,  as  to  estates-tail,  because 
the  power  might  be  barred  by  any  tenant  in  tail ;  but  was 
void,  as  to  the  remainder  or  reversion  in  fee,  when  it  fell 
into  possession,  or  was  discharged  from  the  estates-tail. 
So,  also,  the  Real  Property  Commissioners  (t)  considered, 
that,  wherever  the  consent  of  the  parties  beneficially  en- 
titled was  required  to  an  exercise  of  the  power,  or  an  estate- 
tail  was  created,  the  power  was  valid,  as  a  conveyance  by 
the  former,  and  recovery  by  the  latter,  would,  at  any  time, 
destroy  it  And  Mr.  Coventry,  (k)  also,  contended,  that, 
if  the  consent  of  the  tenant  for  life  was  made  an  essential 
preliminary  to  the  sale  or  exchange,  it  was  difficult,  to  see, 
how  the  rules  of  perpetuity  could  be  transgressed:  that 
estates  for  life  could  not  be  given  to  the  issue  of  children 
unborn,  and  if  the  consent  of  a  tenant  in  tail  was  essential, 

(g)  Pow.  (3rd  cd.)  146  ;  ib.  (6th  (t)  3  Rep.  34. 

©d.)  vol.  1,  p.  181 ,  vol  %  p.  494.  (A)  Conv.  Ev.  87,  8P. 

(A)  Essay  on  Abet.  vol.  2,  p.  158. 

N  N 
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then,  the  power  must  be  subservient  to  the  estate-tail,  and 
might  be  barred,  with  it,  by  a  common  recovery :  that  a 
power  of  this  description,  to  be  exercised  indefinitely,  during 
the  minorities  of  each  succeeding  tenant  in  tail,  was,  also, 
so  for  amenable  to  the  preceding  estate-tail,  that  it  could 
scarcely  be  said  to  create  a  perpetual  and  indestructible 
power:  and  that  Powers  of  leasing  and  partition  were,  also, 
exposed  to  remarks  of  the  same  kind.    Mr.  Jarman,  (I)  like- 
wise, thought  it  probable,  that  the  prevalent  opinion  and 
practice  of  Conveyancers  would  be  allowed  to  exert  con- 
siderable influence  in  the  decision  of  the  question;  and  that 
an  opinion,  in  favor  of  their  validity,  had  prevailed  to  such 
an  extent,  that  a  contrary  determination  would  be  fatal  to 
numerous  titles.     Mr.  Sanders,  (m)  again,  considered,  that 
Powers  of  selling  and  exchanging,  reserved  to  trustees,  to  be 
exercised  with  the  consent  of  the  tenant  for  life  or  tenant 
in  tail,  for  the  time  being,  in  possession,  was  not  within  the 
reason  of  a  perpetuity.    And,  again,  the  author  of  the  Com- 
pendium  of  the  Law  of  Real  Property  (»)  observed,  that,  if 
the  Powers  were  made  exerciseable  only  with  the  consent  of 
persons  living,  or  of  the  guardians  of  infants,  who  should 
immediately  succeed  them  in  estate,  no  further  restriction 
could  be  required :  and,  even,  in  reference  to  a  conveyance, 
for  life,  with  remainder,  in  fee,  with  a  power,  to  a  person 
and  his  heirs,  to  revoke  the  uses ;  which,  he  thought,  could, 
hardly,  be  contended  to  be  valid ;  he  remarked,  that  it  was 
difficult  to  determine,  how  far  the  frequent  neglect  of  this 
rule,  in  practice,  might  impose  a  duty  on  Courts  of  justice, 
of  endeavouring,  if  possible,  to  evade  it. 

These  sentiments,  it  will  be  observed,  in  various  degrees, 
confirm  the  view  of  the  validity  of  the  special  Powers  in 
question,  unconfined  in  point  of  remoteness,  when  the 
consent  of  the  parties  beneficially  entitled  is  required  to  an 
exercise  of  the  power,  or,  when  estates-tail  are  created. 

(0  1  Jarm.  Pow.  Dev.  248,  388 ;  (m)  Uses  and  Trusts,  194, 195. 

7  Jarm.  Cony.  538.  (»)  Pp.  271,  272. 
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But,  it  may  be  well,  to  disencumber  the  question  of  two 
or  three  considerations,  which  have  been,  (as  it  would  seem) 
improperly,  introduced  into  it,  as  not  having  any  real  con- 
nexion with  its  merits. 

The  argument,  for  instance,  that  the  power  does  not  Questionable 
operate  to  defeat  or  destroy  estates,  but,  only,  to  effect  a  tomeTimcs 
change  of  title,  (o)  does  not  apply  to  Powers  of  leasing,  and  "Jf^y0^ 
Powers  of  revocation  of  Uses,  and  other  Powers,  not  trans-  unrestricted 

other  subject-matter;  and,  were  it  otherwise,  this  reasoning, 
as  has  been  well  observed,  (p)  is,  at  best,  only  an  equitable 
answer  to  a  legal  objection.  In  addition  to  which,  the 
property  substituted  under  the  power  (supposing  the  validity 
of  a  Power  of  sale  in  question)  may  be,  in  its  nature,  totally 
different  from  that  sold,  and  be  transmissible  in  a  very 
different  manner,  under  similar  limitations ;  which  circum- 
stance seems  to  deprive  the  argument,  as  to  the  sale  merely 
effecting  a  change  of  title,  of  much  of  its  force,  (y) 

Again,  it  has  been  said,  (r)  that  a  Power  of  sale  is  favor- 
able to  alienation,  and  is  not,  therefore,  exposed  to  the  laws 
against  Perpetuities.  But,  the  answer  to  this  is,  that  a 
Power  of  sale,  suspended  indefinitely  over  the  fee,  is  open 
to  the  same  objection,  as  an  Executory  devise  or  Springing 
Use,  to  take  effect  whenever  A.,  or  his  heirs,  shall  do  a  given 
act  (*)  And  it  seems  but  an  astute  evasion,  to  say,  that  the 
power  of  alienation  of  the  reversioner  or  remainder-man  is 
not  fettered,  and  that  the  subject  of  his  transfer  is,  merely, 
liable  to  the  conditions  in  the  settlement,  (t) 

And,  as  to  the  argument,  that  the  power  is  liable  to  des- 
struction  by  tenant  in  tail,  it  manifestly  fails  to  meet  the  case 

(o)  See  2  Sug.  Pow.  494.  (r)  2  Sug.  Pow.  494. 

(p)  Hayes  Conv.  388.  (•)  Hayes  Conv.  388.     And  see 

(q)  The  reasons,  on  which  the  de-  observations  of  Bayky,  B.,  2  Cr.  & 

cision  in  Ware  v.  Polhill  is  accounted  Jcrv.  339. 

for,  apply  to  such  a  case.     Vide  **-  (t)  2  Sug.  Pow.  495. 

pra,  pp.  543,  544,  and  note. 

N  N  2 
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of  the  power  being  declared  upon  a  conveyance  in  fee,  or 
in  a  settlement,  whereby  no  estate-tail  is  created. 

These  observations  premised,  it  will  be  proper  to  intro- 
duce a  brief  notice  of  the  decisions,  which  have  been  pro- 
nounced, of  late  years,  («)  upon  cases  of  unrestricted  Powers 
of  sale,  &&,  prior  to  a  detailed  enunciation  of  what,  it  is  con- 
ceived, are  the  doctrines  upon  this  subject,  most  accordant 
with  principle,  and  best  supported  by  authority. 

These  adjudications  are  few  in  number,  and,  by  no  means, 
answer  the  full  necessities  of  the  case.  In  the  case  of 
Biddie  v.  Perkins,  (v)  there  were  limitations,  by  will,  of 
realty,  in  strict  settlement ;  and  a  power  of  sale  was  given 
to  the  trustees,  to  be  exercised,  with  the  consent  of  the  per- 
son* for  the  time  being  entitled  in  possession  to  the  devised 
estates,  and,  in  case  of  their  being  infants,  with  the  consent 
of  their  guardians.  The  trustees  sold  under  the  Power, 
during  the  life,  and  with  the  consent,  of  the  first  tenant  for 
life.  The  purchaser  having  refused  to  complete  his  contract, 
without  the  sanction  of  a  Court  of  equity,  on  the  ground  of 
the  doubt  as  to  the  validity  of  the  power,  Sir  Z.  Shadirell, 
V.  C,  held,  that  the  power  of  sale  was  valid,  and  decreed 
the  purchaser  to  take  the  title. 

Powis  v.  Capron,  (w)  a  case  nearly  similar,  was  decided, 
by  Sir  /.  Leach*  in  the  same  manner. 

In  Boyee  v.  Hanning,  (x)  by  a  marriage-settlement,  real 
estate  was  conveyed  to  trustees,  to  the  use  (after  the  so- 
lemnization of  the  then  intended  marriage,)  of  the  settlor, 
for  life,  with  remainder,  to  trustees,  to  preserve  contingent 
remainders,  with  remainder,  to  the  intent,  that  the  settlor's 
then  intended  wife  should  take  an  annuity,  for  her  life,  and 
subject  thereto,  to  the  use  of  the  children  of  the  marriage, 
as  the  settlor  and  his  wife  should  appoint,  and  in  default 
of  appointment,  as  the   survivor  should  appoint,  and  in 


(«)  See  Hargr.  Accum.  93,  94,  n. 
(v)  4  Sim.  135. 


(to)  4  Sim.  138. 

(?)  2  Cr.  &  Jerv.  334. 


CHAP.  XXV.]  EXCHANGE,   PARTITION,    &C  549 

default  of  such  last-mentioned  appointment,  to  the  use  of 
the  children,  as  tenants  in  common  in  fee,  with  a  cross- 
limitation,  in  fee,  between  them,  in  case  of  the  death  of 
any  of  them  under  twenty-one.  The  will,  also,  contained 
a  power,  for  the  trustees,  with  the  consent  of  the  settlor  and 
his  wife,  and  the  survivor  of  them,  and  after  the  decease  of 
the  survivor,  at  the  discretion  of  the  trustees,  to  sell  the 
estates.  The  trustees  contracted  to  sell  the  settled  pro- 
perty, under  the  power,  in  the  lifetime  of  tlie  tenant  for 
life ;  but  the  purchaser  having  excepted  to  the  title,  a  case 
was  sent  to  the  Court  of  Exchequer,  upon  the  question, 
whether  the  trustees  were  able  to  make  a  title,  under  the 
power  of  sale.  It  was  contended,  for  the  trustees,  that  the 
power  was  good  during  the  life  of  the  tenant  for  life,  al- 
though void  afterwards ;  there  being,  in  fact,  two  powers, 
one  to  be  exercised  during  the  life  of  the  tenant  for  life, 
with  his  consent,  and  the  other,  after  his  decease,  without 
any  consent  It  was,  also,  said,  in  support  of  the  title,  that 
the  power  was  given  to  the  trustees  for  the  time  being,  and 
not,  to  the  trustees,  nominatim,  and,  therefore,  existed  only 
during  the  trust,  which  was  to  continue  for  the  life  of  the 
tenant  for  life,  and  the  minority  of  the  children,  so  as 
to  be  within  the  limits  of  the  Rule  against  Perpetuities: 
the  settlement  did  not  impose  upon  the  trustees  any  act, 
after  the  attainment  of  majority  by  the  children,  as  the 
children  were  to  take  absolutely  at  twenty-one.  It  was 
argued,  for  the  purchaser,  that  it  was  impossible,  to  split 
the  power  into  two,  it  being  given  under  one  limitation, 
not  to  be  exercised  in  a  different  manner  under  different 
circumstances ;  and  that,  therefore,  it  was  clearly  void,  as 
violating  the  Rule  against  Perpetuities.  It  was,  further, 
said,  on  the  same  side,  in  reference  to  the  continuance  of 
the  trust,  during  which  the  power  was  to  be  exercised,  that 
a  child  might  die  under  twenty-one,  leaving  issue  ;  in 
which  case,  the  power  would,  clearly,  continue,  and  that 
the  argument  might  be  carried  further,  by  supposing  an- 
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other  generation ;  but  that  it  was  sufficient  to  put  the  case 
of  two  minorities,  which  might  keep  up  the  power  beyond 
lives  in  being  and  twenty-one  years.  The  Court  sent  their 
certificate,  to  the  effect,  that  the  trustees  might  make  a 
good  tide  to  the  purchaser,  under  the  power  of  sale. 

In  Waring  v.  Coventry,  (y)  there  was  a  settlement,  by 
deed,  of  realty,  in  strict  entail,  with  a  power  of  sale,  given 
to  the  trustees,  to  be  exercised,  with  the  consent  of  the 
persons  for  the  time  being  entitled  to  the  possession  of  the 
estates,  and,  dining  the  minority  of  such  persons,  at  the 
discretion  of  the  trustees.  The  settled  estates  having  been 
directed  to  be  sold  by  a  decree,  (whether,  or  not,  in  the 
lifetime  of  the  tenant  for  life,  does  not  appear,)  an  objection 
to  the  tide  was  taken,  on  the  part  of  a  purchaser,  on  the 
ground,  that  the  power  was  void,  as  extending  to  an  inde- 
finite period  of  time*  Sir  John  Leach,  M.  R.,  held,  that 
the  power  was  co-extensive  only  with  the  estates-tail,  and 
might,  like  them,  be  destroyed ;  and  that  it  did  not,  there- 
fore, fell  within  the  Rule  against  Perpetuities. 

In  Wood  v.  White,  (*)  a  testator,  by  his  will,  after  giving 
his  wife,  a  life-interest  in  a  portion  of  his  real  and  personal 
estate,  and  after  disposing  of  three  one-fifths  of  his  residuary 
real  and  personal  estate,  gave  another  one-fifth,  in  trust  for 
his  son,  W.,  for  life,  and  after  his  death,  in  trust,  to  convey 
and  assign  to  his  children,  their  heirs,  executors,  and  ad- 
ministrators, subject  to  a  cross-limitation,  between  the 
children,  in  the  event  of  any  of  them  dying  under  twenty- 
one,  without  leaving  issue,  and  a  limitation-over,  in  case 
all  the  children  should  die  under  twenty-one,  without 
leaving  issue.  Another  one-fifth  was  given,  in  trust,  to  be 
conveyed  and  assigned  to  the  testator's  daughter,  E.,  on 
her  attaining  twenty-five,  or  marriage.  The  will  contained 
a  power,  for  the  trustees,  during  the  life  of  the  testator's 
wife,  or  at  any  time  afterwards,  during  the  continuance  of 

(?)  1  Myl.  &  K.  248.  (z)  2  Keen,  664 ;  4  Myl.  &  Cr.  460. 
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the  trusts  by  the  will  reposed  in  them,  with  the  consent  of 
the  wife  during  her  life  or  widowhood,  and,  afterwards,  with 
the  consent  of  the  persons  for  the  time  being  in  possession 
of  the  rents  and  profits,  or  of  the  authority  of  the  trustees, 
if  such  persons  should  be  in  their  minority,  to  sell  all  or 
any  part  of  the  real  estate  devised.  The  surviving  trustee 
and  executor  of  the  will  having,  after  the  death  of  the 
widow,  contracted  to  sell  a  portion  of  the  real  estate,  an 
objection  was  taken  to  the  title,  as  to  the  two-fifths  devised, 
as  above-mentioned,  (there  being  no  question  as  to  the 
other  three-fifths,)  on  the  ground,  that  the  trusts,  as  to  the 
shares  of  W.  and  £.,  were  not  then  continuing,  and  that,  if 
such  trusts  were  continuing,  they  were  of  a  nature  to  last 
through  a  succession  of  minorities,  and  that,  there  being 
nothing  to  limit  the  period  within  which  the  power  might 
be  exercised,  it  was  void,  within  the  Rule  against  Per- 
petuities. Lord  Langdale,  M.  R.,  was  of  opinion,  that  the 
trusts  were  not  continuing,  and,  therefore,  observed,  it  was 
not  necessary  for  him  to  consider  the  other  very  important 
question,  which  had  been  aigued,  as  to  the  validity  of  the 
power,  on  the  supposition  that  the  trusts  were  continuing ; 
and  he,  accordingly,  dismissed  the  bill  for  specific  perform- 
ance :  but,  it  appears,  from  the  argument  on  the  appeal,  that 
his  lordship  intimated  serious  doubts,  whether  the  power 
might  not  be  void,  ab  origine,  as  tending  to  a  perpetuity. 
The  cause  coming,  by  appeal,  before  Lord  Cottenham,  C, 
it  was  insisted,  that,  by  the  death  of  one  of  the  children  of 
W.,  under  age,  leaving  issue,  the  trusts  might  continue, 
and,  with  them,  the  power,  for  an  indefinite  period,  and 
during  a  series  of  minorities,  in  which  case,  the  power 
would  be  bad ;  and,  if  bad  to  the  extent  to  which  it  was 
given,  the  Court  could  not  moderate  it  The  Lord  Chan- 
cellor differed  from  the  M.  R.,  in  reference  to  the  period  of 
the  continuance  of  the  trusts,  and  held,  that  they  did  not 
determine,  as  to  one  share,  until  all  the  children  of  W. 
attained  twenty-one,  and,  as  to  the  other  share,  until  E. 
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attained  twenty-five ;  and,  being  of  that  opinion,  his  lord- 
ship observed,  the  objection  raised,  as  to  the  power  tending 
to  a  perpetuity,  might  be  considered  as  disposed  of:  but, 
if  it  were  otherwise,  the  sale  in  question  was  within  the  per- 
mitted period,  and  there  would  not,  he  thought,  be  much 
doubt  of  its  validity,  until  the  expiration  of  that  period. 

In  WaUis  v.  Freestone,  (a)  an  estate  was  devised  to 
O.  W.,  for  life,  with  remainder,  to  trustees,  to  preserve 
contingent  remainders,  with  remainder,  to  the  first  and 
other  sons  of  O.  W.,  successively,  in  tail,  with  remainder, 
to  the  trustees,  and  their  heirs,  in  trust  for  the  separate  use 
of  the  testator's  niece,  for  her  life,  with  remainder,  to  the 
use  of  her  children,  in  tail,  with  remainder,  to  the  testator's 
right  heirs.  A  power  of  leasing  the  devised  estate  was 
given  to  the  tenant  for  life,  and,  after  his  decease,  and 
during  the  minorities  of  the  issue  in  tail,  to  the  trustees. 
The  trustees  having  entered  into  an  agreement  for  a  lease, 
under  the  power,  with  the  concurrence  of  the  first  tenant 
for  life,  a  bill  was  filed  for  a  specific  performance  of  the 
agreement,  which  the  purchaser  had  refused  to  complete, 
on  the  ground  of  the  power  being  indefinite,  and,  therefore, 
void.  It  was  held,  by  Sir  L.  ShadweU,  V.  C,  that,  though 
the  power  was  given  for  an  indefinite  period,  yet,  as  either 
of  the  tenants  for  life  might  concur  with  his  or  her  children, 
in  destroying  it,  the  objection  to  the  power,  on  the  ground 
of  perpetuity,  could  not  be  sustained ;  and  specific  perform- 
ance of  the  contract  was,  accordingly,  decreed. 

In  the  foregoing  case  of  Biddk  v.  Perkins,  it  will  be 
perceived,  that  the  power,  was,  at  no  time,  exerciseable 
without  the  consent  of  the  parties  beneficially  entitled. 
In  Boyce  v.  Hanning,  Wood  v.  White,  and  WaUis  v.  Free- 
stone, and  (in  all  probability)  Waring  v.  Coventry,  the 


(a)  10  Sim.  225.  The  case  of 
Doe  d.Davies  v.Daviet,  1  Q.  B.  430, 
has  also  been  cited,  (sec  2  Jarm. 
Wills,  Index,  xiv. )  as  an  authority,  ap- 


plicable to  the  question  of  the  validity 
of  unrestricted  Powers  of  sale;  but 
there  seems  little  or  no  ground  for 
that  conclusion. 
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power  was  exercised  within  the  period,  or  under  the  cir- 
cumstances, during,  or  in  reference  to,  which,  a  consent, 
by  the  person  interested,  was  required,  by  the  terms  of  the 
power;  and  within  or  under  which,  therefore,  the  power 
might  properly  be  deemed  free  from  all  obiection  of  remote- 
ness. In  Biddle  v.  Perkins,  Waring  v.  Coventry,  and 
WaHis  v.  Freestone,  estates-tail  were  limited,  by  the  set- 
tlement or  will  creating  the  power ;  and,  therefore,  without 
regard  to  any  consent  required  to  the  exercise  of  the  power, 
it  was,  so  far  as  it  might  be  deemed  collateral  to  or  co-ex- 
tensive with  the  estate-tail,  clearly  valid ;  whatever  might 
be  its  character,  dehors  or  subject  to  that  estate. 

It  will  be  observed,  that,  in  none  of  the  cases  cited,  is 
there  any  instance  of  the  exercise  of  a  power,  created  in  a 
simple  conveyance  in  fee,  unrestricted,  and  requiring  no 
consent  by  the  beneficial  owner :  the  power,  in  the  case  of 
Boyce  v.  Manning,  being  exercised  within  the  period  during 
which  consent  was  necessary  ;  although,  after  the  expiration 
of  such  period,  the  power  was  of  the  character  alluded  to ; 
and  the  power,  in  the  case  of  Wood  v.  White,  requiring 
consent,  except  only  in  the  event  of  the  infancy  of  the 
persons  interested,  and  not  being,  therefore,  affected  by 
any  remoteness,  which  might  attach  to  it,  in  that  event, 
during  the  period  of  its  exercise  being  made  dependent  on 
consent 

It  will,  also,  be  perceived,  that  no  one  of  the  cases  cited 
was  decided  on  the  questionable  ground  of  the  actual  exer- 
cise of  the  power  being  within  the  allowed  limits,  without 
regard  to  any  consideration  of  consent  originally  required 
to  such  exercise,  or  of  the  power  being  collateral  to  estates- 
tail.  It  is  true,  that,  in  Wood  v.  White,  Lord  Cottenham 
expressed  an  extrajudicial  opinion,  implying,  that,  had  the 
case  called  for  it,  the  actual  exercise  of  the  power  might 
have  been  sustained,  as  having  taken  place  within  the 
proper  period.     But,  this  opinion  may  well  be  conceived 
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not  to  have  been  the  result  of  much  special  consideration ;  as 
it  was  clear,  that  the  construction,  ruled  by  his  lordship,  in 
reference  to  the  period  of  the  continuance  of  the  trusts, 
(with  which  the  duration  of  the  power  was  coextensive,) 
prevented  any  question  of  perpetuity  arising;  and,  especially, 
as  the  circumstance  of  consent  being  required  to  the  exer- 
cise of  the  power,  in  every  case,  but  that  of  the  infancy  of 
the  parties  beneficially  interested,  may  have  occasioned  an 
oversight  of  the  fact,  that  that  was  the  actual  state  of  things, 
in  which  the  question  arose,  and  may  have,  therefore,  im- 
pressed his  lordship  with  a  conviction  of  the  validity  of  the 
power. 

The  deficiency  in  express  authority  being  thus  ascer- 
tained, it  remains,  to  point  out  those  rules,  on  the  subject 
of  the  limitation  and  exercise  of  Powers,  of  the  class  under 
consideration,  to  which,  an  examination  of  the  principles 
of  the  laws  of  remoteness,  combined  with  a  regard  to  the 
limits  and  restrictions  established  by  decided  cases,  seems 
to  lead.  The  positions  that  follow  are  not  all  advanced,  as 
indubitable ;  nor  is  it  pretended,  that  the  question  of  the 
validity  of  unrestricted  Powers  of  sale,  &c,  as  presented  in 
any  supposable  case,  is  entirely  extricated  from  difficulty : 
but,  it  is  confidently  presumed,  that  the  rules  laid  down 
approach  as  near  to  a  systematic  exhibition  of  the  operation 
of  the  Rule  against  Perpetuities,  upon  these  Powers,  as  the 
unsatisfactory  state  of  the  authorities  permits  us  to  suppose, 
at  present  attainable. 

Powers  not  \a  There  can  be  no  objection,  on  the  ground  of  remote- 

extended  to  J  y  ° 

representatives  ness,  to  unconfined  Powers  of  sale,  exchange,  partition,  and 
cannot  be  too  the  like,  when  limited  to  a  person  in  esse,  or  several  of  such 
rcmote#  persons,  and  the  survivors  and  survivor  of  them,  and  not 

extended  to  their  representatives.  In  such  case,  they  re- 
semble a  Springing  Use  or  Executory  devise,  to  arise  within 
the  compass  of  a  life  in  being ;  and,  like  those  Executory 
limitations,  they,  in  no  degree,  transgress  the  perpetuity- 
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boundary.  The  Powers,  therefore,  of  which  future  mention 
is  made,  will  be  understood  to  mean,  such  as  are  reserved 
or  limited  to  persons,  and  their  representatives. 

2.  It  is  conceived,  that  a  special  Power,  limited  in  a  Powert  re- 
simple  conveyance  in  fee,  to  be  exercised  with  the  consent  oT^Sa^^ 
of  the  beneficial  owner  for  the  time  being,  is  entirely  valid,  owners,  valid. 
and  may  be  exercised,  at  any  time,  unless  such  an  exercise 

be  precluded  by  the  act  of  the  person,  whose  consent  is 
necessary.  This  rule  arises  from  the  conspicuous  circum- 
stance, that,  the  concurrence  of  the  party  interested  being 
requisite  to  any  disposition  under  the  power,  it  may  be,  at 
any  time,  destroyed  by  him ;  as  the  rule,  that  a  person  must 
not  derogate  from  his  own  act,  will  not  allow  a  man  to  avail 
himself  of  a  power  with  which  he  is  intrusted,  to  the  detri- 
ment or  disadvantage  of  rights  conferred,  or  interests  created; 
by  him,  in  another  capacity.  The  power  of  sale,  or  other 
power,  therefore,  does  not  operate  as  any  impediment  to  the 
alienation  or  settlement  of  the  property,  and,  consequently, 
offers  no  violation  to  the  laws  against  remoteness.  In  con- 
firmation of  this  view,  the  opinion  of  the  Commissioners  on 
the  law  of  Real  Property  may  be  adduced :  they  consider- 
ed, (6)  that,  "if  an  estate  be  limited  to  the  use  of  A.  B.,and 
his  heirs,  with  a  power,  reserved  to  C.  D.  and  £•  R,  and 
the  survivor  of  them,  and  his  heirs,  to  sell  or  exchange,  with 
the  consent  of  A.  B.,  or  the  persons  for  the  time  being  en- 
titled to  the  ownership,  there  seems  to  be  no  ground  for 
considering  this  objectionable,  on  account  of  its  tending  to  a 
perpetuity ;  for  the  conveyance  of  the  estate,  by  the  person 
entitled  to  the  ownership,  would,  in  effect,  destroy  the 
power,  as  he  could  not  afterwards  consent  to  the  exercise  of 
the  power ;  that  is  to  say,  he  could  not  defeat  his  own  act 
or  conveyance,  by  a  subsequent  exercise  of  his  power." 

3.  But  it  seems  equally  certain,  that  a  Power  of  sale,  or  Unrestricted 
any  other  Power  of  that  class,  limited  in  a  conveyance  in  .Pow6r»  Nm^cd 

J  J  in  conveyance 

fee,  or  in  a  settlement,  whereby  no  estate-tail  is  created,  in  &•»  «nd  not 

(6)  3  Rep.  34. 
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requiring  without  any  restriction  upon  the  period  of  its  exercise,  and 

consent  01  <•    •  *»        *        •  «     • 

beneficial  not  requiring  the  consent  of  the  person  for  the  time  being 

u^ITpiSclplc.  ^titled,  is  wholly  void.     No  act  of  the  beneficial  owner 

being  available  to  over-ride  the  power,  it  hangs  suspended 
over  the  fee,  like  an  unbarrable  Executory  devise  or  Spring- 
ing Use ;  and,  its  exercise  not  being  restricted  within  due 
limits,  it  must,  (it  should  seem)  like  those  limitations,  also, 
in  similar  cases,  be  void  for  remoteness. 

Here,  indeed,  the  vexata  qucestio  of  the  pro  tanto  validity, 
or  in  toto  remoteness,  of  the  power,  arises.  If,  in  any  case, 
an  unconfined  power,  not  requiring  the  consent  of  the 
persons  entitled  to  the  ownership,  and  not  collateral  to 
estates-tail,  can  be,  to  any  extent,  good,  such,  it  is  evident, 
must  be  powers,  of  the  class  supposed*  It  may,  then,  with 
little  hesitation,  be  admitted,  that,  upon  strict  principle  and 
analogy,  a  bare  naked  power,  reserved  on  a  conveyance  in 
fee,  to  a  stranger  and  his  heirs,  must  be  treated  as  wholly 
invalid,  on  the  ground  of  remoteness.  From  this  conclusion, 
there  is,  clearly,  no  escape,  which,  upon  examination,  will 
not  be  found  to  resolve  itself  into  a*  sophistical  evasion,  rest- 
ing solely  on  considerations  of  convenience,  or  originating  in 
a  desire,  to  avert  the  evils  consequent  upon  the  rejection  of 
a  different  practice,  long  prevalent  For,  as  it  has  been,  once 
and  again,  said,  wherein  consists  the  difference,  between 
direct  Executory  limitations,  and  Powers  of  sale  and  other 
Powers,  of  a  similar  nature,  but  in  the  circumstance,  that 
the  latter  leave  the  creation  of  the  future  interests,  to  the 
intervention  of  a  person  invested  with  a  discretion  to  that 
end  ?  and  how  does  this  difference  affect  the  connexion  of 
each,  with  the  laws  against  remoteness,  seeing  that  they  are 
alike  directed  to  objects  within  the  scope  of  those  laws  ?  and, 
if  equally  embraced  by  the  provisions  of  the  perpetuity-rule, 
must  not  their  original  form  and  character  supply  the  re- 
quired restrictions?  and  must  not  the  result  of  the  absence 
of  such  restrictions  be,  in  both  alike,  the  invalidity,  ab 
origine  et  in  toto,  of  the  future  limitation  and  power  ? 
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Considerations,  such  as  these,  seem  to  have  influenced 
the  Real  Property  Commissioners,  who  lay  it  down,  (c) 
that,  *  if  an  estate  were  settled  to  the  use  of  A.  B.,  and  his 
heirs,  with  a  power  of  sale  or  revocation,  reserved  to  C.  D., 
and  his  heirs,  without  requiring  the  consent  of  A.  8.,  or  the 
person  for  the  time  being  entitled  to  the  beneficial  owner- 
ship, to  the  exercise  of  the  power,  this  would  have  a  direct 
tendency  to  a  perpetuity,  and  would,  it  is  conceived,  accord- 
ing to  the  present  state  of  the  law,  be  void ;"  although  the 
learned  gentlemen  add,  that  they  "  are  not  aware,  that  it 
has  been  so  expressly  determined." 

The  indefensible  character,  then,  in  point  of  principle,  of 
unlimited  Powers  of  sale,  and  other  similar  Powers,  re- 
served on  conveyances  in  fee,  or  on  settlements,  not  creating 
any  estate-tail,  and  exerciseable  without  consent,  being  as- 
certained, it  may  be  inquired,  whether  there  be  any  extrinsic 
considerations,  sufficiently  potent,  to  form  a  plausible  justifi- 
cation, for  an  exception,  quoad  hoc,  from  the  rigid  demands 
of  the  perpetuity-rule ;  and,  if  so,  to  what  cases,  such  con- 
siderations extend* 

Now,  it  is  manifest,  that,  regarded  as  a  question  of  con-  Actual  exorcise 
venience,  simply,  that  of  the  validity  or  invalidity  of  an  un-  Powers  of  sale, 
limited  power,  must  be  materially  affected  by  the  circum-  foj1*"111^^ 
stance  of  its  presenting  a  definite  object,  to  be  accomplished  debts  and 
by  its  exercise,  as  contra-distinguished  from  a  bare  naked  distribution, 
power,  destitute  of  any  connexion  with  an  ulterior  purpose,  mZ^^e 
and  serving  no  ostensible  end,  beneficial  either  to  the  person 
entitled  to  the  ownership,  or  the  individual  invested  with 
the  power.    A  power,  for  instance,  to  executors,  to  sell  real 
estate,  for  the  satisfaction  of  debts,  or  legacies,  or  for  the 
purpose  of  realizing  a  fund,  to  be  distributed  in  a  particular 
manner,  or  to  be  consolidated  with  a  testator's  general 
estate,  is,  to  all  intents  and  purposes,  a  trust,  for  the  ex- 
ecution of  which,  the  parties  to  be  benefited  by  it,  would, 

(c)  3  Rep.  34. 
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doubtless,  have  a  remedy ;  unless,  indeed,  in  the  case  of  an 
absolute  discretion  being  vested  in  the  donee  of  the  power ; 
and,  even  in  such  case,  also,  when  a  necessity  for  the 
exercise  of  the  power  has  arisen,  and  the  charges  or  sums, 
secured  under  the  power,  are,  in  other  respects,  legal  de- 
mands. 

Thus,  a  learned  author  has  remarked  (d) : — "  In  prac- 
tice, it  often  occurs,  that  a  sale  is  made  under  a  will 
which  empowers  the  testator's  trustees,  and  the  survivor, 
and  the  heire  of  the  survivor,  to  sell  his  real  estate,  (most 
commonly,  his  copyholds,  in  order  to  avoid  the  necessity  of 
the  trustees  being  admitted  previously  to  a  sale,)  without 
any  restriction  in  point  of  time.  If  a  Court  of  law  re- 
garded the  power  abstractedly  from  its  purposes  and  objects, 
it  must  necessarily  hold  the  power  to  be  void,  as  infringing 
the  Rule  against  Perpetuities ;  but,  in  all  probability,  the 
same  anxiety  to  uphold  titles,  and  make  the  actual  law  con- 
form, as  nearly  as  possible,  to  the  opinion  and  practice  of 
Conveyancers,  to  which,  probably,  we  may  ascribe  the  recent 
determinations,  would  induce  a  Court  of  law,  to  look  at  the 
purposes  for  which  the  power  is  to  be  exercised,  and,  if  it 
perceived  in  those  purposes,  a  sufficient  security  against  the 
danger  of  perpetuities  f  in  other  words,  if  there  was  in  any 
person  an  actual  right  to  enforce  the  sale,  (as,  where  it  is  to 
be  made  for  the  purpose  of  paying  debts  or  legacies,  or  the 
like,)  the  power,  though,  in  terms,  unrestricted  and  indefi- 
nite, would  be  held  to  be  good.  The  manner  in  which  the 
objection  to  the  validity  of  indefinite  Powers  of  sale  in 
settlements  was  disposed  of  in  the  recent  cases,  leaves  us 
no  room  for  doubt  on  this  point" 

The  justice  and  weight  of  these  considerations  can  re- 
ceive no  confirmation  from  the  writer's  pen ;  but  he  ventures 
to  predict,  that,  should  the  question  ever  call  for  judicial 
notice,  the  Courts  will  support  the  actual  exercise  of  the 

(</)  1  J«rm.  Willg,  260.     And  see  1  Jwm.  Pow.  Dev.  250,  n. 
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class  of  Powers  referred  to,  if  made  within  the  limits  of  per- 
petuity ;  although  violation  will  thereby  be  offered  to  the 
integrity  of  one  of  the  accessory  rules  of  remoteness,  which 
requires  every  limitation  of  a  future  interest,  in  its  original 
form  and  nature,  to  be  such  as  will  necessarily  take  effect, 
if  at  all,  within  the  prescribed  period.  It  may  be  observed, 
that  the  view,  here  taken,  of  the  influence  of  considerations 
of  convenience,  upon  the  question  of  the  remoteness  of 
Powers,  is  confirmed  by  the  Real  Property  Commissioners, 
who  remark  (e) : — "  A  power  of  sale,  for  raising  money  for 
payment  of  debts  generally,  does  not  seem  to  be  within  the 
reasons  of  the  Rule  against  Perpetuities." 

But,  if  an  equitable  regard  to  the  purposes  and  objects  of  Naked  powers 
unlimited  Powere  shall  be  considered  sufficient,  to  exempt  upon  any 
them,  in  some  cases,  from  the  full  rigor  of  the  Rule  against  convenience. 
Perpetuities,  it  is  clear,  that  the  absence  of  any  definite 
purpose,  to  be  effected  by  the  exercise  of  a  power,  leaves 
it  exposed  to  the  application  of  that  Rule,  unmitigated  and 
unrestrained  by  any  considerations  of  expediency  or  con- 
venience.    It  seems,  in  that  case,  to  be  attended  with  all 
the  injurious  consequences  of  remote  Springing  and  Shifting 
Uses  and  Executory  devises,  without  a  similar  pretext  of  the 
personal  benefit  of  the  donee. 

But,  independently  of  the  objection  presented,  by  sound  Practical  ob- 
principles  of  law,  to  a  modification  of  the  unlimited  Powers  refcrenc/to 
in  question,  there  is  another,  which  seems  to  be  almost  ^Sod^beinu 
inseparable  from  the    practical  application  of  any  such  "^practicable 

...  to  select  any 

doctrine.  The  period,  during  which,  if  at  all,  a  power  lives,  to  form  a 
could  possibly  be  exercised,  is  that  of  one  or  more  life  or  par^on 
lives  in  being  and  a  term  of  twenty-one  years.  Now,  it 
may  be  asked,  what  lives  are  to  be  selected,  for  the  purpose 
of  forming  a  portion  of  this  period?  those  of  all  persons  in 
existence  at  the  creation  of  the  power  ?  of  the  immediate 
donees  of  the  power  ?  or,  of  what  other  person,  or  body  of 

(<)  3  Rep.  35. 
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persons  ?  and  would  not  the  selection  of  any  particular  life 
or  lives  be  arbitrary  and  insupportable?     And,  again,  if  it 
be  clem*,  that  the  extreme  period  of  lives  in  being  and 
twenty-one  years  cannot  be  resorted  to,  for  the  purpose  of 
supporting  an  exercise  of  the  power,  upon  what  ground,  can 
a  portion  of  that  period  be  subtracted,  and  the  power  be  held 
good,  if  exercised  within  an  insulated  term  of  twenty-one 
pears  t    That  term  is  an  integral  part  of  the  period  of 
remoteness,  and  not  supplemental  to  it;  and,  although  a 
limitation  may  be  expressly  made,  to  take  effect  within 
twenty-one  years,  simply,  and  will  be  good,  if  it  actually 
do  so ;  yet,  when  no  limit  at  ail  is  fixed,  it  is  difficult  to 
understand,  how  anything  less  than  the  whole  allowed 
period,  considered  as  one  substantive  and  complete  term, 
can  be  made  available ;  and,  if  from  the  nature  of  the  case, 
that  be  impossible,  all  effort,  to  support  the  actual  exercise 
of  an  indefinite  power,  seems  to  fail- 
It  is  true,  these  last  considerations  affect  alike  all  un- 
limited Powers,  whether  naked,  or  serving  an  ulterior  end, 
as  the  payment  of  debts,  or  the  like ;  but,  if  the  latter  are 
to  be  considered,  as  exempted  from  the  rigid  requirements 
of  the  perpetuity-rule,  it  is  highly  improbable,  that  some 
equally  convenient  mode  of  avoiding  the  practical  objec- 
tions alluded  to  would  not  be  discovered  and  judicially 
recognized     Perhaps,  indeed,  the  Courts  might  consider 
the  grounds,  for  supporting  Powers  of  the  latter  description, 
sufficiently  strong,  to  justify  their  being  regarded  as  not 
admitting,  practically,  and  in  reality,  of  any  objection  of 
remoteness,  and,  so,  to  exclude  them  entirely  from  the  ope- 
ration of  the  Rule  against  Perpetuities. 
Powen  of  sale       Before  quitting  this  subject  of  unlimited  Powers  declared 

in  mortgages  •      /•  «  «  n        «  « 

not  open  to       on  conveyances  in  fee,  notice  must  be  taken  of  a  class  of 
remotenessT1     8UC^  P°wen3»  which,  on  account  of  their  being  always  sub- 
ject to  be  defeated  by  the  beneficial  owner,  (although,  not 
in  consequence  of  any  express  reservation  of  consent,)  or, 
rather,  on  account  of  the  nature  of  the  object  of  the  power 
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presenting  a  guarantee  against  undue  remoteness  in  its 
execution,  are,  clearly,  unaffected  by  any  objection  on  that 
head.  The  Powers  in  question  are  the  common  Powers 
of  sale,  reserved  to  mortgagees,  and  their  heirs,  or  executors 
and  administrators,  as  additional  security  for  the  repayment  of 
the  principal-money  and  interest  These  Powers,  unques- 
tionably, do  not  operate  as  a  clog  upon  the  alienation  of  the 
property,  because  it  is  always  open  to  the  mortgagor  and  his 
representatives,  until  foreclosure,  by  redeeming  the  mortgage, 
to  claim  a  reconveyance  of  the  property,  and,  thereby,  to  put 
an  end  to  the  power :  and,  if  the  mortgagee  foreclose,  the 
power,  of  course,  immediately  ceases,  and,  with  it,  the 
rights  of  the  mortgagor;  in  respect  of  which  only,  any 
question  of  remoteness  can  arise.  It  has  been  well  ob- 
served (/)  of  these  Powers, — "The  ownership  is  merely 
incumbered,  and  that  incumbrance  is  fortified  by  a  power 
of  sale,  but  which  power  is  accessory  only  to  the  main 
purpose — that  of  securing  the  money.  The  whole  effect 
of  the  transaction  is  a  pledge,  with  a  power  superadded,  to 
render  that  pledge  more  available.  There  is  nothing,  which 
can  be  construed  into  an  attempt  to  set  the  ownership 
afloat,  beyond  the  period  permitted  by  law,  or,  in  other 
words,  to  create  a  perpetuity.  Whether  the  power  be  given 
to  the  mortgagee,  or,  to  a  third  person,  and  whether  the 
power  be  wholly  unclogged,  quoad  the  purchaser,  by  the 
requisites  of  default  in  payment,  notice,  &c,  will  make  no 
difference ;  for,  as,  in  equity,  the  mortgagor  may,  in  either 
case,  put  an  end  to  the  charge,  and,  with  it,  the  power,  and, 
in  the  meantime,  prevent  or  punish  an  undue  exercise  of 
it,  the  duration  of  the  power  is,  in  fact,  limited,  and  its 
execution  checked,  by  the  very  nature  of  its  object" 

4.  It  follows  from  the  principles,  on  which  the  doctrine  Powen 
secondly  above  laid  down  is  grounded,  that  an  unrestricted  Umiutions  in 
power  may  be  limited,  by  a  deed  or  will  creating  limitations  *ri€t9*tltmni> 

(/)  Uann.Pow.Der.  250,261,11. 
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strict  settle- 
ment, though 
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as  to  life- 
estates  and 
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in  strict  settlement,  if  the  consent  of  the  persons  for  the  time 
being  in  possession  under  the  limitations  be  required  to  the 
exercise  of  the  power ;  and  this  rule  will  hold,  as  to  all  the 
estates  created,  as  well  estates-tail,  as  the  ultimate  remainder 
in  fee.    In  such  a  case,  it  is  obvious,  that  the  tenant  for  life 
and  the  first  tenant  in  tail,  by  concurring  in  a  disentailing 
assurance,  or  the  tenant  in  tail  alone,  after  the  decease  of 
the  tenant  for  life,  may,  at  any  time,  destroy  the  power,  by 
depriving  themselves  of  the  liberty  of  consenting  to  its 
exercise.     And,  after  the  determination  of  the  estates  for 
life,  and  the  remainders  in  tail,  the  power  is  equally  subject 
to  any  alienation  of  the  remainderman  in  fee,  inconsistent 
with  its  exercise.     Thus,  the   Real    Property  Commis- 
sioners (g) : — "  If  an  estate  be  limited  to  the  use  of  A.  B., 
for  life,  with  remainder,  (in  the  usual  way  of  settlements,) 
to  the  use  of  the  first  and  other  sons,  successively,  in  tail, 
with  remainders-over,  of  a  similar  nature,  with  the  ultimate 
remainder,  to  C.  D.,  in  fee-simple,  with  a  power  of  revoca- 
tion reserved  to  some  other  person,  but  not  to  be  exercised 
without  the  consent  of  A.  B.,  or  the  person  entitled  to  the 
freehold  or  inheritance,  this  power  seems  not  to  be  against 
the  rule  of  perpetuity,  for  a  recovery  by  the  first  tenant  in 
tail  in  possession,  or  a  common  conveyance,  after  the  deter- 
mination of  the  preceding  limitations,  by  the  remainder* 
man  in  fee,  would  prevent  any  subsequent  exercise  of  the 
power." 

5.  Again,  a  power  given  by  deed  or  will,  creating  limi* 
tations  in  strict  settlement,  whether  it  is  to  be  exercised  with 
the  consent  of  the  parties  beneficially  interested,  or  not,  is 
valid,  as  to  the  estates  for  life  and  in  tail ;  but  is  wholly  void, 
as  to  the  ultimate  remainder  in  fee,  if  unrestricted,  and  not 
requiring  the  consent  of  the  person  to  whom  that  remainder 
is  limited  (A).  The  reason  of  this  is,  that  the  power  must 
be  good  as  to  the  estates  for  life,  because  they  are  within 


is)  3  Rep.  34. 


(A)  2  Prest.  Abst.  158. 
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the  rule;  and,  as  to. the  estates-tail,  it  is,  with  all  other 
Executory  limitations,  liable  to  be  defeated  by  the  disen- 
tailing assurance  of  a  tenant  in  tail ;  while,  as  to  the  re- 
mainder in  fee,  it  is,  like  every  other  such  power  similarly 
circumstanced,  and  not  given  for  a  particular  purpose* 
necessarily,  void. 

And  the  same  rule  holds  with  regard  to  Powers,  which  If  no  consent 
are  to  be  exercised  with  the  content  of  the  tenants  for  life,  nmwrities  of** 
and,  also,  of  the  tenants  in  tail,  when  of  full  age,  but  JJJJV^Sj 
which,  during  the  minorities  of  the  persons  for  the  time  good* 
being  entitled,  are  to  be  exercised,  at  the  discretion  and  of 
the  authority  of  the  trustees.     So  far  as  such  a  power  is  to 
be  exercised  without  consent,  it  is  similar  to  a  power,  to 
the  execution  of  which,  consent  is,  in  no  case,  required,  and 
its  validity,  therefore,  must,  to  that  extent,  be  determined 
upon  the  same  principles.     It  follows,  consequently,  that 
the  power  is  perfectly  valid,  as  to  the  life-estates  and  estates- 
tail  ;  but,  as  to  any  remainder  in  fee,  it  will  be  void,  so  far 
as  it  is  exerciseable  without  the  consent  of  the  person 
entitled  thereto. 

In  regard  to  the  destructibility  of  these  Powers,  during  Difference,  as 
the  life  of  a  tenant  for  life,  by  means  of  his  concurrence  MUtro?power 
with  the  remainder-man,  in  destroying  the  entail,  a  dis-  ^^s  ex- 
tinction is  to  be  noticed,  between  cases,  where  no  consent  life-estate, 
is  required,  and  those,  last  stated,  where  the  consent  of  of  beneficial 
the  beneficial  owner  for  the  time  being  is  necessary  to  an  ^mH^ not, 
exercise  of  the  power*    Where  the  power  does  not  require  "quired* 
a  consent  by  the  parties  beneficially  entitled,  it  would  seem, 
that,  during  the  continuance  of  the  life-estate,  a  tenant  in 
tail  cannot,  by  concurring  with  the  tenant  for  life,  in  a 
destruction  of  the  entail,  annihilate  the  power,  because, 
previous  to  the  time  fixed  for  the  estate-tail  to  take  effect 
in  possession,  the  power  has  priority,  in  respect  of  its  capa- 
bility of  being  exercised,  before  that  period ;  and  it  is 
not  in  the  power  of  the  tenant  for  life,  (as  his  consent 
is  not  required,)  by  joining  in  a  disentailing  assurance, 

o  o  2 
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with  the  tenant  in  tail,  to  prevent  the  power  being  exercised 
during  the  continuance  of  the  life-estate.  (*)  But,  if  the  con- 
sent of  the  tenant  for  life  be  required,  then,  his  concurrence 
with  the  remainderman  in  tail,  in  barring  the  entail,  will 
effectually  destroy  the  power,  although  the  consent  of  the 
tenant  in  tail  be  not  required ;  because  the  concurrence  of 
the  tenant  for  life  precludes  an  exercise  of  the  power,  during 
his  life,  and,  as  to  the  estate-tail,  after  the  determination  of 
the  life-estate,  it  is  co-equal  with  the  power,  and,  from  that 
period,  its  previous  destruction  begins  to  operate,  and  pre- 
vents the  power  being  exercised  It  must  be  remembered, 
however,  that,  as  the  concurrence  of  the  tenant  for  life  in 
barring  the  entail,  can  only  affect  the  power,  by  destroying 
the  right  of  consent,  subject  to  which  the  power  is  created, 
this  consequence  will  be  avoided,  as  well  as  the  merger  or 
determination  of  the  life-estate,  if  the  tenant  for  life  merely 
concur  to  give  his  assent  to  the  barring  the  estate-tail,  as 
protector  of  the  settlement,  under  the  act  for  abolishing  fines 
and  recoveries.  Under  the  former  system  of  fines  and  re- 
coveries, too,  the  destruction  of  the  power  of  consent  of  the 
tenant  for  life  might  have  been  avoided,  with  all  the  cer- 
tainty of  technical  accuracy,  by  conveying  to  the  tenant  to 
the  praecipe,  such  an  estate,  only,  as  would  leave  a  reversion 
in  the  tenant  for  life,  to  which  that  power  would  continue 
attached,  and  which,  either,  by  force  of  a  condition,  or,  by  a 
proper  declaration  of  uses,  accompanied  with  meiger,  might 
be  reduced  into  possession  after  the  recovery,  (k) 
Powen  limited  6.  It  would  seem,  that  the  different  rules,  with  respect  to 
bora  open  to "  the  validity  of  unrestricted  Powers,  when  limited  to  persons 
tSeMatm  $n  *****  an^  t^®**  representatives,  are  of  equal  force,  as 
•to"*!!  not  applied  to  limitations  of  such  Powers  to  persons  unborn, 
their  represen-  simply,  without  being  extended  to  their  representatives, 
tatives.  ,pke  danger  being,  in  both  cases,  the  same,  viz.,  the  possi- 

(0  See  Burt.  Elem.  Cotnp.  272.      distinction  taken  in  the  text. 
But  the  leaned  author  does  not  seem  (a)  Burt  Elem.  Comp.  272,  n. 

to  have  observed  or  reeoffnised  the 
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bility  of  the  exercise  of  the  power  beyond  the  allowed  limits 
of  remoteness,  the  remedy,  upon  whatever  principle  regu- 
lated, must  be  the  same,  also.  Were  there,  in  the  nature  of 
the  case,  any  greater  tendency  to  a  perpetuity,  in  the  limi- 
tation of  a  power  to  a  person  unborn,  than,  in  such  a  limi- 
tation to  a  person  in  esse,  and  his  heirs,  or  his  executors  and 
administrators,  there  might  be  ground,  for  requiring  every 
such  power,  as  originally  limited,  to  conform  to  the  Rule 
against  Perpetuities.  But,  such  not  being  the  case,  it  is 
clear,  that  all  the  safeguards  which  we  have  seen  to  exist,  in 
the  case  of  Powers  limited  to  persons  in  esse  and  their  re- 
presentatives, in  the  nature  of  consents,  liability  to  destruc- 
tion by  tenants  in  tail,  and  (possibly)  specific  objects  to  be 
accomplished  by  the  execution  of  Powers,  equally  argue,  in 
similar  cases,  against  any  remote  tendency  in  unrestricted 
Powers,  limited  to  persons  unborn. 

7.  A  class  of  Powers  remains  to  be  considered,  to  which  Powers  of 
little  attention  seems  to  have  been  given,  in  connexion  with  terms,  &&?  on 
the  laws  against  remoteness.     The  Powers  in  question  are  jT"*^0011" 
Powers  of  determining  terms  or  other  like  estates,  valid  in  their  «▼«»*»• 
creation,  on  future  contingent  events,  which  may  possibly 
happen  after  the  expiration  of  the  period  prescribed  by  the 
Rule  against   Perpetuities.     Of  these  Powers,  the   Real 
Property  Commissioners  thus  remark  (/) : — "  If  an  estate 
be  limited  to  A.  B.,  for  a  term  of  one-thousand  years,  so  as 
to  vest  the  absolute  legal  and  equitable  interest  in  him,  with 
remainder,  to  C.  D.,  and  his  heirs,  with  a  power,  reserved 
to  the  same  C.  D.,  and  his  heirs,  to  revoke  or  determine  the 
term,  there  is  reason  to  suppose,  this  power  would  be  void ; 
for  the  power  might  be  exercised,  after  the  period  fixed  as 
the  boundary  for  perpetuities.*9 

That  such  Powers  are  within  the  reason  of  the  Rule, 
seems  scarcely  to  need  remark ;  as  whatever  tends  to  sus- 
pend the  absolute  vesting  of  interests,  is,  obviously,  among 

(/)  3  Rep.  34. 
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the  objects,  against  which  the  Rule  for  the  prevention  of 
Perpetuities  is  directed ;  and  it  is  plain,  the  acquisition  of 
the  absolute  ownership  is  equally  postponed,  whether  the 
first  taking  effect  of  a  limitation  depend  on  some  antecedent 
event,  or  its  continued  enjoyment  be  liable  to  interruption, 
from  the  exercise  of  a  power,  vested  in  some  other  person. 
The  difference,  however,  between  the  two  cases,  is,  that, 
whereas,  if  a  limitation  depend  on  a  condition  precedent, 
any  remoteness  in  the  contingency  wholly  invalidates  the 
gift  expectant  upon  it,  the  effect  of  the  Rule  against  Per- 
petuities, in  the  case  of  an  estate  or  interest,  already  vested, 
being  made  liable  to  be  defeated,  by  a  power  of  revocation 
which  is  too  remote,  is,  simply,  to  disencumber^  the  limita- 
tion, of  the  void  superadded  power.  And,  if  the  question 
be,  whether  a  power  of  revocation,  such  as  that  referred  to, 
is  void,  as  too  remote,  it  seems  only  necessary,  to  observe, 
that,  if  it  be  limited  to  a  person  and  his  representatives, 
and  do  not  serve  any  legal  ulterior  purpose,  (such  as,  the 
payment  of  debts,  or  the  like,)  it  must,  upon  the  general 
principles  of  the  law  against  perpetuities,  be  regarded,  as 
transgressing  (in  that,  it  is  not  confined  to,)  the  allowed 
limits,  and  as,  therefore,  void.  And,  consequently,  it  is  ap- 
prehended, that  a  power  of  revocation  of  a  term,  limited  to 
a  stranger  and  his  heirs,  or  executors  and  administrators, 
in  the  event  of  the  donee  of  the  term  dying  without  issue 
generally,  (supposing  the  case  not  comprehended  by  the 
recent  enactment  of  1  Vict  c.  26,  before  considered,)  or 
any  other  event,  not  necessarily  happening  within  the  pre- 
scribed period,  would  be  void,  as  too  remote :  although  it 
seems  clear,  that  there  is  no  objection,  in  point  of  remote- 
ness, to  the  limitation  of  a  term  of  years,  determinable  (by 
the  original  form  of  the  limitation,)  on  the  indefinite  failure 
of  the  termor's  issue,  or  on  any  other  event 
At  to  remote-        But,  it  seems  questionable,  whether  the  same  considera- 

ness  of  Powers,   .•/•  i_«t_i_  A     i_  i  • 

in  reference  to   tlons  °«  convenience,  which  we  have  seen  to  have  place  in 
tenu  created     regard  to  sonic  Powers  of  sale,  and  the  like,  would  not  be 
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allowed  to  uphold  Powers  of  revocation,  of  this  kind,  if  it  in  marriage 
should  appear,  that  the  term  was  created  for  a  temporary  jetttanenta. 
purpose,  (as,  for  securing  a  jointure,  or,  raising  younger 
childrens'  portions,  or,  otherwise,  as  a  security  for  the  pay- 
ment of  a  sum  of  money,)  and  a  power  of  revocation,  as 
to  which,  therefore,  could  not  be  expoeed  to  any  question 
of  remoteness.  Thus,  the  Commissioners  on  the  law  of 
Real  Property,  after  the  paragraph  last  above  quoted, 
remark,  as  follows  (m): — "  The  case  seems  to  be  essentially 
different,  where,  in  the  usual  way  of  marriage-settlements, 
a  term  of  years,  preceding  all  the  other  limitations,  is 
limited  to  trustees,  for  a  particular  purpose,  connected  with 
the  other  limitations  in  the  settlement,  and,  usually,  with  a 
provision  for  the  cesser  of  the  term,  when  the  purpose,  for 
which  it  was  created,  has  been  effected,  (as,  a  term,  either, 
for  securing  a  jointure,  or,  for  raising  portions  for  younger 
children,)  subject  to  a  power  of  sale  and  exchange,  to  be 
exercised  only  with  the  consent  of  the  beneficial  owner, 
and  which  power,  if  exercised,  would,  of  course,  over-reach 
all  the  preceding  limitations.     This  power  can  scarcely  be 

* 

said  to  have  any  tendency  to  a  perpetuity,  as  defeating  the 
preceding  term;  for,  in  the  former  case,  the  term  must 
determine  with  the  death  of  the  jointress,  and  payment  of 
the  arrears,  if  any,  of  the  jointure,  and,  in  the  latter,  upon 
payment  of  the  portions ;  and,  if  it  be  alleged,  that  the  pay- 
ment of  the  arrears  of  the  jointure,  in  the  one  case,  and,  of 
the  portions,  in  the  other,  may  protract  the  duration  of  the 
term  beyond  the  limits  of  the  restraint  upon  perpetuities, 
so  as  to  render  it,  in  effect,  an  absolute  term,  the  proposi- 
tion may  be  denied,  because  the  mere  circumstance,  that 
the  arrears  and  portions  may  not  be  raised  or  paid,  for  a 
period  beyond  a  life  or  lives  in  being,  and  twenty-one  yean 
afterwards,  if  they  wene,  (as  they  must  be)  necessarily 
raisable  and  payable  within  the  term,  or  immediately  on  the 

(»)  3  B«p.  36. 
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expiration  of  it,  does  not  render  the  trust  for  raising  them, 
void  in  equity ;  and,  if  the  trust  be  not  void  in  equity,  how 
can  the  cesser  of  the  term,  upon  the  same  event,  be  deemed 
too  remote,  at  law.     The  rules  of  law  and  equity,  so  far  as 
they  concern  perpetuities,  do  not,  we  apprehend,  differ. 
From  these  observations,  it  may  be  inferred,  that  the  power, 
in  the  case  put,  is  not  void,  ab  initio,  by  reason  of  its  ten- 
dency to  over-reach  a  preceding  term,  and,  if  so,  it  cannot, 
as  it  is  conceived,  be  void,  by  the  term  afterwards  becoming 
absolute,  by  alienation,  as,  by  a  sale  for  the  purpose  of  rais- 
ing the  money  secured  by  it     The  exercise  of  the  power 
cannot  afterwards  defeat  the  term,  made  absolute  by  aliena- 
tion; but  the  power  may,  nevertheless,  be  exercised,  in 
respect  to  the  other  limitations,  but  subject  to  the  term;  as, 
in  the  case,  where  a  tenant  for  life,  whose  consent  is  neces- 
sary to  the  exercise  of  a  power,  makes  a  lease,  there,  the 
subsequent  exercise  of  the  power  cannot  over-reach  the 
lease.     Supposing,  however,  that  the  term  be,  in  its  crea- 
tion, absolute,  or  without  any  clause  of  cesser,  yet,  consider- 
ing, that  it  is  a  mere  security  for  the  payment  of  a  sum  of 
money,  and  that,  subject  to  that  charge,  and  until  the  term 
is  absolutely  aliened  for  raising  the  money,  the  term  is  con- 
solidated with  the  other  limitations  in  the  settlement,  and 
attendant  upon  them,  there  seems  to  be  no  substantial 
objection  to  the  power,  on  the  ground  of  perpetuity." 

It  will  be  observed,  that  the  argument,  against  any  ten- 
dency to  a  perpetuity,  in  the  power,  in  the  case  put  by  the 
Commissioners,  is  rested,  not,  on  the  impossibility  of  an 
exercise  of  the  power,  beyond  the  allowed  limits,  but,  on 
the  circumstance  of  the  object  to  be  effected  by  the  term 
being  such,  that  it  cannot  reasonably  be  supposed,  the  term 
itself  will  endure,  for  any  influential  or  efficient  purpose, 
(designed  in  its  creation)  longer  than  the  prescribed  period 
of  perpetuity.  If  such  be  the  character  of  the  term,  it  is 
manifest,  all  objection  to  the  power  of  revocation,  on  the 
score  of  remoteness,  so  far  as  that  power  affects  the  term, 
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is,  "  substantially,"  removed ;  although,  it  most  be  admitted, 
that,  if  the  term  be  absolute  or  not  liable  to  cesser,  it  seems 
difficult  to  regard  it,  at  law,  as  other  than  a  term  for  the  full 
number  of  years,  for  which  it  is  limited,  without  regard 
to  the  character  of  the  particular  objects  contemplated  in  its 
creation.  The  circumstance,  also,  that  the  term  is  consoli- 
dated with  the  general  body  of  limitations  in  the  settlement, 
and  inserted  and  located,  with  especial  regard  to  the  objects 
to  be  effected  by  it,  greatly  tends,  in  an  equitable  point  of 
view,  to  place  the  term  on  an  equal  footing  with  the  other 
limitations,  in  regard  to  their  connexion  with  the  power, 
and,  therefore,  to  render  the  latter  valid,  as  respects  the 
term,  if  it  be  not  void,  as  to  the  other  limitations  with 
which  it  is  associated  or  concurrent 

Upon  the  whole  subject  of  these  special  Powers,  as  General 
affected  by  the   Rule  against  Perpetuities,— it  must  be  to  unlimited 
admitted,  that  a  strong  disposition  is  discernible,  in  our  3£J^ 
judges  of  law  and  equity,  towards  a  moderate  relaxation 
of  the  established  principles  of  the  laws  against  Perpe- 
tuities, in  favor  of  unlimited  Powers,  when  their  actual    • 
exercise  is  confined  within  legal  limits;   although,  as  all 
bounds  to  rules,  founded  on  notions  of  expediency  only, 
are  merely  arbitrary,  it  is  impossible  to  say,  how  far  a 
respect  for  past  professional  laxity,  and  general  convenience, 
may  lead  to  a  disregard  of  the  strict  line  of  principle  and 
analogy. 
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CHAPTER  XXVI. 

OF  THE  RULE  AGAINST  PERPETUITIES*  AS  IT    AFFECTS  THE 

IMPLICATION  OF  ESTATES. 

No  legal  As  the  system  of  law  is  harmonious,  and  regardful,  in 

be  made0*  ^  eacn  °^ *te  branches,  of  the  principles  on  which  others  are 
inconsistent       based,  it  follows,  that  no  estate  or  interest  can  be  created 

with  the  Rule  .     . 

against  by  mere  operation  of  law,  or,  as  it  is  termed,  by  imptica* 

erpetuiues.      ^.^  wajgh  WOuld  be  void,  as  too  remote,  under  the  Rule 

fixing  bounds  to  express  limitations  of  future  interests* 
The  policy  of  law,  which,  in  support  of  a  liberal  construc- 
tion of  the  intention  of  testators  and  others,  raises  estates 
upon  implied  gifts,  cannot,  consistently  with  a  wise  regard 
for  the  proportions  of  the  jurisprudential  system,  be  per- 
mitted to  have  course,  if  the  application  of  it,  to  any 
given  case,  would  induce  an  infringement  of  that  universal 
boundary  to  the  creation  of  interests,  suspending  the  acqui- 
sition of  full  power  over  property,  ascertained  and  fixed  by 
the  Rule  against  Perpetuties.  How  strong  soever  the  pre* 
sumption,  therefore,  or,  however  calculated  to  promote, 
what  may  be  presumed  to  have  been,  the  designs  of  the 
author  of  the  limitations,  or,  to  support  and  complete  his 
general  dispositive  scheme,  it  must  ever  be  a  sufficient 
answer  to  any  attempt  for  giving  it  effect,  that  it  will  in- 
volve a  disregard  of  the  landmark  which  binds  on  all  sides 
the  settlement  of  every  species  of  property.  (») 

(»)  1  Jam.  Wills,  260. 
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And  this  principle  is  as  easy,  in  its  practical  realisation, 
as  it  is  simple,  in  itself.  The  effect  of  the  application  of  the 
laws  against  remoteness,  to  any  particular  case  of  express 
gifts,  has  but  to  be  discovered,  and  the  extent,  to  which  the 
implication  of  a  like  estate  or  interest,  under  similar  circum- 
stances, may  be  affected  by  it,  is  immediately  ascertained. 
Whether  this,  or  what  other,  circumstance  has  occasioned 
the  scarcity  of  authority  which  characterizes  this  department 
of  the  law  of  perpetuity,  it  is  unnecessary  to  inquire :  it 
may  suffice  to  know,  that,  from  the  nature  of  the  doctrine, 
little,  if  any,  difficulty  can  ever  occur,  in  the  way  of  its 
practical  application.  Whatever  the  doubt  be,  it  will  ensue 
from,  and  be  indentical  with,  that  which  may  attend  the 
primary  question  of  the  remoteness  of  an  express  limitation, 
similar  to  the  one  sought  to  be  implied:  that  removed,  and 
the  subordinate  difficulty  also  ceases. 

The  only  authority,  at  all  bearing  on  the  question,  is  a  case  of 
case,  (o)  in  which  a  testator  gave  his  estates,  to  his  nephew,  ^STv!  *" 
W.  B.,  eldest  son  of  his  brother,  R.,  and  his  assigns,  for  &****• 
life,  remainder,  to  his  first  and  other  sons,  in  strict  settle- 
ment^ and  for  want  of  such  issue,  then,  to  the  second  son 
of  his  said  brother,  for  life,  and  after  the  death  of  the  said 
second  son,  then,  to  the  first  son  of  the  body  of  such  second 
son,  and  to  the  heirs  male  of  the  body  of  such  second  son, 
lawfully  to  be  begotten,  and  for  default  of  such  issue,  to  the 
third,  fourth,  and  fifth,  and  every  other  son  and  sons  of  the 
said  second  son  of  the  said  R.,  according  to  their  seniority, 
and  to  the  heirs  male  of  the  body  of  the  third,  fourth,  fifth, 
and  other  sons  of  the  said  second  son.  The  testator  de- 
clared, that  the  reason  of  his  settling  and  limiting  his  estates 
as  aforesaid,  was,  because  he  desired  to  have  the  same  con- 
tinue in  his  name  and  blood.  The  testator's  brother  had 
only  one  son,  W.,  born  in  the  testator's  lifetime;  but  a 

(o)  Chapma*  <L  Ofocr  ▼.  Brown,  3  Burr.  1630. 
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second  son,  T.,  was  subsequently  born.     W.  died  without 
issue,  upon  which  T.,  the  second  son,  entered,  and  suffered 
a  recovery ;  which  raised  the  question,  whether  the  second 
son  took  an  estate-tail,  or  only  an  estate  for  life.     It  was 
contended,  against  the  recovery,  that  T.  was  only  entitled 
to  an  estate  for  life,  for  that  the  ambiguity,  in  the  devise,  to 
take  place  immediately  after  his  death,  arose  from  an  inad- 
vertency in  transcribing  the  will;  the  transcriber  having 
omitted,  after  the  words,  "  to  the  first  son  of  the  body  of 
such  second  son  and  to  the  heirs  male  of  the  body  of  such," 
the  words,  "  first  son  lawfully  to  be  begotten,  and  for  want 
of  such  issue,  then  to  the  second  son  of  the  body  of  such 
second  son  of  R.,  and  to  the  heirs  male  of  the  body  of 
such,"  which,  if  inserted,  would  have  rendered  the  clause 
clear  and  sensible,  and  which,  it  was  contended,  ought  to 
be  supplied,  on  the  evident  intention.    The  Court  of  B.  R. 
held,  that  T.,  the  second  son,  took  an  estate-tail,  and  that 
the  limitations,  supposed  to  be  left  out,  could  not  be  in- 
serted ;  and,  in  support  of  this  view,  it  was  said,  that  the 
limitations  could  not  be  supplied,  as  the  person,  in  whose 
favor  the  implication  was  sought  to  be  made,  was  the 
child  of  a  son  of  T.  unborn  at  the  death  of  the  testa- 
tor ;  although,  it  is  true,  the  Court  observed,  that,  if  the 
omitted   limitations  could  be    supplied,  the   doctrine  of 
qy-pre*s  would  be  applicable,  to  vest  an  estate-tail  in  T., 
the  second  son. 

With  this  notice  of  the  only  decided  case  to  be  found,  at 
all  affecting  the  question,  we  may  close  this  glance  at  the 
operation  of  the  Rule  against  Perpetuities,  upon  the  raising 
of  estates  by  implication  of  law ;  a  subject,  which  has,  in- 
deed, been  introduced,  rather,  out  of  regard  to  the  theoretic 
completeness  of  our  view,  than,  from  any  novelty  of  rule  or 
principle  connected  with  it 
Present  notice  It  may  be  observed,  however,  that  the  notice,  here  taken, 
implication  of    of  implied  estates,  (as  the  learned  reader  will  have  per- 
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ceived,)  only  contemplates  them,  as  they  may  infringe  the  estates  vioLa- 

ft^BA    1ft  VTA 

Rule  against  Perpetuities,  and  not,  in  connexion  with  the  against 
purpose,  frequently  served  by  them,  of  preventing  a  viola-  remoteiie88« 
tion  of  that  Rule ;  which  was  formerly  seen,  when  engaged 
upon  the  subject  of  limitations  after  a  failure  of  issue,  and 
their  relation  to  prior  estates,  express  or  implied* 
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OF     THE     BULB     AGAINST     PERPETUITIES,    AS     IT     AFFECTS 

EXECUTORY  TRUSTS. 

Rule§  of  law         It  has  been  before  remarked,  and  the  whole  course  of 

^oe^n  y  this  Treatise  has  illustrated  the  observation,  that  there  is  no 

J^J^J"  difference  between  the  Courts  of  law  and  equity,  in  the 

when  limit*-  administration  of  the  rules  restricting  the  remoteness  of 

tKHit  complete*  — 

Executory  limitations.     Nor  will  a  Court  of  equity,  where 
the  limitations  of  trusts  are  complete  in  themselves,  or,  as  it 
is  termed,  executed,  mould,  alter,  or  put  a  peculiar  con- 
struction upon  them,  in  order  to  evade,  or  preserve  the 
limitations  from  the  operation  of,  the  Rule  against  Perpetu- 
ities :  the  ordinary  principles  of  interpretation  are  adhered 
to,  without  regard  to  any  consequences  that  may  ensue  from 
the  application  of  a  rule,  extrinsic  to  the  particular  question 
of  construction,  and  which  application  must  follow,  and 
take  place  as  a  consequence  of,  a  construction,  previously 
determined  on  or  adopted,  upon  grounds  peculiar  to  itself 
and  of  individual  and  independent  force. 
But  if  limit*-         But,  where  the  settlor  or  testator  has  purposely  framed 
only,  equity      his  dispositive  scheme  after  the  character,  rather,  of  a 
themTwit/       declaration,  as  to  what  are  his  general   intentions  and 
regard  to  lews    designs,  than,  of  a  series  of  formal  and  sufficient  limi- 

against  ^° 

remoteness.       tations,  in  themselves  actually  definite,  and  by  their  author 

intended  to  be  complete,  then,  he  seems  designedly  to 
leave  the  office  of  carrying  out  and  giving  effect  to  his 
dispositions,  to  that  jurisdiction,  which  takes  cognisance 
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of  matters  of  trust  and  agreement,  and  seeks  to  discover 
the  real  intentions  of  parties,  in  their  dispositions  of,  and 
contracts  respecting  property.  In  expressly  directing  the 
execution  of  a  formal  settlement,  or,  in  leaving  such  a 
direction  to  necessary  implication,  (either,  from  the  cir- 
cumstances of  the  case,  or,  from  the  tenor  of  the  instrument,) 
an  intention,  by  inevitable  construction,  appeare,  that  what 
is  deficient,  informal,  and  wanting  in  precision,  in  the  first 
instrument,  should  be  supplied,  remedied,  and  improved,  in 
the  settlement  to  which  it  is  introductory. 

And,  further,  inference  is  deducible  from  this  limitation 
of  trusts  in  the  executory  form,  that  the  settlor  or  testator 
intends  his  dispositions  to  be  carried  out,  not  only,  more 
formally,  but,  also,  with  a  stricter  regard  to  legal  rules  and 
technicalities;  and,  yet  further,  that,  should  his  general 
scheme  of  disposition  indicate  any  tendency  to  a  violation  of 
those  rules,  it  may  be  effectuated  as  far  only  as  they  will 
permit,  and  in  a  manner,  to  insure  the  validity  of  the  whole 
series  of  limitations,  created  in  pursuance  of  his  general 
directions,  in  point  of  legal  accuracy.  To  suppose  a  person 
declaring  trusts  of  this  executory  kind,  desirous  of  having 
them  specifically  carried  out,  in  a  manner  that  would  lead 
to  their  general  or  total  failure,  is  to  make  him  desire  to  do, 
and  not  to  do,  at  the  same  time :  an  absurdity,  to  which, 
not  even  a  manifest  tendency  to  illegality,  in  the  scope  of 
his  dispositions,  can  reconcile  us,  and  which  must,  therefore, 
be  avoided,  by  completing  his  settlement,  as  near  as  may  be 
to  his  intentions,  conformably  with  the  rules  of  law. 

Of  this  kind,  plainly,  are  trusts  executory,  evincing  an 
intention,  on  the  part  of  their  author,  to  settle  his  property, 
in  a  manner,  which  would  expose  his  dispositions,  to  objec- 
tion on  the  score  of  remoteness.  If  the  direct  object  and 
effect  of  his  limitations  be  not  the  creation  of  a  perpetuity, 
but,  remoteness  attach  only  to  some  remoter  link  in  the 
chain  of  limitations,  there  cannot  be  a  doubt,  that  a  Court 
of  equity  will  carry  into  effect  the  general  intention,  and, 
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especially,  where  the  expression  of  that  intention  is  accom- 
panied by  some  reservation,  as  to  an  observance  of  the 
limits  prescribed  by  law. 

Case  of  To  this  effect,  is  the  decision  in  the  case  of  Banket  v. 

jyetpauxr.  *     Baroness  Le  Derpencer,  (p)  where  T.,  lord  Le  D.,  being 

seised  in  fee  of  the  ancient  barony  of  lord  Le  D.,  by  inden- 
ture, together  with  his  son,  T.  S.,  (heir  to  the  barony,)  con- 
veyed certain  real  estates,  to  trustees,  to  the  use  of  TV,  lord 
Le  D.,  for  life,  with  remainder,  to  the  use  of  T.  &,  for  life, 
with  remainder,  to  the  use  of  the  trustees,  in  fee,  in  trust,  that 
they  should,  after  the  decease  of  the  survivor  of  T.,  lord  Le 
D.,  and  T.  S.,  convey,  settle,  and  assure  the  estates,  to  the 
use  of  such  persons,  for  such  estates,  and  with  such  powers, 
and  in  such  manner,  in  all  respects,  consistently  with  the  in- 
tent of  T.,  lord  Le  D.,  and  T.  S.,  that  the  same  estates  should, 
so  far  as  the  law  would  permit,  be  strictly  settled,  so  as  to  go 
along  with  the  dignity  of  Le  D.,  so  long  as  the  person  posses- 
sed of  the  same  dignity  should  be  a  lineal  descendant  of  the 
said  T.,  lord  Le  D.,  and  be  held  and  enjoyed  by  the  person 
for  the  time  being  possessed  of  the  same  dignity,  and  being 
such  lineal  descendant  as  aforesaid ;  and  that,  during  every 
suspension  or  abeyance  of  the  same  dignity,  within  the 
limits  prescribed  by  law  for  strict  settlements,  the  rents  and 
profits  of  the  same  premises  should  be  equally  divided 
amongst  the  co-heirs,  per  stirpes,  of  the  person  or  persons 
respectively,  by  reason  of  whose  death  or  deaths  without 
issue  male,  such  suspension  or  abeyance  should  be,  for  the 
time  being,  occasioned,  as  by  three  counsel  in  the  law,  there- 
in specified,  should  be  advised  and  directed;  with  a  pro- 
vision, that  the  trustees  should  seek  the  assistance  of  the 
Court  of  Chancery,  in  case  of  the  referees  declining  the 
reference,  or  not  agreeing  as  to  the  mode  of  settlement  Hie 
defendant,  the  baroness  Le  D.,  was  the  only  child  of  T.  S., 
who  died  before  T.,  lord  Le  D.     On  the  death  of  the 
latter,  a  reference  was  made  to  the  counsel  named,  to  ap- 

(/>)  10  Sim.  576. 
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1  prove  of  a  settlement  to  be  made  in  pursuance  of  the  trusts 

1  of  the  indenture  above  mentioned ;  but,  they  not  agreeing 

as  to  the  form  of  the  settlement,  a  bill  was  filed  by  the 
trustees,  praying,  that  the  trusts  of  the  indenture  might  be 
carried  into  effect,  and  that  a  proper  settlement  ipight 
J  be  executed  under  the  direction  of  the  Court    It  was 

argued,  on  behalf  of  an  only  surviving  son  of  T.,  lord  Le 
D.,  that  it  was  impossible  to  give  effect  to  the  intention  of 
the  parties,  without  creating  a  perpetuity :  that  if  the  dignity 
of  Le  D.  were  to  become  in  abeyance,  in  consequence  of  a 
former  lord  having  died,  leaving  only  daughters  or  the  issue 
of  daughters,  it  might  continue  in  abeyance  for  more  than 
two-hundred  years ;  and  according  to  the  language  of  the 
deed,  the  trust  for  the  co-heirs  of  the  former  lord  was  to 
continue  for  the  same  length  of  time,  and  on  the  abeyance 
being  determined,  the  estates  were  to  go  back  with  the  title: 
that  the  intention,  expressed  with  regard  to  the  settlement 
to  be  made,  was  one  and  entire,  and,  therefore,  that,  if  it  in 
part  exceeded  the  limits  allowed  by  law,  and  could  not,  con- 
sequently, be  wholly  carried  out,  no  effect  could  be  given  to 
any  portion  of  the  intention.  It  was  said,  on  the  other  hand, 
that  where  a  trust  was  executory,  the  Court,  if  it  could  not 
give  effect  to  it  in  lolo,  must  carry  it  out  so  far  as  it  could, 
consistently  with  the  rules  of  law  and  in  equity :  that,  as  the 
parties  to  the  settlement  had  only  required,  that  their  estates 
should  be  settled  according  to  a  certain  course  of  limitation, 
so  far  as  the  rules  of  law  and  equity  would  permit,  the 
Court,  if  it  made  the  settlement  so  far  as  those  rules 
would  allow,  did  effectuate  the  intention  of  the  parties. 
Sir  L.  Shadwelly  V.  C,  after  quoting  the  first  part  of  the 
trust,  down  to  the  words,  "  and  being  such  lineal  descendant 
as  aforesaid,"  observed,  that,  if  it  had  stopped  there,  there 
wQuld  have  been  no  doubt,  that  the  Court  would  have  direc- 
ted a  settlement  to  be  framed,  for  the  purpose  of  effectuating 
the  general  intention  of  the  parties,  and  cited,  in  proof  of 
this,  the  cases  of  countess  of  Lincoln  v.  duke  of  Netv- 
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cattle,  Woofmore  v.  Burrows,  and .  lord  Dorchester  v.  lord 
Effingham,  presently  mentioned*  His  honor  further  observed, 
the  only  question  was,  whether  there  was  any  thing  in  the 
second  part  of  the  direction,  which  was  so  illegal  as  to  tie  up 
the  hands  of  the  Court,  and  prevent  it  from  making  any  set- 
tlement :  that  it  was  not  material  to  consider,  whether  the 
words,  "  within  the  limits  prescribed  by  law  for  strict  settle- 
ments,'9 ought  to  be  taken  in  connexion  with  the  words  which 
preceded  them,  viz., "  during  every  suspension  or  abeyance  of 
the  same  dignity,"  or,  in  connexion  with  the  words  that  follow- 
ed them,  viz., "  the  rents  and  profits  of  the  same  premises  shall 
be  equally  divided  between  the  co-heirs,  per  stirpes.  &c. :" 
and  that,  in  whichever  of  those  ways,  the  words  were  taken,  an 
intention  was  found,  that  that  division  of  the  rents  and  profits 
should  continue  no  longer  than  the  law  allowed.  His  honor 
.then  suggested  one  mode  of  effecting  a  settlement  which 
appeared  to  him  unobjectionable  in  point  of  law : — 
" Suppose,"  said  the  learned  judge,  "that  the  settlement 
were  to  be  made  in  this  form :  viz.,  that  the  estates  were  to 
be  limited  to  trustees,  for  a  term  of  one-thousand  years,  de- 
terminable at  the  end  of  twenty-one  years  from  the  death  of 
the  survivor  of  all  the  persons  in  esse  at  the  time  of  lord 
Le  D.'8  death,  and  then  capable  of  succeeding  to  the  dignity, 
and  that,  subject  thereto,  the  estates  were  then  limited  to  the 
different  persons  so  in  esse  and  capable  of  succeeding  to  the 
.  dignity,  for  their  lives,  successively,  with  remainder,  to  their 
sons,  in  tail,  with  remainder,  to  their  daughters,  in  tail ;  and 
that,  then,  the  trusts  of  the  term  of  one-thousand  years  were 
declared  to  be,  that,  in  the  event  of  there  being  any  abey- 
ance, such  as  is  here  contemplated,  the  rents  should,  during 
the  term,  (which  could  not  exceed  the  limits  fixed  by  law) 
be  disposed  of  in  the  manner  prescribed  :  there  can  be  no 
doubt,  that  that  would  be  a  legal  mode  of  settlement"  In 
pursuance  of  this  decision,  a  settlement  was  prepared,  by 
which,  effect  was  given  to  the  trusts,  to  the  fullest  extent 
compatible  with  the  rules  of  law,  (although  not  in  the  man* 
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ner  suggested  by  the  learned  judge)  and  a  report  of  the 
master,  approving  of  the  settlement,  has  been  since  con- 
firmed, and  the  settlement  itself  ordered  to  be  executed,  (pp) 

This  decision  is  more  satisfactory,  as  an  authority  showing  Observations 

i        .      i«        •  t*  /-i  o  m  upon  Baales  v. 

the  inclination  of  Courts  of  equity  to  carry  out  Trusts  LeD**pencer. 
Executory  not  essentially  remote,  in  a  manner  conformable 
to  the  rules  of  law,  than  any  cases  previously  decided,  inas- 
much as  the  trust  in  question  was,  undeniably,  such,  as,  if 
executed,  or  carried  into  effect,  literatim,  would  involve  a 
violation  of  the  Rule  against  Perpetuities:  for,  although 
the  words,  "within  the  limits  prescribed  bylaw  for  strict 
settlements,"  confined  the  happening  of  the  abeyance  or 
suspension  to  the  proper  period,  the  trust  which  was  to  arise 
on  that  event  was  to  continue  for  an  indefinite  period  ;  and, 
as  to  the  first  part  of  the  trust,  it  has  been  already  seen, 
that,  although,  if  executed,  it  would  have  been  held  good, 
so  far  as  concerned  the  person  first  answering  the  description 
of  successor  to  the  title,  it  would  yet  have  been  void,  as  to 
all  persons  succeeding  subsequently,  whether  in  esse  at  the 
creation  of  the  limitations,  or  not. 

This  is  the  principal  instance  of  a  Trust  Executory  being 
carried  out  by  the  Court  of  Chancery,  to  which,  the  objec- 
tion of  a  direct  tendency  to  remoteness  has  attached 

There  are,  however,  several  other  authorities,  proving 
that,  in  the  case  of  general  trusts  for  the  execution  of  settle- 
ments, a  Court  of  equity  will,  ordinarily,  direct  a  settlement 
to  be  framed,  for  the  purpose  of  effectuating  the  general 
intention  of  the  parties,  in  conformity  withy  and  so  at  to  pre* 
chide  ail  objection  from,  the  rule  of  law  against  the  creation 
of  perpetuities  ;  and  these,  as  illustrating  the  mode  in  which 
the  jurisdiction  of  the  Court  of  Chancery,  with  respect  to 
Trusts  Executory,  is  exercised,  it  may  be  well  to  notice. 

The  first  case  is  that  of  the  countess  of  Lincoln  v.  the  Cue  of 


countess  ot 


.(pp)  See  7  Jurist,  210.    8ee  also      under  the  order  of  the  Court,  ore 
Appendix,  no.  III.  ;  where  the  limi-      stated, 
tations  in  the    settlement  executed 
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duke  of  Newcastle,  (y)  where  there  was  a  covenant,  in  a 
marriage-settlement,  to  settle  leasehold  estates,  in  trust  for 
such  persons,  and  for  such  or  the  like  estates,  ends,  intents* 
and  purposes,  as  far  as  the  law  would  allow,  as  were  de- 
clared concerning  certain  real  estates,  limited  to  divers 
persons,  and  their  first  and  other  sons  in  tail-male,  with 
several  remainders ;  and  it  was  held,  by  Lord  Loughborough, 
and,  afterwards,  by  the  House  of  Lords,  that  the  covenant 
should  be  executed,  by  giving  the  absolute  interest  in  the 
leasehold  estates,  to  the  first  tenant  in  tail  in  possession  who 
had  attained  the  age  of  twenty-one.  The  decree,  as  origi- 
nally pronounced  by  Lord  Loughborough,  was  to  the  effect, 
that,  if  the  tenant  in  tail  should  die  under  twenty-one  with- 
out leaving  issue  male,  (which  was  the  description  of  issue 
entitled  under  the  entail  created  in  the  real  estate,)  the  pro- 
perty should  devolve  to  the  next  tenant  in  tail,  with  a  simi- 
lar gift-over,  as  to  such  tenant  in  tail,  and  each  succeeding 
tenant  in  tail.  At  the  time  of  the  appeal  coming  before  the 
House  of  Lords,  the  expectant  tenant  in  tail  had  attained 
twenty-one ;  and  it  was,  therefore,  decreed  by  that  Court, 
that  the  leaseholds  ought  to  be  settled  on  him,  absolutely. 
It  was  observed  by  Lord  Eldon,  (who  was  the  dissentient 
peer,  Lords  EUenborough  and  Erskine,  the  latter  of  whom 
was  Lord  Chancellor,  carrying  the  judgment,)  that,  as  the 
decision  by  the  House  was  framed,  it  could  not  serve  as  an 
authority,  as  to  what  was  to  be  done,  under  any  other  cir- 
cumstances than  those  of  a  tenant  in  tail  in  possession 
attaining  twenty-one;  by  which,  it  is  presumed,  his  lord- 
ship meant,  that  the  adjudication  only  established,  that  the 
title  of  the  next  tenant  in  tail  would  depend,  simply,  on  the 
first  taker  not  attaining  twenty-one,  and  not,  on  the  com- 
plex contingency  of  his  dying  under  twenty-one  without 
leaving  issue ;  the  latter  not  exhausting  the  whole  allowed 
period,  which,  Lord  Eldon  remarked,  it  was  supposed,  the 
Court  always  availed  itself  of,  in  these  cases  of  Executopy 

(?)  3  Ves.  387;   12  Ves.  218. 
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Trusts.  This,  it  will  be  perceived,  was  not  an  argumentum 
ad  rem,  but  was  merely  urged,  in  opposition  to  the  notion, 
that  the  Courts  ought,  in  carrying  out  Trusts  Executory,  to 
retort  to  the  whole  period  of  perpetuity  ;  for  that  thereby  the 
settlor's  intention  of  keeping  the  estates  together  was  not 
necessarily  effectuated ;  and,  as  the  Courts  could  not  pro- 
perly exhaust  the  prescribed  limits,  there  was  no  admissible 
intermediate  period  to  be  fixed  on;  and  that,  therefore,  the 
property  vested  in  the  first  tenant  in  tail,  on  birth.  The 
answer  to  this  reasoning,  however,  is,  (in  the  words  of  one 
of  the  reasons  for  the  respondents,  in  the  principal  case,) 
that  the  intention  of  the  parties,  which  the  Court  was  called 
upon  to  carry  into  effect,  is,  not  to  suspend  the  vesting,  to 
the  utmost  extent  that  might  be  by  law,  but,  it  was,  to  settle 
the  leasehold  for  the  benefit  of  such  persons,  for  such 
estates,  ends,  intents,  and  purposes,  as  were  before  declared 
of  the  freehold,  to  far  at  the  law  would  allow;  which  iuten- 
tion,  it  is  undeniable,  is,  in  such  a  case,  best  effected,  by 
permitting  the  leasehold  to  vest  in  the  tenant  in  tail, 
although  dying  under  twenty-one,  if  he  leave  issue;  as  the 
estate-tail  in  the  realty  descends  to  such  issue,  and  it  is  the 
object  of  the  parties,  that  the  two  properties  shall  go  toge- 
ther, as  far  as  is  permitted  by  the  rules  of  law.  It  seems, 
therefore,  to  be  clear,  that,  when  personal  property  is  limited, 
by  way  of  executory  trust,  referentially  to  previous  limita- 
tions of  realty  in  strict  settlement,  "as  far  as  the  rules  of 
law  and  equity  will  permit,"  the  absolute  interest  vests  in 
the  first  tenant  in  tail  attaining  twenty-one,  or  dying  under 
that  age,  leaving  issue  inheritable  to  the  entail 

The  next  case  to  be  noticed  is  that  of  Woohnore  v.  Bur-  C***  <* 
rows,(r)  where  a  testator  disposed  as  follows: — "The  residue  Bummu 
of  my  fortune  to  be  laid  out  in  land,  as  contiguous  as  prac- 
ticable to  S.,  in  the  county  of  C,  to  be  added  and  closely 
entailed  to  the  family  estate,  now  in  the  possession  of  my 
relative,  T.  B. ;  until  such  purchase  is  made,  to  allow  to 
T.  B.  and  his  lawful  heir,  2k  10*.  per  centum,  on  the 

(r)  1  Sim.  512. 
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amount  of  the  said  residue  :*  and  by  a  codicil,  thp  testator 
declared  thus: — "My  object,  in  wishing  to  improve  the  S. 
estate,  is,  to  have  a  head  to  the  family,  who,  I  hope,  will  be 
kind  and  attentive  to  the  different  branches.     Should  T.  B. 
die  without  leaving  male  issue,  or  dispose  of  S.,  out  of  the 
family  line,  it  is  my  desire,  that  the  residue  of  my  fortune 
should  go  to  A.  B.,  or  to  his  nearest  relative  in  the  male 
line."    At  the  time  of  the  testator's  decease,  the  S.  estate 
was  settled  on  T.  B.,  for  life,  with  remainder,  to  the  Jtrst 
and  every  other  son  of  T.  27.,  successively,  in  taifanalef  with 
remainders,  to  the  daughters,  as  tenants  in  common  in  tail- 
general,  with  remainders-over.     At  the  testator's  death, 
there  was  a  son  of  T.  B.  living,  named  R.  B.     It  being 
referred  to  the  master,  to  approve  of  a  proper  settlement  of 
certain  estates  purchased  under  the  directions  of  the  will,  he 
certified  in  favor  of  the  draft  of  a  settlement,  by  which,  the 
estates  were  limited  to  T.  R,  for  life,  with  remainder,  to 
R.  B.,  for  life,  with  remainder,  to  trustees,  to  preserve  con- 
tingent remainders,  with  remainders,  to  the  sons  of  R.  R» 
successively,  in  tail-male,  with  remainder,  to  a  son  of  T.  B., 
who  was  born  after  the  testator's  decease,  in  tail-male,  with 
remainder,  to  every  other  son  of  T.  B.,  successively,  in  tail- 
male,  with  remainder,  to  A.  B.,  (whose  proper  name  was 
A.  R.  B.,)  for  life,  with  remainder,  to  trustees,  to  preserve 
contingent   remainders,  with  remainder,  to  the  sons  of 
A.  R.  B.,  successively,  in  tail-male,  with  remainders-over* 
To  the  master's  report,  exceptions  were  token  by  T.  B.  and 
R.  B.,  to  the  effect,  that  the  estates  ought  to  have  been 
limited  to  R.  B.,  in  tail-general,  or  in  tail-male,  and  not,  for 
life  only,  as  it  was  the  testator's  intention,  that  the  estates 
to  be  purchased  and  settled  should  be  added  and  closely 
entailed  to  the  S.  estate,  under  the  settlement  of  which,  R.  R 
was  entitled  to  an  estate-tail-male.     In  support  of  this 
exception,  it  was  contended,  that,  if  an  estate  for  life  in  the 
new  estate  were  to  be  given  to  R.  B.,  the  two  estates  might 
be  separated,  as  R.  B.,  being  tenant  in  tail  of  the  S.  estate, 
might  bar  the  entail  of  it :  that  the  testator  could  not  intend, 
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that  B.  B.,  the  eldest  son,  should  have  an  estate  for  life 
only,  and  that  his  younger  brother  should  have  an  estate- 
tail.  On  the  other  hand,  it  was  urged,  that,  where  there  is 
an  intention  to  entail  strictly,  all  persons  born  in  the  life- 
time of  the  testator  must  be  made  tenants  for  life ;  and  that, 
as  to  the  second  son  being  made  tenant  in  tail,  the  testator, 
had  he  known  that  that  must  be  the  case,  would  only  have 
regretted,  that  all  the  sons  could  not  be  made  tenants  for 
life.  Sir  Anthony  Hart,  V.  G,  observed,  that  the  words, 
"  closely  entailed,"  required  the  limitations  to  be  a*  strict  as 
the  rules  of  the  law  would  permits  and  that  every  person  in 
esse  at  the  testator's  death,  must  take  a  life-estate,  and  no 
more ;  and  that,  if  this  exposition  of  the  testator's  intention 
could  be  deemed  conjectural,  it  was  a  conjecture,  approach- 
ing more  nearly  to  a  rational  construction  of  intention,  than 
any  other  which  could  be  imputed.  His  honor,  therefore, 
thought,  that  the  limitations  imposed  on  T.  B.  and  his 
issue,  by  the  settlement  approved  by  the  master,  were  not 
more  strict  than  they  ought  to  be. 

A  case  very  nearly  similar  to  the  last  is  that  of  lord  Case  of  lord 
Dorchester  v.  the  earl  of  Effingham,  (s)  where  G.,  lord  D.,  carl  of 
having  settled  certain  estates  on  his  sons  who  were  living,  £*1* 
with  remainder,  to  their  first  and  other  sons,  in  tail,  and 
having  reserved  to  himself  a  power,  to  revoke  the  uses  of 
the  settlement,  and  appoint  new  uses,  by  his  will,  declared 
as  follows : — "  All  my  landed  estates  to  be  attached  to  my 
title  as  closely  as  possible;  all  the  timber,  wood,  and  trees, 
on  my  estate,  I  leave  to  my  executors,  in  trust,  to  increase 
my  landed  property ;  all  debts  due  to  me  from  government, 
and  all  my  personal  property  not  otherwise  disposed  of,  I 
leave  to  my  executors,  in  trust,  to  increase  my  landed  pro- 
perty."   The  next  lord  D.,  who  was  grandson  of  the  tes- 
tator, filed  a  bill,  praying,  that  he  might  be  declared  to  be 
tenant  in  tail  of  the  settled  estates,  under  the  limitations  of 

(0  10  Sim.  587,  588,  a. ;  3.  Bcav.  180. 
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the  settlement  Sir  William  Grant,  M.  R.,  declared,  that, 
by  the  effect  of  the  testator's  will,  the  estate-tail  of  the 
plaintiff,  in  the  settled  estates,  and  the  estates-tail  of  all  the 
male  issue  or  other  descendants  of  the  testator,  in  esse  at  the 
time  of  the  testator's  death,  were  abridged  to  estates  for  life 
only,  with  remainders,  to  their  first  and  other  sons,  in  tail* 
male,  in  strict  settlement ;  and  it  was,  also,  ordered,  that  the 
timber  on  the  settled  estates  should  be  cut  and  sold,  and 
the  proceeds  be  invested  in  the  purchase  of  land,  to  be 
settled  to  the  same  uses,  as  the  other  estates  were  settled  or 
subject  to,  under  the  settlement,  and  according  to  the  effect 
and  operation,  before  declared,  of  the  testator's  will;  and 
the  residue  of  the  testator's  personal  estate  was  to  be  laid 
out  in  the  purchase  of  land,  to  be  settled  in  like  manner. 

These  cases  well  establish  the  distinction,  between  trusts 
executory  and  trusts  executed,  as  to  the  jurisdiction  of 
Courts  of  equity,  in  the  case  of  the  former,  to  give  effect  to 
the  intention  of  the  author  of  the  settlement,  by  limiting 
estates  and  interests,  as  strictly  as  possible,  in  conformity 
with  the  rules  of  law ;  although  there  be  no  express  reserva- 
tion, providing  for  a  due  observance,  in  the  execution  of  the 
trusts,  of  the  prescribed  limits  of  perpetuity,  nor  any  general 
reference  to  legal  rules,  such  as,  "  as  far  as  the  rules  of  law 
and  equity  will  permit" 

Wherever,  however,  it  can  be  ascertained,  that  the  direct 
and  avowed  object  of  a  testator  or  settlor  is,  the  creation  of 
a  remote  estate,  or  a  series  of  remote  estates,  which,  if 
executed  and  complete,  would  be  wholly  void,  or  void  as  to 
all  but  the  interest  first  taking  effect,  it  may  be  laid  down, 
that  the  mere  circumstance,  of  the  directions  being  in  their 
nature  executory,  will  not  protect  them  from  the  operation 
of  the  Rule  against  Perpetuities,  and  that  they  will  be  in 
the  same  predicament  with  express  estates,  or,  (to  observe 
technical  phraseology)  trusts  executed,  so  limited. 

The  records  of  judicial  decisions  do  not,  to  the  writer's 
knowledge,  present  any  such  case ;  and  it  is  not,  therefore, 
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possible,  to  define  any  specific  line  of  demarcation,  between 
trusts,  which  a  Court  of  equity  would  deem  to  be  within 
the  scope  of  its  reforming  or  pruning  process,  and  such  as 
might  be  considered,  so  radically  tainted  by  remoteness,  as 
to  be  beyond  the  reach  of  cure*  Perhaps,  however,  a 
general  notion  may  be  entertained,  to  the  effect,  that  the 
disposition  of  a  Court  of  equity,  in  the  case  of  Trusts 
Executory,  is,  to  give  effect  to  them,  if  any  reasonable  mode 
of  carrying  them  out,  compatible  with  the  apparent  design 
of  their  author,  can  be  acted  upon ;  and,  in  the  words  of 
Sir  Anthony  Hart,  in  the  case  of  Woobnore  v.  Burrows,  it 
will  be  no  objection  to  any  such  mode,  that  its  accordance 
with  the  settlor's  or  testator's  meaning  is  conjectural,  if  it 
approaches  more  nearly  to  a  rational  construction  of  such 
intention,  than  any  other  which  could  be  imputed. 

It  is  to  be  observed,  with  reference  to  the  practice  of  Words,  "as 

r\  n  t»  i  far  a*  rule*  of 

Courts  of  equity,  in  carrying  out  Executory  settlements,  law  and  equity 
that,  unless  the  limitations  in  question  be,  either,  in  their  ^  JuffidLm  to 
form,  or,  according  to  the  apparent  intention  of  their  author,  reD^lt  * trust 

•  hi  executory. 

executory,  the  jurisdiction  of  equity  will  not  be  attracted, 
by  the  mere  insertion  in  the  gift,  of  the  phrase,  "  so  far  as 
the  niles  of  law  and  equity  will  permit,"  or  the  like ;  (J) 
for,  although  those  words  show  an  intention,  not  to  con- 
travene legal  limits,  yet,  if  the  limitation  be  complete  in 
itself,  it  must  be,  either,  wholly  good,  or,  wholly  void,  as  it 
originally  stands. 

Whenever  the  Executory  Trusts  to  be  carried  out  are  Where  Trusts 
limited  by  deed,  the  lives,  which  are  to  be  taken  as  the  createdby 
basis  of  the  period  of  strict  settlement,  must  be  those  of  d^f,lJ!v!? 
persons  living  at  the  date  of  the  deed  creating  the  trusts,  of  persons 

i  *  i  V.    i  i       livfnjratits 

and  not,  of  persons  %n  esse  at  the  execution  of  the  settle-  date. 
ment,  by  which  those  trusts  are  carried  into  effect  (tt)   The 
property  is,  in  fact,  tied  up  from  the  date  of  the  imperfect  in- 

(l)  See  Kampf  v.  Jonet,  2  Keen,  (tt)  See  Banket  v.  baroness  Le 

766.  J)e*pencer9  stated  7  Jur.  210. 
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Btroment ;  and  the  settlement,  which  is  founded  upon  it,  must 

have  reference  to  circumstances,  as  they  exist  at  that  time. 

Trusts  for  It  next  occurs,  to  notice  a  species  of  limitations,  which, 

propeny^to  be  **  being  of  an  executory  character,  claim  attention  in  this 

settled  to  uses    place  but  which  differ  from  the  class  of  trusts  we  have  been 

of  existing  r 

settlement,        considering,  in  that,  their  validity  has  been  construed  to 

person  then  in.  ,  .  *  .        »  -..». 

possession         depend  on  the  course  of  events  subsequent  to  their  creation. 

^restricted      TheknrioftrastaUudedto« 

interest,  whh     foj.  }jfe  ^th  remainders,  in  strict  settlement,  and  a  term 

remainders.  , 

or  trust  is  created  for  raising  money,  which  is  to  be  applied 
in  the  purchase  of  real  estates ;  such  estates,  when  pur- 
chased, to  be  conveyed  to  the  use  of  the  person  for  the  time 
being  in  possession  of  the  settled  estates,  for  life,  with  the 
usual  remainders,  in  strict  settlement.  Here,  it  is  obvious, 
that,  if  at  the  time  of  the  purchase  and  settlement  of  the 
new  estates,  the  person,  in  possession  of  the  first  settled 
property,  should  be  one  not  born  at  the  time  of  the  crea- 
tion of  the  trust,  the  laws  of  perpetuity  would  be  violated, 
by  a  conveyance  to  such  person,  for  life,  with  remainder,  to 
his  isBue,  as  purchasers;  upon  the  same  principle,  as  that 
which  applies  to  appointments  in  pursuance  of  particular 
Powers :  but,  if  the  tenant  then  in  possession  of  the  lands 
originally  settled  was  in  esse  at  the  date  of  the  settlement, 
then,  upon  the  like  principle,  there  is  no  objection  to  a  con- 
veyance of  the  newly-purchased  property,  to  him,  for  life, 
with  remainders,  in  strict  settlement,  to  his  issue.  The 
trust  is,  in  fact,  regarded,  as  similar  to  a  power.  The 
power  is  not  void,  because  it  embraces  objects  not  neces- 
sarily restricted  to  the  perpetuity-boundary ;  a  precaution, 
which,  it  is  left  to  the  discretion  of  the  donee  of  the  power, 
to  provide,  by  a  due  observance  of  the  prescribed  limits  in 
his  appointment:  and  so,  the  trust  for  settlement  of  future 
property  is  not  necessarily  confined  to  an  execution,  in 
conformity  to  the  laws  of  remoteness ;  but,  unless  the  course 
of  events  admits  of  such  an  execution,  the  whole  trust  will  fail. 
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The  case  (u)  which  has  riven  rise  to  this  rule  is  as  fol-  Case  of 
)ows: — A  testator  by  will  devised  estates  in  A.,  subject  to  Sydenham. 
certain  terms,  to  the  use  of  his  son,  St  B.  S.,  for  life,  with 
remainders,  subject  to  a  limitation  to  trustees,  to  preserve 
contingent  remainders,  to  the  first  and  other  sons  of  St  B. 
S.,  in  tail-male,  with  remainders,  to  the  eldest  and  other 
daughters  of  St  B.  S.,  in  tail-general,  with  remainders- 
over.  The  testator  then  devised  certain  other  estates,  in 
D.  and  B.,  to  uses,  in  fevor  of  St  B.  S.,  and  his  issue  male, 
and  any  other  issue  male  of  the  testator,  and  subject  thereto, 
as  to  a  portion  of  such  estates,  the  testator  directed,  that 
his  trustees  should  hold  the  same  for  a  term  of  sixty  yean, 
and  during  the  said  term,  should  receive  the  rents  and 
profits  thereof,  and  should  grant  leases  for  lives,  until  they 
should  have  thereby  received  the  sum  of  17,500/.;  and 
the  testator  declared,  that  the  trustees  should  apply  the  sum 
to  be  raised  by  them,  as  follows  :< — When  they  should  have 
received  2500A,  to  lay  out  the  same,  together  with  such 
interest  as  they  should  have  made  therefrom,  or  from  any 
part  thereof,  in  some  real  estate,  in  some  or  other  of  the 
parishes  aforesaid,  and,  at  the  same  time,  to  settle  (lie  same 
estate  so  purchased,  upon  such  person*,  for  life,  as  by  virtue 
of  his  said  wM  should  then  be  in  possession  of  his  estates  at 
A.,  or,  if,  in  case  of  suffering  a  common  recovery,  or  other- 
wise, his  said  estates  at  A.  should  be  in  other  hands,  then, 
on  such  person  as  would  (in  case  no  such  common  recovery 
had  been  suffered,  for  the  disinherting  of  such  person,) 
have  been  in  possession  of  the  same,  by  virtue  and  accord- 
ing to  the  intent  of  his  will,  and  so,  from  time  to  time,  as 
soon  and  as  often  as  the  further  sum  of  2500/.  should  be 
raised,  as  thereinbefore  directed,  (until  the  whole  sum  of 
17,500£  should  be  so  raised)  should  lay  out  the  same, 
together  with  its  several  interests,  as  therein  mentioned,  in 
some  or  one  of  the  parishes  aforesaid,  to  be  settled  on  the 

(u)  Lord  TrtgonwtUy.  Sydenham,      235,  n. ;  Hargr.  Accum.  95. 
3  Dow,  194.    And  sec  1  Jarm.  Will*, 
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several  persons,  for  life,  as  should  be  (or  would  have  been, 
in  case  no  such  common  recovery,  on  each  of  the  said  times*) 
in  possession  of  his  said  estates,  in  pursuance  of  his  said 
will,  with  such  remainders,  that,  on  each  of  the  said  several 
settlements,  the  said  estates  to  be  settled,  be  so  settled,  in 
pursuance  of  that  of  his  will,  as  might  continue  the  said 
estates,  so  long  as  it  should  please  God,  in  the  blood  and 
name  of  the  St  B.'s.    Then  followed  a  further  trust,  for  rais- 
ing another  sum,  to  be  invested,  in  like  manner,  in  the 
purchase  of  real  estates,  to  be  setded  to  similar  uses.     Sub- 
ject to  the  term,  the  estates  were  limited  to  uses,  in  strict 
settlement     The  testator's  only  son,   St  B.  S.,  having 
died  without  issue  male,  but  leaving  issue  of  a  deceased 
daughter,  a  question  arose,  between  the  parties  entitled  to 
the  estates  in  which  the  term  was  created,  and  the  heir-at- 
law,  as  to  the  validity  of  the  trusts  of  the  term,  and  of  the 
directions  relating  to  the  settlement  of  the  estates  to  be 
purchased  with  the  monies  raised  under  it;  the  former 
contending,  that  the  trusts  of  the  term  were  void,  as  tending 
to  a  perpetuity,  and  that  it  must  sink  into  the  inheritance ; 
the  latter  insisting,  that  the  trusts  of  the  term  were  good, 
so  far  as  concerned  the  raising  the  sums  mentioned  in  the 
will,  but  bad,  so  far  as  the  testator  had  directed  the  settle- 
ment of  the  estates  to  be  purchased  with  those  sums,  inas- 
much as  the  limitations  to  be  inserted  in  such  settlement 
tended  to  a  perpetuity.    It  must  be  observed,  that  the  per- 
son, entitled  in  possession  to  the  estates  at  A.,  at  the  time 
limited  for  the  commencement  of  the  term,  (u  e.9  the  death 
of  St  B.  S.,  without  issue  male,)  was  a  child  of  a  deceased 
daughter  of  St  B.  S. ;  who  was  a  person  unborn  at  the 
death  of  the  testator,  and  was,  therefore,  incapable  of  taking 
a  life-estate  in  the  purchased  property,  with  remainders,  to 
her  issue.    It  was  adjudged,  by  the  House  of  Lords,  (revers- 
ing a  decree  of  the  Court  of  Exchequer,)  that  the  trusts, 
declared  of  the  real  estates  directed  to  be  purchased  with 
the  sums  to  be  raised  under  the  term,  were  too  remote,  and 
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void;  and  that  the  benefit  of  those  trusts  resulted  to  the 
heir-at-law  of  the  testator,  as  undisposed  of  by  the  will,  (v) 
But  the  expressions  of  Lords  Redesdale  and  Eldon,  in 
delivering  their  opinions  on  the  case,  plainly  show,  that  the 
decision  did  not  rest  on  the  ground  of  "  the  limitations  of 
the  lands  to  be  purchased  being  void  in  all  events,"  but, 
simply,  that  "  the  conveyances  of  the  lands  to  be  purchased, 
were,  in  certain  events,  (which  had  happened)  what  the  law 
would  not  permit  to  take  effect :"  those  expressions,  in  fact,  . 
implied,  that,  if  the  person,  entitled  in  possession  to  the 
estates  originally  settled,  at  the  time  of  raising  the  money, 
had  happened  to  be  a  person  in  esse  at  the  testator  s  death, 
the  trusts,  for  laying  out  the  money,  would  have  been 
legal  (to) 

And,  in  conformity  with  the  doctrine,  thus  constructively 
established  by  this  case,  it  should  seem,  that  every  kind  of 
trust  for  the  settlement  of  future  property,  to  be  realized  out 
of  the  produce  of  property  presently  settled,  which  does  not 
in  itself  define  the  persons  to  take,  and  the  interests  to  be 
created,  but  refers  to  the  pre-existing  settlement  as  its  basis, 
will  be  good,  or  not,  in  event,  according  as  the  referential  limi- 
tations shall  or  shall  not  prove  to  be  such,  as  might  have  been 
inserted  in  the  instrument  creating  the  trust  Where  the 
limitations  in  the  new  settlement  are  to  be  a  mere  counter- 
part or  transcript  of  those  in  the  original  one,  of  course, 
the  validity  or  invalidity  of  these  will  determine  the  validity 

(»)  In  reference  to  the  decision  as  the  life-estate  is  given,  is  incapable  of 

to  this  point,  Sir  Edward  Smadtm  (in  taking  H,  the  remainder  is  instantly 

arguendo,  Bengcmgh  v.  Edridge,  1  Sim.  accelerated.     But  if  the  particular- 

226,  227,)  has  made  the  following  estate  is  void,  on  account  of  perpe- 

pertinent  observations : — "It  does  not  tuhy,  there  is  no  acceleration;  and 

appear   to   have   occurred,   to    the  even  that  which  otherwise  would  be  a 

learned  persons  who  decided  that  case,  good  remainder,    altogether  ceases, 

that  the  consequence  of  illegality,  on  and   is   void.     It  would,  therefore, 

account  of  perpetuity,  is  different,  in  seem,  that  there  was  great  occasion  to 

almost  every  respect,  from  that  of  suppose,  that  the  decision  of  the  Court 

other   invalid    dispositions.      If    an  of  Exchequer  was  right." 
estate  for  life  b  given,  with  remain-  (w)  See  1  Jam.  Wills,  235,  n. 

der-over,  and  the  person,  to  whom 
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or  invalidity  of  the  former;  that  is,  the  two  propositions 
will  be  convertible. 
A  branch  of         It  remains,  to  observe,  that  the  doctrine  of  Executory 

the  decision  in    _  _  i  i      •  r»    i  - 

Mogg  t.  Mogg  Trusts  does  not  present  the  only  instances  of  the  strict 
reference  to™  operation  and  effect  of  limitations  undergoing  a  constructive 
•utyectofthi*    change,  in  order  to  preclude  any  objection  of  remoteness 

that  might  attach  to  them  in  their  proper  character. 

Thus,  in  a  well-known  case,  (x)  property  was  devised  to 
trustees,  in  trust,  to  pay  the  rents  and  profits  towards  the 
support  and  maintenance  of  the  child  and  children  of  SL  M* 
(a  person  in  esse)  during  his  her  and  their  life  and  lives,  and 
after  the  decease  of  such  children,  the  testator  devised  the 
estate,  to  the  lawful  issue  of  such  child  and  children  of  SL  At, 
and  their  heirs,  as  tenants  in  common.  S.  M.  had  nine  chil- 
dren, four  born  in  the  testator's  lifetime,  and  five  after  his 
decease.  It  was  held*  in  the  first  place,  that  the  trustees 
took  the  legal  estate,  for  the  lives  of  the  children  and  the 
life  of  the  survivor,  and  that,  therefore,  the  limitations  to 
the  children  and  their  issue  could  not  coalesce,  so  as  to  give 
the  children  estates-tail  It  was,  however,  also,  decided, 
that  all  the  nine  children  took  equitable  interests  for  their 
lives,  and  the  life  of  the  survivor  of  them,  and  that,  on  die 
decease  of  the  survivor  of  the  children,  the  property  would 
go  over  to  the  tune  of  the  four  children  of  S.  Af.  born  in  the 
testator's  lifetime,  by  purchase,  as  tenants  in  common  in  fee ; 
thereby  giving  effect  to  the  ulterior  limitation,  which,  as  a 
remainder  to  the  issue  of  children  born  and  unborn,  would 
have  been,  clearly,  too  remote.  The  Court,  in  feet,  read 
the  gift,  as  one,  simply,  to  the  issue  of  such  of  the  children 
as  should  be  born  in  the  lifetime  of  the  testator,  and  as 
could,  therefore,  take  life-interests,  with  remainders  to  their 
issue.  The  case,  consequently,  forms  no  authority  in  oppo- 
sition to  the  doctrine,  formerly  stated,  that,  where  property 
is  limited  to  a  class  of  persons,  the  limitation  must  be  good 

0 

(x)  Mogg  v.  Mogg,  1  Mer.  654. 
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or  bad,  as  a  whole,  and  cannot  be  substantiated,  as  to  a 
portion  of  the  objects,  and  rejected,  as  to  the  rest  It  must, 
nevertheless,  be  admitted,  that  this  decision  is  an  extreme 
one,  and  that  the  greatest  caution  is  requisite  in  its  practical 
application. 

In  confirmation  of  this  latter  view,  the  writer  earnestly 
invites  attention  to  the  following  just  observations  of  Mr. 
Jarman: — "As  it  is  clear,"  says  that  learned  author, (y) 
"  beyond  dispute,  that,  upon  the  ordinary  rules  of  construc- 
tion, the  devise  to  the  issue  would  have  included,  not  only 
those  living  at  the  death  of  the  testator,  but,  also,  those  who 
should  be  born  during  the  continuance  of  the  particular-estate, 
the  departure  from  this  construction,  by  narrowing  the  range 
of  objects,  in  order  to  bring  the  devise  within  the  legal  limits, 
goes  to  establish  a  principle  of  very  great  importance,  and 
entitles  this  branch  of  the  case  of  Mogg  v.  Hogg,  to  parti- 
cular attention.  It  certainly  deals  more  liberally  with  the 
testators  disposition  than  some  judges  have  conceived  them" 
selves  at  liberty  to  do,  and  we  are,  therefore,. the  more  sur- 
prised, that  the  point  should  have  passed  sub  silentio,  in  the 
argument  of  the  case  at  the  Rolls,  prior  to  the  confirmation 
of  the  certificate,  notwithstanding  the  novelty  and  boldness  of 
the  construction,  and  the  ample  and  able  discussion  given  to 
the  other  parts  of  the  case.79 

(y)  1  Jam.  Pow.  Dev.  414,  n. 
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OF   THE  RULE  AGAINST  PERPETUITIES,  AS  IT  AFFECT8  TRUSTS 

FOR  ACCUMULATION  OF  INCOME. 


Limits  to  ac- 
cumulation and 
vesting  of 
future  estates, 
formerly  the 


Allowed 
period  of 
mulatioD 


With  the  general  subject  of  the  accumulation  of  annual 
income,  it  has  before  been  remarked,  this  Treatise  has  no 
immediate  connexion.  But  there  are  certain  Trusts  of 
accumulation,  within  the  operation  of  the  Rule  against 
Perpetuities,  which,  it  would  not  be  consistent  with  the 
desired  completeness  of  our  disquisitions,  to  leave  entirely 
unnoticed. 

It  must  be  observed,  then,  that  the  limits  to  the  accumu- 
lation of  annual  income,  and  the  creation  of  future  estates 
and  interests  in  property,  were,  until  the  commencement  of 
the  present  century,  the  same :  that  which  was  too  remote  a 
period,  for  the  suspension  of  the  acquisition  of  full  power 
over  the  corpus  of  property,  was,  likewise,  too  remote,  for 
the  accumulation  (and  consequent  deprivation  of  the  bene- 
ficial enjoyment)  of  the  accruing  profits.  (2)  And  the 
results  of  remoteness  attaching  to  a  trust  or  direction  for 
accumulation  were,  also,  the  same  with  those  ensuing  from 
the  remoteness  of  Executory  limitations :  the  trust  or  direc- 
tion was  wholly  avoided ;  and  it  could  not  be  substantiated, 
in  part,  and  be  deemed  bad,  only  for  the  excess. 

By  the  39  &  40  Geo.  3,  c.  98,  however,  the  legal  period  for 
trusts  of  accumulation  was  restricted  to  narrower  limits;  and  a 


(?)  See  1  Jarm.  Wills,  264;   2  Prest  Abst.  175,  178;  Kargr.  Accui 
20,  61. 
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discretion  allowed,  of  selecting  from  among  various  terms  or  regulated  by 
computations  of  time  specified  in  the  act,  but  none  of  3,  c.  98. 
which  equalled  the  prescribed  limits  of  perpetuity.  The 
act,  however,  was  not  extended  to  provisions  for  payment 
of  debts,  nor  to  provisions  for  raising  portions  for  the  children 
of  a  settlor  or  devisor,  or  of  any  person  taking  an  interest 
under  the  settlement  or  will  creating  the  trust  of  accumula- 
tion, nor  to  directions  touching  the  produce  of  timber  or 
wood  upon  lands. 

Upon  this  act,  it  was  afterwards  adjudged,  that  trusts  for  Trusts  of 

1   m.*  A  •         vi_       i*     •.•.  »t_    j    i_       ^i_      accumulation 

accumulation,  transgressing  the  limits  prescribed  by  the  good  pro 
act,  were  not  wholly  void,  but  were  good  for  the  allowed  Jj^actlf * 
period ;  (a)  a  rule  of  construction  entirely  novel  in  the  within  perpe- 
decision  of  questions,  as  to  the  remoteness  of  provisions  boundary, 
suspending  the  present  enjoyment  of  property. 

The  act,  however,  being  one  of  a  restraining  force,  it  Butifdirec- 
was  evident,  that  it  could  not  affect,  or  give  any  increased  Accumulation 
efficiency  to,  trusts  of  accumulation,  expressly  or  possibly,  ext?n^  to 
extending  over  a  longer  period  than  that  allowed  by  law  for  limits  of 
the  limitation  of  future  estates,  (b)     The  act  could  only  they  are 
apply  to  provisions  for  accumulation,  valid  independently  of  wholly  V0ld* 
it :  which  was  not  the  case  with  respect  to  trusts,  exceeding 
or  not  confined  to  the  period  of  remoteness  prescribed  by 
the  perpetuity-rule.     As  to  such  trusts,  therefore,  as,  also, 
with  respect  to  the  particular  provisions  for  accumulation 
specially  exempted  from  the  operation  of  the  act,  the  Rule 
against  Perpetuities  is  still  applicable,  (e)     Consequently, 
strange  as  it  may  seem,  a  trust  of  accumulation  may  verge 
on  the  very  outside  of  the  allowed  limits  of  perpetuity,  and, 
yet,  be  void  only  for  the  actual  excess  beyond  the  absolute 
period  authorized  by  the  act ;  while,  if  it,  in  any  degree, 
however  insignificant,  transgress  the  boundary  of  remote* 
ness,  or,  if  it  be  so  framed,  as  that  it  may  possibly  transgress 

(a)  1  Jarra.  Wills,  269.    2  Prest.  (c)  2  Prest.  Abtt  183.     1  Jarm. 
Abst.  183.                                              Pow.  Dev.  417.    Hargr.  Accunu  91, 

(b)  See  Hargr.  Accunu  91.  110. 

Q  Q 
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such  boundary,  it  will  wholly  tail,  without  regard  to  the 
actual  course  of  events. 
Cue  of  lord  Thus,  in  the  well-known  case  of  lord  Southampton  v. 

%£%ffiFY    marquis  of  Hertford,  (rf)  estates  were  conveyed  to  trustees, 
Hertford.  jn  strict  settlement,  subject  to  a  term,  which  was  declared 

to  be  limited  upon  trust,  that,  during  the  minority  of  any 
person,  who  for  the  time  being  should,  by  virtue  of  the  limi- 
tation* in  the  settlement,  be  immediate  tenant  for  life,  in  tail- 
male,  or  in  tail,  in  possession,  of,  or  actually  entitled  to,  the 
rents  of  the  settled  estates,  the  trustees  should  receive  the 
rents,  and  invest  the  same,  so  that  the  interest  and  dividends 
might  accumulate  during  such  minority  or  minorities ;  and 
that  the  trustees  might  stand  possessed  of  the  accumulations, 
in  trust  for  the  person  or  persons,  who,  upon  the  expiration 
of  the  minority,  or  respective  minorities,  or  the  death  or 
deaths  of  the  minor  or  minors,  should  be  entitled  to  the 
rents,  and  be  of  the  age  of  twenty-one  years.  Here,  it 
will  be  perceived,  there  might  have  been  several  consecutive 
minorities  of  persons  succeeding  to  an  estate-tail,  during 
which,  the  trust  of  accumulation  in  question  would  operate, 
but  which,  nevertheless,  might  run  through  a  period  far 
exceeding  the  allowed  limits  of  perpetuity.  It  was,  there- 
fore, held,  that  the  provision  for  accumulation  was  void ;  it  not 
being  open  to  the  Court,  to  model  the  trust,  and  make  it 
good  in  the  extent  to  which  it  might  have  been  well  carried 
on  in  its  creation. 

So,  also,  in  the  case  of  Marshall  v.  HoUoway,  (e)  a  testa- 
tor devised  and  bequeathed  all  his  real  and  personal  estates, 
to  trustees,  upon  trust,  to  convert  his  personal  estate  into 
money,  and,  after  payment  of  his  debts  and  legacies,  to  ac- 
cumulate the  surplus  monies  arising  from  the  testator's  per- 
sonal estate,  as  and  when  and  during  all  such  times,  as  any 
person  or  persons  beneficially  interested  in  any  real  and  per- 
sonal estate,  under  the  trusts  thereinafter  declared  thereof; 


Case  of 
Marshall  v. 
JloUoway. 


(d)  2  V.  &  B.  54. 


(e)  2  Swanst  432. 
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should  be  under  the  age  of  twenty-one  years,  adding  all  such 
investments  to  the  testator's  personal  estate,  in  order  to  ac- 
cumulate the  same ;  and  then  followed,  dispositions  of  the 
testator's  real  and  personal  estates,  in  favor  of  several  per- 
sons, and  their  respective  issue,  successively.  Lord  Eldon 
held,  that  the  trust  for  accumulation  was  bad,  because  it 
might  last  for  ages,  and  that  the  gift  of  the  property  took 
effect  exempt  from  the  trust 

In  Palmer  v.  Holford,  (f)  stock  was  bequeathed  to  trustees,  C~e  of  Pahur 
upon  trust,  to  raise  an  accumulated  fund,  and  to  assign  and 
transfer  such  accumulated  fund,  unto  the  children  of  the 
testators  son,  C.  J.  EL,  who  should  be  living  at  the  end  of 
twenty-eight  years,  to  be  computed  from  the  testator's 
decease,  other  than  an  eldest  or  only  son.  It  was  held,  by 
Sir  J.  Leach,  that  the  trust  for  accumulation  was  altogether 
void,  and  that  the  limitation  of  the  stock  and  accumulated 
fund  also  failed,  as  the  objects  would  not  necessarily  be  such 
as  were  capable  within  the  Rule  against  Perpetuities. 

In  Vawdry  v.  Oeddes,  (g)  also,  a  testatrix  bequeathed  the  Case  of 
produce  of  her  residuary  estate,  in  trust  for  her  four  sisters,  QtdJZ. ? 
for  their  lives,  and  directed,  that,  on  their  decease,  the  in- 
terest of  their  respective  shares  should,  at  the  discretion  of 
the  executors,  be  applied  in  the  maintenance,  or  accumulate 
for  the  benefit,  of  the  children  of  each  of  the  sisters  so 
dying,  until  they  should  severally  attain  the  age  of  twenty- 
two  years ;  and  upon  the  said  children  attaining  their  res- 
pective ages  of  twenty-two  years,  they  to  be  entitled  to  their 
mother's  share  of  the  principal ;  with  limitations-over,  in  the 
event  of  their  deaths  under  twenty-two.  Sir  /.  Leach,  M. 
R.,  held,  that  the  vesting  of  the  children's  interests  was 
postponed  to  their  age  of  twenty-two,  and  that  the  bequest 
extended  to  all  the  children,  born  before  or  after  the  death 
of  the  testatrix ;  and,  consequently,  that  the  trust  for  the 
children  was  too  remote  and  void,  and,  with  it,  also,  the 
direction  for  accumulation. 

(/)  4  Rum.  403.  (g)  1  Rust.  &  My.  203. 

QQ  2 


596 


TRU8T8  OF  ACCUMULATION. 


[chap. 


Case  of  Curtis 
v.  Lukin. 


Case  of 
Griffith  r» 
Blunt. 


Effect  of 
remoteness  in 
trust  of 
accumulation 
upon  limita- 
tions of 


And9  again,  the  same  rule  was  acted  on  in  the  case  of 
Curtis  v,  Lukin,  (A)  where  a  testator  bequeathed  leasehold 
property,  to  trustees,  upon  trust,  to  invest,  and  accumulate 
the  rents,  until  the  leases  of  certain  other  property  bequeathed 
by  the  will,  and  the  terms  wherein  had  upwards  of  sixty 
years  to  run,  had  nearly  expired;  and,  then,  upon  trust,  to 
apply  a  competent  part  of  such  accumulations,  in  the  re- 
newal of  the  leases  secondly  mentioned,  for  the  benefit  of 
the  persons  to  whom  the  testator  had  given  the  same.  Here, 
the  trust  of  accumulation  was  to  endure  for  a  period,  not,  of  a 
certainty,  confined  to  the  legal  limits  of  perpetuity,  and  was, 
therefore,  wholly  void:  and,  accordingly,  a  bill,  praying, 
that  the  trustees  should  be  declared  responsible  for  the  fund 
which  might  have  been  realized  by  the  accumulation  of  the 
rents,  and  an  appropriation  of  such  fund,  towards  the  re- 
newal of  the  leases  intended  to  be  benefited  by  it,  was  dis- 
missed, with  costs. 

And,  once  more,  in  the  late  case  of  Griffith  v.  Blunt,  (i) 
there  was  a  bequest  to  trustees,  in  trust,  to  accumulate  the 
income,  for  all  and  every  the  children  and  child  of  T.  R.  D. 
and  C.  J.  D.,  equally,  the  share  or  shares  of  such  of  them 
as  should  be  a  son  or  sons,  to  be  an  interest  or  interests 
vested  in  him  or  them  at  his  or  their  age  or  respective  ages 
of  twenty-five  years,  and  the  share  or  shares  of  such  of  them 
as  should  be  a  daughter  or  daughters,  to  be  an  interest  or 
interests  vested  in  her  or  them  at  her  or  their  age  or  respec- 
tive ages  of  twenty  five  years,  or  day  or  respective  days  of 
marriage ;  and  it  was  held,  that  the  gift  (including,  therefore, 
the  trust  for  accumulation,  of  which*  indeed,  the  gift  alone 
consisted,)  was  altogether  void,  as  too  remote. 

The  effect  of  remoteness  in  a  trust  of  accumulation,  upon 
the  limitations  of  the  property,  the  income  of  which  is  to  be 
accumulated,  depends  upon  the  general  character  of  the  dis- 
positions, as,  either,  made  subject  to  a  void  direction  for  ac- 


(A)  Reported  in  6  Jur.  721. 


(•)  4  Bear.  252. 
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cumulation  substantively  and  independently  engrafted  upon  property 
them,  or,  as  limited  to  take  effect  after  the  termination  of 
the  prescribed  period  of  accumulation,  and  out  of  the  accu- 
mulated fund,  as  part  of  the  subject-matter  of  the  gift :  but, 
into  these  points,  it  is  not  in  order,  here  to  enter,  as  they 
will  more  properly  occur  for  consideration,  when  the  general 
subject,  of  the  consequences  of  limitations  being  void  for 
remoteness,  is  discotoed  upon,  (k) 

(ft)  Vide  infra,  ohu  31. 
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CHAPTER  XXDL 

OF  THE  RULE  AGAIN8T  PERPETUITIES,  Afl  IT  AFFECTS  THE 
GRANT  AND  RESERVATION  OF  RENTS,  CONDITIONS,  RIGHTS 
OF  ENTRY,  INTERE8SB  TERMINI,  EA8EMENT8,  AND  OTHER 
COMMON  LAW  INTERESTS. 

The  doubt  at        It  may  seem  matter  for  surprise,  that,  at  this  advanced 
faUity  oTthe5*"   period  of  our  jurisprudence,  there  should  exist  rights  in  pro- 
JjJ^J^Sauo    P^ty  °^  any  magnitude  or  importance,  with  reference  to 
p>™ra  l*w     which,  the  operation  of  the  laws  against  remoteness  is  In- 
volved  in  uncertainty,  and  even  their  applicability  considered 
debateable.    Such,  however,  is  the  case :  and  the  fact  is  not 
the  less  remarkable,  from  the  circumstance,  that  the  origin 
of  the  rights  in  question  is  coeval  with  the  earliest  periods 
of  our  legal  history,  and  that  they  were  known  to  those 
who  laid  the  vjery  foundations  of  our  jurisprudential  system. 
The  estates  and  interests  alluded  to  are  those  which  were, 
peculiarly,  the  creatures  of  the  Common  law,  and  still 
remain  subjects  of  which  its  Courts  take  principal  cogni- 
zance ;  such,  for  instance,  as  rents,  rights  of  entry,  condi- 
tions, the  interests  termini,  rights  of  way,  water,  and  light, 
and  the  like.     These  all  were  rights  in  property,  sanctioned 
and  protected  long  previously  to  the  invention  of  those  modi- 
fications of  ownership  and  modes  of  settlement,  with  which 
the  greater  portion  of  this  Treatise  has  been  so  familiar. 

And,  as  it  is  clear,  that  the  doctrines  of  law,  limiting  the 
extent  of  Perpetuities,  in  the  first  place  arose  with  reference 
to  the  estates  and  intamls  constructed  under  the  operation 
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of  the  Statutes  of  Uses  and  Wills,  and  that,  to  that  circum- 
stance, it  is  owing,  that  the  law  of  Perpetuity  has  been  so 
little  discussed  in  respect  to  estates  and  interests  arising  by 
other  means,  (I)  so,  it  b  certain,  that  many  of  the  objects 
and  provisions,  formerly  effected  by  the  creation  and  limita- 
tion of  the  Common  law  rights  above-mentioned,  are  now 
frequently  carried  out  by  means  of  the  modern  schemes  of 
disposition,  which  are  recommended  by  their  superior 
aptitude  and  facility  of  adaptation. 

But,  still,  the  question,  as  to  the  applicability  of  the  laws 
against  remoteness  to  rights  and  interests  at  Common  law, 
is  of  more  than  speculative  importance ;  and  it  becomes 
necessary,  to  determine  this  point  upon  settled  principles  of 
law,  with  the  aid  of  whatever  of  authority  our  judicial 
records  and  authoritative  legal  commentaries  may  afford. 

In  the  first  place,  then,  it  may  be  observed,  that,  strictly  Som«  of  these 
speaking,  some  of  these  rights  may  themselves  be  considered  their  own 
as  burthens  impeding  the  free  circulation  of  landed  pro-  S^offiw"10" 
perty,  and  as,  therefore,  in  their  own  nature,  (without  refe-  circulation  of 

*        *  m  N  property :  but 

rence  to  the  mode  and  circumstances  of  their  limitation,)  legally  sane- 
exposed  to  objection,  (m)     Such,  for  example,  are  rights  of  unobjection- 
way,  light,  and  water,  and,  even,  rents.    But,  this  is  a  view,  *We* 
at  the  least,  extravagant,  and,  certainly,  incapable  of  being 
practically  supported;  for  these   rights  are  recognised  by 
law,  as  a  substantive  species  of  property,  differing  only  from 
land,  in  that  it  is  incorporeal,  but,  with  land,  capable  of 
being  made  the  subject  of  sale,  transfer,  settlement,  and  all 
other  legal  modes  of  disposition,  and  embraced,  too,  as  an 
independent  object  of  all  the  laws  which  have  been  esta- 
blished to  regulate  rights  in  property.    From  the  very  nature 
of  the  case,  the  corporeal  property  in  question  is  clogged, 
when  subjected  to  these  rights,  and  its  value  may,  therefore, 
be  proportionably  decreased,  but  its  alienability  is  unaffected, 
and  its  aptness  for  commercial  dealing  remains. 

(/)  3  Re.  Pr.  Com.  Rep.  31.  (m)  -Soe  3  Re.  Pr.  Com.  Rep.  51. 
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Rents,  Ac.,  The  first  thing  to  be  observed,  in  reference  to  the  ques- 

to*TOmmence     ^on  of  &©  possible  remoteness  of  the  Common  law  rights 
w future.  under  consideration,  is,  that,  when  granted  de  novo,  they 

may  be  limited  to  commence  in  future*,  (n)    The  grounds  of 
the  Common  law  prohibition,  against  limiting  an  estate  of 
freehold  to  commence  infuturo,  have  no  applicability  what- 
ever to  rents  and  other  like  interests.     Thus,  it  has  been 
well  said:(o) — "If  an  original  grant  be  made  of  a  rent, 
to  commence  after  the  death  of  J.  S.,  it  is  good :  for  this  is 
not  like  the  case  of  lands,  where  the  livery  must  carry  the 
freehold  immediately,  and  where  the  abeyance,  for  want 
of  distinguishing  where  the  freehold  is,  may  be  of  prejudice 
to  the  rights  of  others ;  for  if  the  freehold  was  to  be  granted 
in  fuluro,  and  a  man  had  brought  his  praecipe  against 
the  grantor,  after  he  had  proceeded  in  it  a  considerable 
time,  the  writ  might  abate  by  the  freehold's  vesting  in  a 
stranger,  by  reason  of  a  conveyance  made  by  the  grantor, 
before  the  writ  brought     But  the  grant  of  a  rent  de  novo 
is  not  attended  with  the  like  inconveniency ;  for  no  man 
can  have  a  precedent  right  to  a  thing  which  is  originally 
created  by  the  grant  itself." 

This  rule  is  equally  applicable  to  limitations  of  the  inte- 
resse  termini,  and  to  grants  and  reservations  of  conditions, 
easements,  and  other  incorporeal  hereditaments,  (p) 

The  validity,  then,  of  rents,  and  other  similar  interests!, 
limited  to  commence  in  future,  being  established,  it  is 
obvious,  that  they  must  have  a  tendency  to  remoteness,  un- 
less there  are  rules  of  the  Common  law  applicable  to  them, 
uhich  preclude  their  taking  effect  in  contravention  of  the 
limits  of  perpetuity ;  unless,  in  fact,  it  can  be  said,  to  be 
impossible  to  put  a  case  of  a  Common  law  conveyance  or 
grant,  calculated  to  operate  as  a  fraud  on  the  Rule  against 
Perpetuities,  which  would  not  be  met  in  limine,  and  ren- 


(n)  1    Prcst.    Estates,   218,   247,  (o)  Gilb.  Rents,  59. 

250.  3  Prcst.  Abst.  48.  F.  C.  R.529.  (p)  2  Prest.  Abst  146;  3  ib.  48. 
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dered  void,  by  one  or  other  of  the  rules  of  the  ancient 
Common  law. 

One  of  these  rules  which  might,  probably,  be  deemed  a  Of  the  Com- 

°  .  ,       ,         monUwrule 

preservative  against  undue  remoteness  in  rents  and  other  against  a 
like  interests,  was  that  which  disallowed  limitations  of  future  a^88ibi&tyPOn 
estates  upon  double  possibilities,  or,  as  it  was  technically 
termed,  on  a  possibility  upon  a  possibility.  Thus,  it  was 
said: — (g)"If  a  man  gives  lands,  to  two  men  and  one 
woman,  and  the  heirs  of  their  three  bodies  begotten,  in  this 
case,  they  have  several  inheritances ;  for,  albeit  it  may  be 
said,  that  the  woman  may,  by  possibility,  marry  both  the 
men,  one  after  another;  yet,  first,  she  cannot  marry  them 
both  in  pr&senti,  and  the  law  will  never  intend  a  possibility 
upon  a  possibility,  as,  first  to  marry  the  one,  and,  then,  to 
marry  the  other."  And,  so  again,  it  was  laid  down,  (r)  that, 
"if  a  lease  be  made,  for  life,  the  remainder,  to  the  right  heirs 
of  J.  S.,  this  is  good,  for,  by  common  possibility,  J.  S.  may 
die  during  the  life  of  the  tenant  for  life,  but,  if,  at  the  time 
of  the  limitation,  there  be  no  such  person  as  J.  S.,  but  not- 
withstanding, during  the  life  of  the  tenant  for  life,  J.  S.  is 
born  and  dieth,  his  heirs  shall  never  take."  And  in  reference 
to  this  last  case,  Mr.  Fearne  observes :  (s) — "  The  possibility, 
on  which  the  limitation  is  to  take  effect,  is  too  remote,  for  it 
amounts  to  the  concurrence  of  two  several  contingencies, 
not  independent  and  collateral,  but  the  one  requiring  the 
previous  existence  of  the  other,  and  yet,  not  necessarily 
arising  out  of  it,  viz.,  first,  that  such  a  person  as  J.  S. 
should  be  born,  which  is  very  uncertain,  and,  secondly, 
that  he  should  die  during  the  particular-estate,  which  is 
another  uncertainty  engrafted  upon  the  former."  And  the 
same  doctrine,  as  to  the  invalidity  of  future  estates  depend- 
ing on  a  double  possibility,  has  been,  also,  advanced,  or 
referred  to  as  operative,  by  other  writers,  (t) 

(q)  Co.  Litt.  184  a.    And  tee  ib.      31b. 
25  b.  (0  C.  B.  251. 

(r)  2  Rep.  51  b.  And  tee  10  Rep.  (f)  2  BL  Com.   169,  170.     1  Sug. 
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Nature  of  this  This  doctrine  had  reference,  chiefly,  to  remainders,  but 
iu  present  was,  doubtless,  equally  applicable  to  rents  and  other  in— 
weight  corporeal  rights,  commencing  in  future    It,  clearly,  had. 

no  connexion  with  the  modern  law  of  perpetuity,  since,  in 
all  the  cases  by  which  lord  Coke  illustrates  its  operation, 
in  reference  to  remainders,  the  event  or  possibility,  whether 
common  or  double,  must  have  happened  previous  to  the 
determination  of  the  particular-estate,  (in  those  times 
always  limited  to  a  person  in  esse,)  or  the  remainder  could 
not  have  taken  effect.  But,  it  is  plain,  that  this  doctrine 
never  could  wholly  preclude  questions  as  to  remoteness, 
seeing  that  many  cases  might  be  put,  of  limitations,  void 
under  the  law  of  perpetuity,  which  would,  nevertheless,  be 
free  from  the  objection  of  depending  upon  adouble  possibility. 
E.  (?.,  a  grant  of  a  rent,  at  the  expiration  of  forty  years,  to 
A.,  and  his  heirs,  would,  clearly,  be  good,  so  far  as  respects 
the  doctrine  in  question,  while  there  can  be  as  little  doubt, 
that,  (unless  antecedently  found  void  upon  other  grounds,) 
it  contravenes  the  modern  Rule  against  Perpetuities. 

Independently  of  these  considerations,  it  is  to  be  noted, 
that  lord  Nottingham  observed,  (u)  that  there  might  be  a 
possibility  upon  a  possibility,  and  a  contingency  upon  a 
contingency,  was  neither  unnatural  nor  absurd  in  itself,  and 
that  he  had  known  that  rule  often  denied  in  Westminster 
Hall.  And,  so,  Mr.  Butler  remarked,  (v)  the  expression  of 
a  possibility  upon  a  possibility  must  not  be  understood  in 
too  large  a  sense,  for  that  a  remainder,  to  the  son  of  A.  who 
first  or  alone  shall  attain  twenty-one,  was  so  far  a  possibility 
on  a  possibility,  as  it  depended  for  its  effect  on  the  happen- 
ing of  two  possible  events;  that  A.  should  have  an  eldest 
or  only  son,  and  that  such  son  should  attain  twenty-one ; 
but  that  the  validity  of  such  a  remainder  was,  nevertheless, 
unquestionable.     And,  again,  the  Meal  Property  Commit 

Pow.  493,  494.     Rand.   Perp.    102.  («)  See  3  Re.  Pr.  Com.  Rep.  29. 

Cru.  Dig.  Tit  xvi.,  c.  2,  w.  4,  8.  (v)  Note  to  F.  C.  R.  261. 

2  Harg.  Jurid,  Arg.  45. 
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sionersy  (w)  after  quoting  the  sentiment  of  lord  Nottingham, 
to  the  effect  above-mentioned,  observed,  that  modern  deter- 
minations had  established  his  lordship's  opinion.  Mr. 
Preston,  again,  (tv)  has  ably  shown,  that  the  cases,  by  which 
lord  Coke  illustrates  the  doctrine  under  consideration,  may 
be  easily  accounted  for,  on  principles  of  law,  without  resort- 
ing to  the  quaint  and  unintelligible  terms  of  a  possibility  on 
a  possibility ;  and  that  they  must  be  understood  as  confined 
to  instances,  in  which  the  future  estate  is  void,  either,  from 
the  uncertainty  of  the  person  who  is  take,  or,  from  the  gift 
being  to  persons  particularly  designated,  while,  in  point  of 
fact,  there  is  not  any  individual  answering  that  description. 

This  doctrine,  then,  while  it  embraced  many  limitations 
of  future  estates  that  would  have  been  equally  void  under 
the  modern  perpetuity-rule,  and  also  some  that  would  have 
been  not  so,  yet  failed  to  meet  others,  which  are  clearly 
condemned  by  the  latter,  and,  therefore,  afforded  no  guar- 
antee against  undue  remoteness  in  Common  law  estates. 
At  the  same  time,  however,  its  effect,  unquestionably,  was, 
to  deter  donors  and  settlors  from  the  grant  and  reservation 
of  future  rights,  of  a  remote  character,  on  account  of  the 
indefinite  nature  and  oblique  operation  of  the  doctrine,  and 
the  consequent  uncertainty,  as  to  how  far  the  dispositions 
in  question  might  be  affected  by  it 

A  more  important  argument  which  may,  perhaps,  be  Whether  the 
urged  against  the  applicability  of  the  laws  of  remoteness  to  permitted  the 
grants  of  rents  and  other  Common  law  interests,  is,  that  P"1/1"^ 

°  '      '  Ac.,  to  persons 

there  are  grounds  for  supposing,  they  cannot  be  limited  unborn. 
or  reserved  to  persons  unborn.  This,  clearly,  would  go  far 
towards  determining  all  controversy  on  the  subject,  suppos- 
ing the  authorities,  capable  of  being  adduced  in  its  support, 
will  bear  the  construction,  necessary  to  be  put  upon  them 
in  order  to  establish  the  doctrine  in  question.  This,  how- 
ever, it  is  confidently  presumed,  will  be  found,  upon  exami- 
nation, not  to  be  the  case. 

(vv)  3  Rep.  29.  (w)  I  Essay  on  Abst.  128,  129. 
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It  is  laid  down  by  Littleton,  (x) — "  No  rent  (which  is  pro- 
perly said  a  rent)  may  be  reserved  upon  a  feoffment,  gift, 
or  lease,  but  only  to  the  feoffor,  or  to  the  donor,  or  to  the 
lessor,  or  to  their  heirs,  and  in  no  manner,  it  may  be 
reserved  to  any  strange  person.  But  if  two  joint-tenants 
make  a  lease,  by  deed  indented,  reserving  to  one  of  them, 
a  certain  yearly  rent,  this  is  good  enough  to  him  to  whom 
the  rent  is  reserved,  for  that  he  is  privy  to  the  lease,  and 
not  a  stranger  to  the  lease,"  &&  And,  again, — "  No  entry 
nor  re-entry  may  be  reserved  or  given  to  any  person,  but 
only  to  the  feoffor,  or  to  the  donor,  or  to  the  lessor,  or  to 
their  heirs :  and  such  re-entry  cannot  be  given  to  any  other 
person." 

From  these  passages,  it  may,  possibly,  be  inferred,  that 
rents  cannot  be  reserved,  except  to  a  person  in  esse  at  the 
time  of  the  reservation:  and  it  may,  perhaps,  further,  be 
said,  that  grants  of  rents  de  novo  are  bound  by  the  same 
rules.  Both  these  inferences,  however,  seem  open  to  just 
exception. 

In  the  first  place,  what  is  the  case  to  which  Littleton'* 
rules  have  reference  ?  Let  Lord  Chief  Baron  Gilbert  sup- 
ply the  answer.  After  quoting  the  first  of  the  above  ex- 
tracts from  Littleton,  that  learned  writer  says:  (y) — "And 
the  reason  of  the  rule  is  this ;  because  the  rent  is  something 
paid  by  way  of  retribution  for  the  land ;  and,  therefore* 
ought  to  be  made  to  him  from  whom  the  land  passes"  And, 
so,  Mr.  Butler,  in  his  note  to  the  passage  in  Littleton, 
remarks,  in  nearly  the  same  terms,  (z) — "  The  principle 
which  gave  rise  to  this  rule,  is,  that  rent  is  considered  as  a 
retribution  for  the  land,  and  is,  therefore,  payable  to  those 
who  would  otherwise  have  had  the  land."  The  rule  in 
question,  then,  clearly,  has  reference  only  to  the  reservation 
of  rents,  on  feoffments  and  conveyances  in  fee,  or  leases  for 
lives  or  years :  it,  in  fact,  lays  down  a  principle  which  is  of 

(*)  a  346.  (,)  Note  to  Co.  Litt.  214  a. 

O)  Treatise  on  Rents,  54. 
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the  essence  of  a  reservation ;  and  has  no  connexion  with 
any  question,  as  to  the  person  to  whom  the  rent  is  reserved 
being  born  or  unborn. 

And,  then,  as  to  any  inference,  that  the  rents  can  only 
be  reserved  to  persons  in  esse :  this  seems  to  be  equally 
untenable,  both  because  Littleton's  position  proves  too  much 
for  it,  and,  because  this,  again,  affirms  more  than  is  war- 
ranted by  the  former. 

The  doctrine  in  Littleton  establishes  too  much  for  this 
hypothesis.  That  doctrine  declares,  that  the  rent  may, 
"in  no  manner  be  reserved  to  any  strange  person,"  and 
that  "  such  re-entry  cannot  be  given  to  any  other  person  ;" 
whereas  the  inference  in  question  admits  the  validity  of  a 
grant  of  a  rent  to  any  person  in  esse ;  and,  in  so  admitting, 
it  is  clearly  right :  both  doctrines  are  good,  but  they  have 
reference  to  wholly  different  cases.  The  premiss,  then,  is 
too  strong  for  the  conclusion ;  and  this,  also,  more  extensive 
than  the  former. 

Again,  it  may  be  argued,  that  Littleton  disallows  the 
grant  of  a  rent  to  persons  unborn*  Let  us  hear,  how  far  lord 
Coke  agrees  with  any  such  interpretation  of  the  doctrine. 
"  Hereby,"  says  the  commentator,  (a)  "  it  may  seem,  that  if 
a  man  make  a  feoffment,  gift,  or  lease,  that  (omitting  him- 
self) he  may  reserve  a  rent  to  his  heirs.  But  Littleton  is 
not  so  to  be  understood ;  his  meaning  is,  that  either  the 
feoffor,  &c,  may  reserve  the  rent  to  himself  only,  or  to  him- 
self and  his  heirs.  And  yet  it  is  holden  in  our  books,  that 
a  roan  may  make  a  feoffment  in  fee,  reserving  a  rent  of  40*. 
to  the  feoffor,  for  term  of  his  life,  and  after  his  decease,  a 
pound  of  comyn,  to  his  heirs,  that  this  is  good."  Here 
is  a  case  supposed  of  a  new  and  independent  rent  reserved 
to  the  heir,  who  may,  of  course,  be  a  person  unborn  at 
the  time  of  the  reservation ;  which  is,  nevertheless,  declared 
to  be  valid. 

But,  perhaps,  it  may  be  said,  Littleton's  doctrine  decides, 

(a)  Co.  Litt.  213  b,  214*. 
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that  the  rent  will  be  good,  if  granted  to  a  living  person  and 
his  heirs.  This,  however,  seems  to  be,  again,  a  conclusion 
not  warranted  by  the  premises.  The  doctrine  in  question 
allows  the  reservation  of  a  rent  to  the  feoffor,  donor,  or  les- 
sor, and  his  heirs :  it  nowhere  embraces  any  other  person, 
nor  the  heirs  of  any  other  peraon,  although  such  person  be 
in  esse.  Besides,  if  the  grant  be  allowed  to  be  extended  to 
the  heirs,  where  will  be  the  security  supposed  to  be  afforded 
by  the  circumstance  of  the  immediate  grantee  being  a  person 
in  esse  t  Will  not  the  heir  be  entitled,  although  the  ancestor 
die  prior  to  the  commencement  of  the  rent?  Moreover,  as 
the  event  (upon  the  hypothesis)  may  be  of  any  degree  of  re- 
moteness, may  not  the  heir  who  eventually  becomes  entitled 
be  a  person  unborn  t  And,  if  so,  is  not  the  rent,  in  that  case, 
practically  granted  to  a  person  not  in  esse  t 

Thus,  then,  it  seems  impossible,  to  found  upon  the  rule 
laid  down  by  Litttleton,  any  hypothesis  or  inference,  favor- 
able to  the  doctrine,  that  rents  cannot  be  granted  to  persons 
unborn. 

This  view  is  strongly  corroborated  by  an  old  case  in  Ho- 
bart,  (6)  which  is  thus  stated : — "  Between  Oates  and  Frith 
the  case  was,  that  the  father  being  seised  in  fee,  he  and 
his  son  and  heir  apparent,  by  indenture,  leased  land  unto 
the  defendant,  for  years,  to  begin  after  the  death  of  the 
father,  rendering  rent  unto  the  son ;  the  father  died;  lessee 
entered ;  and  the  rent  was  behind ;  and  the  son  distrained ; 
and  the  lessee  brought  an  action  of  trespass,  and  had 
judgment :  for  the  reservation  of  the  rent  was  held  utterly 
void ;  although  the  son  did  prove  heir,  it  bettered  not  the 
case  by  event,  but.  the  reservation  must  have  been  to  the 
heir  or  heirs  of  the  lessor,  by  that  name,  for  that  is  the  only 
word  of  privity  in  law,  requisite  in  reservation  of  rents  and 
conditions,  for  the  heir  is  in  representation,  in  point  of 
taking  by  inheritance,  eddem  persond  cum  antecessor*   And 

(6)  130,  Triii.  12  James. 
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though,  in  such  a  case,  the  rent  could  never  be  demanded 
by  the  father,  yet  the  heir  shall  take  it  from  the  father,  as 
inherent,  and  rising  from,  the  root  of  the  reversion,  which 
was  his  father's,  and  which  he  takes  by  descent  from  his 
father;  and  so  the  rent  itself,  which  was  in  the  father, 
though  not  to  demand,  because  it  was  not  yet  due,  but  yet  it 
was  so  his,  that  he  might  release  and  discharge  it  by  the 
word, '  rent,'  though  not  by  the  word, '  action.'  And  so,  note 
a  difference  between  this  case,  where  rent  is  reserved  upon  a 
lease  of  the  ancestor's,  to  the  heir  first,  and  when  the  an- 
cestor makes  a  warranty  for  a  like  charge  against  his  heirs, 
first  omitting  himself :  all  such  grants  are  utterly  void,  for 
no  man  can  charge  his  heir  but  as  a  part  of  himself,  and, 
therefore,  beginning  with  himsel£  And  such  charges  stand 
naked,  and  have  nothing  that  was  first  in  the  father,  and 
comes  from  him  to  them,  whereunto  they  may  cleave,  as  a 
rent  to  a  reversion,  in  the  former  cases." 

This  case  forms  one  of  the  authorities  cited  by  lord  Coke, 
in  support  of  Littleton's  doctrine  above  commented  on,  and 
seems  conclusively  to  show,  that  that  doctrine  had  reference 
solely  to  the  question  of  the  reservation  of  rents,  as  respects 
the  feoffor  or  lessor,  and  his  heirs,  and  had  no  connexion 
whatever  with  the  general  subject  of  independent  grants  of 
rents,  (c) 

Irrespectively  of  the  authorities  which  have  been  con-  Rents,  &c, 

murhft  ha 

sidered,  nothing  is  to  be  found  in  the  ancient  text-writers,  granted  at 

at  all  countenancing  the  notion,  that  rents  cannot  be  granted  to°iter*ros 

to  persons  unborn ;  and  it  is  clear,  that,  if  there  be  no  objec-  unD°rn. 
tion  to  such  limitations  of  rents,  similar  grants  of  other 
Common  law  interests  are  equally  valid. 

But,  it  is  worthy  of  observation,  that,  even  supposing  the  Even  lf  F^ats 

doctrine  in  question  were  sustainable,  it  would  by  no  means  to  person* 

exclude  the  necessity  for  the  application  of  the  laws  against  Common  law, 

remoteness,  seeing  that  a  rent  may  be  created  in  prasenli,  [!' :™.ie 


against 


(c)  The  same  observations  apply  to      tingham,  MSS. 
Huntley's  case,  Palm.  485 ;  lord  Not- 
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remoteness  not 
thereby  ex- 
cluded. 


No  rule  of 

Common  law, 

rendering 

unnecessary 

provisions 

against 

remoteness. 


and  in  favor  of  a  person  in  esse,  but  subject  to  divesting,  sus- 
pending, and  qualifying  gifts  and  conditions,  which,  how- 
ever remote,  would  not  be  invalidated  by  any  rule  as  to 
limitations  to  persons  unborn ;  and  which,  therefore,  clearly 
call  for  the  application  of  the  perpetuity-rule. 

That  such  gifts  were  not  wholly  unknown,  is  clear,  even 
in  the  way  of  positive  authority,  as  will  appear  from  a 
case,  in  12  Edw.  3,  cited  in  Plowden,  (d)  which  is  thus 
stated: — "It  is  held  in  12  Edw.  3,  that  if  one  grants  to 
another,  a  rent  out  of  his  land,  in  fee,  upon  condition,  that 
if  the  grantee  or  any  of  his  heirs  die,  his  or  their  heir  being 
within  age,  then,  during  such  non-age,  the  rent  shall  cease, 
there,  if  the  grantee  dies,  his  heir  being  within  age,  his  wife 
shall  have  dower,  but  execution  shall  cease  during  the  non- 
age of  the  heir,  but  there  it  is  put,  that  if  the  heir  dies 
during  his  non-age,  his  wife  shall  not  have  dower  of  the 
rent,  for  there  the  rent  was  never  leviable  in  the  son,  as  it 
was  in  the  lather,  and  the  rent  would  have  been  in  esse  at 
the  full  age  of  the  heir,  if  he  had  lived  so  long,  and  so  there 
the  rent  for  a  time  may  be  in  esse,  and  for  a  time  shall  not 
be  in  esse,  because  it  was  newly  granted,  and  at  the  first 
commencement  of  a  grant,  a  man  may  grant  the  thing,  in 
what  form  he  pleases,  as  a  rent  de  novo  may  be  granted,  to 
commence  after  the  death  of  J.  S.,  but  a  rent,  or  a  reversion, 
or  other  thing  in  esse,  a  man  cannot  make  it  to  be  in  esse  at 
one  time,  and  to  cease  at  another,  nor  grant  it  to  another 
person,  after  the  death  of  any  one,  or  at  a  day  to  come,  re- 
serving to  himself  an  estate  in  the  mean  time." 

There  seems,  then,  to  be  no  rule  of  the  Common  law, 
operating  to  preclude  the  grant  and  reservation  of  rents,  and 
other  like  interests,  in  a  manner  that  would  bring  them 
within  the  operation  of  the  laws  against  remoteness;  no 
security,  in  fact,  in  the  nature  of  the  case,  and  independent- 
ly of  extrinsic  rule,  that  the  interests  created  will  take  effect 


(d)  Pp.  166,  166.     And  see  Fit*.       Cru.  Dig.  tit  xxviii,  ch.  2,  s.  32. 
Dower,  pi.  1 43 ;  Jenk.  Gent.  1 ,  Ca.  6 ; 
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within  the  prescribed  limits  of  perpetuity,  or  within  any 
other  reasonable  period.  It,  further,  seems  undeniable,  as 
has  been  already  said,  that  there  is  nothing  in  the  character 
of  the  interests  of  which  we  are  speaking,  to  entitle  it  to 
exemption  from  the  rules  providing  for  the  free  circulation 
of  property.  As  a  consequence  of  these  views,  the  conclu- 
sion seems  inevitable,  that  the  creation  and  reservation  of 
Common  law  rights  of  property  must  be  subject  to  the 
observance  of  the  beneficial  restrictions  ascertained  and 
fixed  by  the  Rule  against  Perpetuities. 

For  this  conclusion,  an  abundance  of  professional  opinion 
is  to  be  adduced,  from  the  works  of  writers  on  different 
branches  of  real  property  law. 

Lord  Chief  Baron  Gilbert,  after  stating,  in  the  passage 
already  quoted,  that  rents  granted  de  novo  may  be  limited 
to  commence  infuturo,  thus  remarks  (e) : — "  Yet,  quaere,  at 
what  distance  of  time  such  charges  may  be  allowed  to  com- 
mence, whether  it  must  not  be  after  the  lives  of  persons  in 
esse  ?  for,  if  they  be  indefinite,  they  seem  to  have  the  same 
tendency  to  a  perpetuity  as  any  contingent  remainders  or 
Executory  devises :  and  the  bare  affection  of  a  perpetuity  is 
sufficient  to  damn  any  conveyance." 

Again,  Mr.  Butler,  (/)  : — "  If  an  estate  be  conveyed  to 
A.,  and  his  heirs,  to  the  use,  that  B.  may  receive  a  rent,  for 
life,  and  after  his  decease,  to  the  use,  that  his  first  and  other 
sons,  successively,  and  the  heirs  of  their  respective  bodies, 
may  receive  the  rent ;  these,  it  may  be  contended,  are  dis- 
tinct rents ;  and,  therefore,  the  rent  to  the  second  son  may  be 
considered  too  remote,  as  being  a  new  rent,  limited  to  take 
effect  after  an  indefinite  failure  of  the  issue  of  the  first  son*" 
And  the  same  learned  writer  has  elsewhere  (g)  remarked : — 
"  If  rents  are  created  to  commence  at  a  future  time,  eare 
must  be  taken,  that  the  period  at  which  they  are  created  to 


(e)  Treatise  on  Renti,  69.  t.  Hi,  4. 

(/)  Note  to  Co.  Lift.  271  b,  n.  1,         (j)  Note  to  F.  C.  R.  528. 

R  R 
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there  is  strong  ground  for  contending,  that,  when  a  rent  is 
granted  de  novo,  to  one,  for  life,  and  after  his  decease,  to 
his  sons,  successively  in  tail,  each  of  the  persons  to  whom 
the  rent  is  limited  takes  a  distinct  rent;  in  which  case, 
obviously,  the  rents  of  the  second  and  younger  sons  would 
be  void  for  remoteness,  as  commencing  after  an  indefinite 
failure  of  issue,  and  as  being,  at  the  same  time,  unbarrable, 
because  not  mere  ulterior  gifts  of  a  rent  already  existing, 
that  is,  the  rent  limited  to  the  first  son  and  the  heirs  of 
his  body,  but  wholly  independent  of  such  rent  (m) 
Rents  granted  A  class  of  these  rents,  in  respect  to  whose  relation  to  the 
formauce  ST  perpetuity*rule,  more  than  ordinary  doubt  has  existed,  is 
XtbSsSL&Z*  tk**  otrentSf  created  for  the  purpose  of  securing  the  per- 
formance of  covenants,  entered  into  by  the  owners  of  par- 
ticular land,  with  the  proprietors  of  other  neighbouring  or 
adjoining  land,  that  the  former  shall  not  be  built  upon  or 
planted,  or  so  as  to  impose  other  restrictions  upon  the  mode 
of  enjoyment  of  land,  in  favor  of  persons  taking  no  property 
in  such  land.  These  covenants  are  of  frequent  occur- 
rence, in  cases  where  the  areas  of  squares  or  public  walks 
are  to  be  preserved,  or  where  an  uninterrupted  view  of  the 
sea,  or  of  open  country,  is  to  be  secured  to  the  owners  or 
occupiers  of  adjoining  houses,  (n) 

That  such  covenants  are  valid,  there  can  be  little  doubt, 
seeing  that  every  fee-simple  owner  of  land  may  alienate  the 
dominion  of  the  light  and  air  above  the  soil,  as  well  as  of  the 
mines  and  minerals  beneath  it  (o)  But,  though  the  cove- 
nants themselves  are  not  open  to  any  reasonable  exception, 
it  seems  at  least  questionable,  how  rents  granted  for  secur- 
ing their  observance  can  be  valid,  unless,  with  all  other 
rents,  their  commencement  be  restricted  to  the  proper 
period.  There  is  nothing  of  the  character  of  a  reservation 
in  such  rents ;  and,  though  granted  by  way  of  penalty,  for 
breach  of  a  duty  imposed  on  himself  and  his  successors,  by 

(•)  Bud.  n.  to  F.   C.  R.   528.  (»)  See  3  Re.  Pr.  Com.  Rep.  53, 

Butl.  n.  to  Co.  Litt.  271  b.  n.  I,  •.      64. 
iii,  4.    Bart.  Elem.  Comp.  373.  (o)  See  Appendix,  no.  IV. 
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the  proprietor  of  the  land,  they  do  Dot  attach  as  a  conse- 
quence of  any  legal  privity  or  relationship,  either  of  person 
or  estate,  between  the  grantor  and  grantee.  Both  covenant 
and  rent  form  matter  of  contract ;  and,  though  the  former 
is  good  as  an  absolute  alienation  of  (what  may  be  termed) 
the  super-terrene  dominion,  the  latter  appears  to  require  the 
restrictions  imposed  by  the  perpetuity-rule,  as  being  a  charge 
on  the  property  in  the  land. 

And  if  the  grant  of  a  rent  in  futuro,  on  breach  of  the 
covenant  in  question*  whenever  it  occurs,  be  void,  as  not 
properly  restricted,  it  should  seem  to  be  equally  clear,  that 
a  limitation  of  a  rent  in  prcesenti,  subject  to  a  clause  of 
defeazance,  impending  the  operation  of  the  grant,  until  the 
alteration  in  the  circumstances  of  the  land  against  which 
the  covenant  is  directed,  would  be  equally  objectionable, 
because  it  is  not,  in  point  of  fact,  certain,  at  the  time  of 
creating  the  rent,  that  it  will  attach  within  the  period  of 
lives  in  being  and  twenty-one  years,  (p)  and  it  is  of  no 
importance,  in  reference  to  the  question  of  remoteness, 
that  the  primary  operation  of  the  grant  is  immediate  and 
absolute. 

This  difficulty  has  sometimes  been  ingeniously  obviated, 
by  the  grant  of  an  immediate  rent,  with  an  accompanying 
provision,  that  the  non-building  or  non-planting,  or  other 
act  provided  to  be  done  or  observed  by  the  covenant,  shall 
be  taken  as  and  be  deemed  to  be  a  payment  of  the  rent,  and 
shall  entitle  the  grantor  to  a  receipt,  on  every  periodical  day 
of  payment,  for  the  proportionate  part  of  the  rent  then  due. 
To  such  a  plan  of  effecting  the  object  in  question,  there 
seems  to  be  no  sound  or  substantial  objection,  though  it  is, 
of  course,  little  else  than  an  astute  subterfuge,  to  which  the 
inconvenience  (in  this  respect)  of  the  general  rule  of  law 
has  given  rise* 

2.  The  operation  of  the  Rule  against  Perpetuities  upon  Limitations  of 

the  interes$e 
(  p)  See  Appendix,  no.  IV. 
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tenmi*i  ba         limitations  of  the  inter  esse  termini  seems  to  be  of  much  the 

affected  by  the  ,  .  ,    .         ~  .  « 

perpetuity.       same  character  with  its  effects  in  regard  to  grants  of  rents. 

It  is  true,  that,  at  the  Common  law,  there  does  not  appear 
to  have  been  any  rule,  fixing  the  period  within  which  an 
interesse  termini  must  take  effect  in  possession ;  (q)  but  that 
is  to  be  ascribed  to  the  simplicity  of  the  modes  of  disposi- 
tion and  settlement,  and  the  equally  unsophisticated  plans 
and  designs  of  grantors  and  settlors,  during  the  times  when 
our  laws  were  less  refined  and  complex,  our  habits  and 
manners  ruder  and  less  cultivated,  and  our  society  less 
artificially  distributed,  than  at  present 

But,  to  return,  if  the  period  or  event,  at  or  on  which  the 
term  is  to  commence,  be  not  such  as  will  necessarily  arrive 
or  happen  within  the  legal  limits  of  perpetuity,  and  it  be 
not  expressly  provided,  that  it  shall  so  arrive  or  happen, 
there  seems  to  be  no  alternative  but  the  entire  invalidity  of 
the  limitation.  And  this,  whatever  the  object  to  be  effected 
by  the  creation  of  the  term ;  whether  it  be  a  simple  lease,  or  a 
demise  for  securing  portions,  or  raising  money  to  pay  debts, 
or  forming  an  accumulated  fund,  or  securing  a  sum  of 
money,  or  a  rent-charge,  or  for  serving  any  other  purpose 
which,  in  its  own  nature,  or  by  express  provision,  will  not 
give  effect  to  the  term  before  the  expiration  of  the  legal 
period.  It  follows,  therefore,  that  a  term  limited  to  com- 
mence on  the  death  of  an  unborn  person,  (not  being  restricted 
to  his  age  of  twenty-one)  or  on  an  indefinite  failure  of  issue, 
or  on  an  unborn  child  not  taking  Holy  Orders,  or  not  doing 
any  other  act. the  performance  of  which  is  not  confined  to 
minority,  or  on  any  other  contingency  which  will  not  ne- 
cessarily happen  within  the  allowed  limits,  is  void  ab  initio, 
and  will  not  take  effect  in  possession,  although  the  course 
of  subsequent  events  may  be  favorable  to  its  so  doing. 

Of  conditions,        3.  In  discussing  the  operation  of  the  Rule  against  Per- 
petuities upon  conditions,  it  will  be  necessary  to  observe  a 

(?)  1   Sand.   Uses  and   Tr.  197.       1  Lev.  35. 
And  jec  Go.  Litt.  456 ;  6  Rep.  35 ; 
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distinction  between  conditions  implied,  and  conditions  eat-  to  rule  against 

,  remoteness. 

pressed* 

It  may,  however,  be  fust  remarked,  that  there  appears  to 
have  been  no  limit  at  the  Common  law,  as  to  the  periods  or 
events  at  or  on  which  conditions  defeating  estates  might  be 
limited  to  arise,  (r)  Frequent  instances  are  to  be  met  with, 
in  our  ancient  reports  and  text-books,  of  conditions,  con- 
templating events  which  would  at  the  present  day  be  clearly 
too  remote  :  e.  g.t  if  A.  or  his  heirs  pay  a  sum  of  money 
to  B.  or  his  heirs ;  (#)  if  A.  or  his  heirs  execute  an  assurance 
to  B.  or  his  heirs ;  and  such  like.  Conditions  were,  in 
feet,  only  required  to  be  possible,  not  contrary  to  law,  and 
not  repugnant  to  the  estate  or  interest  granted 

In  relation  to  implied  conditions,  it  is  manifest,  the  per-  implied  con- 
petuity-rule  can  have  no  force.  Of  this  class  of  conditions, 
an  instance  is  afforded,  in  the  case  of  an  exchange  at  Com* 
mon  law,  to  which  a  condition  is  impliedly  annexed,  that,  if 
either  of  the  parties  to  the  exchange  be  at  any  time  evicted 
from  the  property  taken  by  him  in  exchange,  owing  to  a 
failure  in  the  title  of  the  other  party,  the  person  so  evicted 
and  his  heire  may  re-enter  on  the  estate  given  by  him  in 
exchange  for  the  one  of  which  he  has  been  deprived,  (t) 
And  a  similar  implied  condition  is  consequent  on  a  parti- 
tion between  two  or  more  coparceners.  («)  These  condi- 
tions are  legal  incidents  of  certain  Common  law  assurances, 
and  to  them,  therefore,  no  objection  of  remoteness  can 
attach,  although  there  is  no  other  limit  to  their  operation 
than  t^at  afforded  by  the  Statutes  of  Limitations ;  which, 
however,  have  the  effect  of  protecting  the  title  of  each  party 
to  the  exchange,  from  disturbance  by  strangers,  after  the 
lapse  of  forty  years.  These  conditions  must,  consequendy, 
be  excepted  from  the  general  doctrine  of  law,  before  observed 

(r)  1   Stnd.   Uses  and  Tr.   198,  Pr.  Con.  Rep.  37. 

199.    3  Re.  Pr.  Com.  Rep.  36.  (m)  2  Bl.  Com.   300.      1   Prest. 

($)  Co.  Litt.  214  b.  Abtt.  303 ;  2  ib.  75. 
(*)  2  Bl.  Com.  300,  323. .  3  Re. 
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Exprett  con- 
ditions. 


upon,  which  precludes  the  implication  of  interests  incon- 
sistent with  the  Rule  against  Perpetuities.  But,  it  must  be 
noted,  that  if  there  be  an  express  shifting  use  substituted 
for  the  implied  condition,  such  use  will  be  void,  as  too 
remote,  if  not  restricted  to  arise  within  the  legal  limits  of 
perpetuity,  (v) 

As  regards  express  conditions,  however,  a  clear  difference 
must  be  taken.  These  arise  in  the  will  of  the  settlor  or 
testator,  or  form  articles  in  contracts ;  and  they,  then,  seem 
to  fall  entirely  within  the  reason  and  operation  of  the  per- 
petuity-rule. Of  this  kind,  are  conditions  declared  or  reserved 
on  conveyances  in  fee,  entitling  the  grantor  or  his  heirs  to 
enter,  on  the  happening  of  any  specified  event  In  such 
cases,  if  the  contingency  contemplated  be  of  too  remote 
expectancy,  (as  either  actually  transgressing  or  not  confined 
to  proper  limits)  the  condition  must  (it  should  seem)  be 
null  altogether.  Any  event,  consequently,  ascertained  to  be 
too  remote  in  reference  to  remainders  and  executory  limita- 
tions, will  vitiate  a  Common  law  condition  limited  to  arise 
on  it 

One  of  these  conditions,  with  respect  to  which  some  doubt 
has  been  made,  occurs,  where  property  is  devised  or  con- 

trinfMuimeaiid  ^eJ^  *°  a  pe*8011*  «nd  h*8  heirs  and  assigns,  on  condition, 
that  he  and  they  shall  take  and  continue  to  use  and  bear 
the  name  and  arms  of  the  devisor,  or  settlor,  or  of  any  other 
person  or  family.  Now,  if  such  a  condition  as  this  were 
satisfied  by  the  first  donee  or  devisee  takiug  the  name  and 
arms,  without  reference  to  a  subsequent  continuance  of  the 
user  by  his  posterity  and  alienees,  the  condition  would  be 
unimpeachable :  but  it  seemp  difficult,  if  not,  impossible, 
to  give  so  limited  a  construction  to  the  condition  in  ques- 
tion. If,  on  the  other  hand,  the  condition  have  refe- 
rence to  each  successive  proprietor,  it  appears  to  be 
directly  within  the   scope  of  the  rule  against  remoteness, 


Conditions  on 
conveyances  in 
fee,  as  to 


arms. 


(0  Sngd.  Gilb.  Uses  and  Tr.  179.    3  Be.  Pr.  Com.  Rep.  37. 
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and,  therefore,  to  be  void,  if  not,  as  respects  the  immediate 
object  of  the  gift ;  yet,  certainly,  as  to  all  succeeding 
owners  of  the  property.  It  has  been  observed  (w)  of  these 
conditions,  that  if  the  grantee  or  devisee  assume  the 
name,  he  acquires  the  estate  subject  to  a  condition  in  law, 
that  if  he  or  his  heirs  discontinue  to  use  the  surname,  the 
heir-at-law  of  the  grantor  or  testator  will  have  a  right  of 
entry  upon  the  estate,  at  whatever  period  the  non-user  of 
the  name  may  happen ;  and  that,  if  this  construction  should 
be  correct,  a  perpetuity  would  be  created;  but  that  the 
principle  of  law,  prescribing  the  boundaries  within  which 
Springing  Uses  and  Executory  devises  are  to  take  effect, 
would  apply  to  the  entry  of  the  heir  in  this  case  upon  the 
breach  of  the  condition,  if  it  were  admitted  that  such  con- 
dition was  not  performed  by  taking  the  name.  And,  again, 
it  has  been  remarked,  (x)  that  this,  if  anything,  is  strictly  a 
condition  at  the  Common  Law,  enabling  the  heir-at-law,  (in 
terms  at  least)  at  any  future  time,  to  enter,,  in  case  the 
grantee,  his  heirs  or  assigns,  should  refuse  to  take  the  name 
and  use  the  arms  specified,  although,  if  there  had  been  a 
devise  to  another,  in  case  he  should  refuse  or  neglect  to 
take  the  name,  or  use  the  arms,  it  would  have  been  an 
Executory  devise.  It  seems  to  be  indisputable,  then,  that, 
upon  principle,  conditions  of  the  kind  last-mentioned  are 
exposed  to  the  objection  of  remoteness.  Whether  the  conse- 
quence of  this  objection  is,  to  vitiate  the  whole  condition,  or 
only,  so  far  as  it  affects  all  persons  succeeding  subsequently  to 
the  immediate  grantee,  or,  even,  only  after  the  expiration  of 
twenty-one  years  from  the  decease  of  such  grantee,  it  may 
be  difficult  to  determine.  There  is,  certainly,  a  distinction, 
between  this  class  of  conditions  and  other  limitations,  as 
respects  the  operation  of  the  perpetuity-rule,  in  regard  to 
the  circumstance,  that  a  condition  of  this  kind  does  not 
resemble  one  entire  gift  or  reservation,  taking  effect  or  failing 

O)  1  Sand  Uses  «nd  Tr.    199.  (*)  3  Re.  Pr.  Com.  Rep.  36. 

And  see  ib.  p.  206. 
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Operation  of 
perpetuity- 
rule  upon 
right*  of  entry 
and  re-entry. 


at  a  single  period,  but  that  it  is  continuing,  and  runs  with  or 
follows  the  line  of  persons  succeeding  to  the  property,  and 
might,  perhaps,  therefore,  not  inconsistently  with  general 
analogy,  be  held  valid  and  operative,  as  to  the  persons 
taking  within  the  allowed  limits,  although  nugatory  as  to  all 
subsequent  proprietors.  This  point,  however,  it  is  beyond 
the  province  of  the  present  Treatise  to  determine. 

It  will  be  hereafter  seen,(y)  that  conditions  determining 
estates-tail  are  not  open  to  any  exception  with  respect  to 
remoteness. 

4.  Closely  allied  to  the  last  branch  of  the  subject,  is  that 
of  the  operation  of  the  Rule  against  Perpetuities  upon 
rights  of  entry  and  re-entry. 

The  greatest  portion  of  these  interests  consists  of  rights 
of  entry  and  distress,  either  granted  expressly,  or  implied  in 
law,  for  securing  the  regular  payment  of  rents,  rents'-charge, 
and  rents'-service ;  (*)  and  which  rights  are,  of  course,  neces- 
sarily, co-extensive  with  the  rents,  and  must  follow  them,  (a) 
And,  it  is  to  be  observed,  that  a  right  of  entry,  when  exer- 
cised, passes  "  a  quasi  conditional  inheritance,  (bf  and  that 
"  the  grantee  has  an  interest  vested  in  him  when  the  rent  is 
in  arrear,"  (c)  and  that  the  right "  may  be  transferred  with  the 
rent  because  it  is  a  matter  of  inheritance,  and  waits  upon  the 
rent,  and  is  not  a  mere  possibility  or  contingent  estate,  not 
coupled  with  any  other  estate."  (d)  A  right  of  entry  is, 
consequently,  to  be  treated  as  part  of  the  estate  of  the 
grantee  in  the  rent,  and  not  as  creating  uncertain  and  inde- 
pendent interests  in  the  property  charged  with  it,  which 
may  arise  at  any  period  of  time,  and  which  are,  therefore, 
within  the  operation  of  the  perpetuity-rule :  it  constitutes, 
in  fact,  an  unascertained  modification  of  ownership  in  the 
land,  which  attends  the  property  in  the  rent,  and  merely 


(y)   Vide  infra,  ch.  32. 
(z)  Sugd.  Gilb.  Uses  and  Tr.  179, 
n.    Gilb.  Rents,  38.    2  Bl.  Com.  42. 

(a)  3  Re.  Pr.  Com.  Rep.  37. 

(b)  Sugd.    Gilb.     Uses   and   Tr. 


179,  n. 

(c)  Gilb.  Rents,  139. 

(d)  Sugd.    Gilb.   Uses    and    Tr. 
179,  n. 
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presents  different  and  more  available  means  for  realizing 
the  latter  as  a  charge  upon  the  land.  Nor  is  the  case  mate- 
rially varied,  by  the  circumstance  of  the  right  of  entry  ex- 
tending to  lands  not  charged  with  the  rent;(<?)  as  when  a 
power  of  distress  and  entry  is  granted  in  one  estate,  as  an 
indemnity  against  a  rent  charged  upon  another. 

This  view  of  rights  of  entry  granted  for  securing  rents 
shows  very  plainly,  that  no  substantial  objection  can  attach 
to  them,  in  point  of  remoteness,  although,  in  the  case  of 
perpetual  rents,  advantage  may  be  taken  of  them  at  any 
period  of  time.  And  this  conclusion  is  further  established, 
by  the  fact,  that,  in  the  case  of  rents'-service,  the  law  implies 
aright  of  entry,  or,  at  least,  distress,  without  any  express 
grant  or  reservation  of  it  in  the  instrument  creating  the  rent 

It  is  unnecessary  to  speak  of  rights  of  re-entry  for  condi- 
tions broken,  as  the  latter  have  already  been  considered,  and 
it  is  clear,  that  the  character  of  the  right  of  re-entry  must 
always  be  the  same  with  that  of  the  condition  on  breach  of 
which  it  arises :  if.  the  condition  be  entirely  void,  so  also 
must  be  the  right  of  re-entry ;  if  it  be  only  partially  so,  the 
like  may  be  predicated  of  the  accessory  right 

With  respect  to  rights  of  entry  reserved  upon  leases  for 
lives  or  yean,  the  spirit  of  the  remarks  before  offered  in 
reference  to  rents  payable  under  such  leases,  is  equally 
applicable.  Such  a  right,  in  fact,  merely  confers  a  power  to 
put  an  end  to  the  contract,  on  non-performance  by  the 
lessee  of  the  conditions,  on  fiuth  of  which  it  was  entered  into. 

5.  The  only  class  of  Common  Law  interests,  of  which  Omits  of 


mention  remains  to  be  made,  is  that  consisting  of  rights  of  ^renceu! 
way,  water,  and  light,  and  other  easements.     Easements  p^!J!*£^ 
seem  to  be  in  the  same  predicament  with  rents,  in  respect 
to  the  validity  of  grants  of  them  in  future  Unless  restricted, 
in  their  commencement  or  first  taking  effect,  to  the  limits  of 
perpetuity,  they  appear  to  be  open  to  the  same  objection 

(e)  See  Gilbw  Rents,  41. 
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(though,  perhaps,  in  an  inferior  degree)  with  remote  exe- 
cutory estates  in  land ;  and  there  can  be  little  doubt,  that, 
when  occasion  arises  for  the  consideration  of  the  question, 
the  applicability  of  the  rules  of  remoteness  to  grants  of 
easements  will  be  judicially  recognised.  They  operate  as 
burthens  and  incumbrances  on  the  land :  the  general  policy 
of  the  law  requires,  that  such  burthens  should  arise  within  a 
reasonable  period  of  time :  and  the  standard  for  ascertain- 
ing that  reasonableness  is  the  Rule  against  Perpetuities. 

Besides  easements,  there  are  commons  of  pasture,  piscary, 
turbary,  and  estovers,  and  other  rights  to  profits  d  prendre, 
which,  though  usually  claimed  by  custom  or  prescription, 
may  yet  arise  by  grant;  and  when  any  such  interests  are  so 
created  de  novo,  the  time  of  their  commencement  must  not 
(it  should  seem)  exceed  the  legal  limits  of  remoteness. 

Here,  it  must  be  observed,  that,  in  the  case  of  rents, 
easements,  and  the  interesse  termini,  it  is  necessary,  that  all 
provisions  for  the  cesser  or  extinction  of  the  interest  granted 
should  be  restricted  to  the  legal  period  of  remoteness;  for 
the  Rule  against  Perpetuities  is  equally  violated,  whether 
the  commencement  of  the  rent,  term,  or  easement,  be  fixed 
at  too  remote  a  period,  or  its  continuance  be  liable  to  a 
clause  of  defeasance,  upon  the  happening  of  a  future  remote 
event  The  only  distinction,  between  the  two  cases,  is,  that, 
in  the  former,  the  interest  itself  fails  of  taking  effect,  while, 
as  respects  the  latter,  that  interest  becomes  absolute  and 
indefeasible,  by  the  avoidance  of  the  remote  clause  of  cesser. 

In  reference  to  all  the  foregoing  propositions  and  dis- 
tinctions, it  is  to  be  remarked,  that,  though  the  absence  of 
authority  which  the  learned  reader  will  have  noticed,  must 
be  considered  as  leaving  their  correctness  open  to  question, 
yet,  that  it  does  not  form  any  serious  obstacle  to  their 
reception ;  because  the  Rule  against  Perpetuities  is  to  be 
treated  as  embodying  a  grand  and  fundamental  principle 
of  our  jurisprudential  code,  which  condemns  all  estates, 
rights,  and   interests,  of  whatever  class,   operating  as  a 
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clog  on  the  free  alienation  and  transmission  of  property, 
unless,  suit  viribus,  affording  a  preservative  against  undue 
remoteness;  and,  therefore,  the  application  of  the  per- 
petuity-rule must  always  be  clear,  without  the  support  of 
express  adjudication,  unless,  from  the  operation  of  extrinsic 
principles  and  doctrines  of  law,  the  aim  of  that  rule  be  other- 
wise secured ;  which,  as  we  have  seen,  cannot  be  predicated 
of  the  Common  law  rights  and  interests,  of  which  we  have 
been  treating. 

Before  closing  this  branch  of  our  subject,  an  observation  The  possibility 
mu*  be  made,  with  nspect  to  one  interest  at  the  Common  J^. 
law,  which  cannot  in  any  way  be  properly  brought  within  grantor  and  his 
the  operation  of  the  Rule  against  Perpetuities.     The  inte-  mfeetocor- 
rest  in  question  is  the  possibility  of  reverter,  which,  by  con-  pora  ,0M" 
struction  of  the  Common  law,  abides  in  every  grantor,  and 
the  representatives  of  every  grantor,  by  whom  property  is 
conveyed  in  fee-simple  to  a  corporation ;  and  by  virtue  of 
which,  the  law  declares,  that,  on  the  disruption,  dissolution, 
or  extinction  of  the  corporate  body,  such  grantor,  or  his 
representatives,  shall  be  entitled  to  re-enter.  (/)   The  appli- 
cation of  the  rules  of  remoteness  to  such  a  case,  is,  clearly, 
impossible,  seeing  that  there  is  a  necessity  to  provide  for  the 
failure  of  the  gift  or  grant,  in  the  manner  referred  to ;  and 
necessitas  legem  nan  habet. 

(/)  Co.  Litt.  13.     1  Bl.  Com.  484  ;  2  ib.  256,  257. 
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CHAPTER  XXX. 

OF  OTHER    LIMITATIONS  AFFECTED    BY    THE   RULE    AGAINST 

PERPETUITIES. 

In  the  present  Chapter,  it  is  proposed  to  consider  the 
laws  against  remoteness,  as  they  affect, 

1st,  Limitations  after  or  subject  to  a  trust  or  direction 
for  payment  of  debts ; 

2dly,  Limitations  after  or  subject  to  a  trust  for  accumu- 
lation of  income,  for  the  renewal  of  unexpired  leases ; 

And,  3dly,  Limitations  of  personal  chattels  to  go  or 
descend  as  heir-looms,  with  real  estate  entailed  in  strict 
settlement. 


Section  I. 

Limitations  after  or  subject  to  a  trust  or  direction  for 

payment  of  debts. 

When  chattel  To  arrive  at  a  clear  conception,  as  to  the  extent  of  the 
created  for*  connexion  of  these  limitations  with  the  Rule  against  Per- 
"aT^buT1  to  petuities,  it  must  be  remembered,  that  provisions  for  pay- 
objection  of  ment  of  debts  may  assume  the  form,  either,  of  a  chattel 

remoteness  • 

cannot  apply,     interest  co-extensive  with  the  object  to  be  effected,  or,  of  a 

fee-simple  to  be  held  and  disposed  of  for  the  purpose  of 
raising  the  necessary  funds.  In  the  former  case,  all  limita- 
tions subsequent  to  the  provision  for  debts  take  effect  as 
remainders  or  executory  limitations,  expectant  upon  the 
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determination  of  the  chattel  interest,  and  are  hot,  therefore, 
(however  objectionable  on  other  grounds)  within  the  scope 
of  our  present  inquiries  as  to  the  operation  of  the  perpetuity- 
rule. 

Where,  however,  the  disposition  to  the  trustees,  absorbs  Question  jg, 
the  whole  fee,  by  reason  of  its  being  made  to  them  and  utions  after 
their  heirs,  or  of  there  being  an  express  or  implied  direction  ment  of  debts^ 
for  sale,  the  limitations  after  or  subject  to  the  trust  for  pay-  ^^gwS 
ment  of  debts  cannot  take  effect  by  way  of  remainder,  but  executory 

estates. 

must  operate,  if  at  all,  either,  as  Executory  devises  or  Shifting 
Uses,  or,  as  Trusts  in  equity.  The  question  which  now  offers 
itself  for  consideration,  therefore,  is,  whether  the  indefinite 
and  unrestricted  event  of  the  general  satisfaction  of  a  per- 
son's debts  be  such  as  allows  of  an  Executory  devise  or 
Shifting  Use  being  limited  upon  it,  within  the  provisions 
of  the  Rule  against  Perpetuities,  (g) 

Considering  the  question  upon  strict  principles  of  law, 
there  is  no  difficulty  in  coming  to  the  immediate  conclusion, 
that  limitations  dependent  upon  the  event  alluded  to  are,  as 
respects  their  conferring  legal  estates,  wholly  void  for  remote- 
ness. Were  there  any  guarantee,  in  the  nature  of  the  case, 
for  the  happening  of  the  contingency  within  the  period  of 
twenty-one  years,  (for,  the  trust  not  being  supposed  to  be 
restricted  to  any  life  or  lives,  or  to  any  particular  period,  no 
other  term  is  admissible;  and  it  may,  perhaps,  be  ques- 
tionable, whether  even  the  term  of  years  can  be  taken  as  a 
substantive  and  independent  period;)  a  general  discharge 
of  debts  would,  perhaps,  not  be  an  event  of  too  remote 
expectancy,  with  reference  to  the  Rule  against  Perpetuities. 

But,  as  it  is  clear,  that,  by  acknowledgments  or  from  con- 
tinuance of  disability,  a  charge  or  debt  may  be  kept  alive  or 
subsist  for  a  longer  period  than  twenty  years,  and,  even,  (in 
the  case  of  successive  acknowledgments)  to  an  indefinite 
time,  there  is  no  security  for  the  satisfaction  or  determina- 
tion of  the  trust  within  the  allowed  limits  of  remoteness. 

(g)  See  PoweWi  n.  to  F.  Ex.  Dev.  282-299. 
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Limitations  in 
question  void 
as  too  remote. 


Difference 

between 

limitations 


It  seems  certain,  therefore,  that,  if  the  trust  for  payment  of 
debts  be  considered  as  creating  a  contingency,  whereby  the 
period  at  which  the  subsequent  fee  is  to  take  effect  in  defeas- 
ance of  the  fee  vested  in  the  trustees,  must  be  ascertained, 
that  period  is  liable  to  the  objection  of  being  too  remote ; 
because  the  event  of  a  general  discharge  of  debts,  and,  con- 
sequently, the  commencement  of  the  future  interest,  being 
indefinite,  it  is  uncertain,  in  point  of  time,  whether  it  may 
not  exceed  the  limits  allowed  by  law  for  the  creation  of 
executory  estates.  (A)  And,  treating  the  question  as  one  of 
the  validity  of  the  ulterior  limitation  as  a  legal  Executory 
devise  or  Shifting  Use,  it  is  plain,  that  this  is  the  only  light 
in  which  the  contingency  in  question  can  be  regarded. 
For,  (t)  although  it  be  true,  that  there  is  nothing  more  to 
confine  the  effect  of  the  words,  "from  and  after,"  or, 
"when,"  &c,  in  construction,  to  the  time  of  the  actual 
possessory  enjoyment  of  the  interest  introduced  by  them, 
than  there  is  in  the  common  limitation  of  an  estate  to  a 
man,  for  life,  and  from  and  after  his  decease,  then,  to 
another,  &c. ;  and  that  such  words  only  denote  the  order  or 
course  of  the  several  interests  connected  by  them,  expressing 
the  priority  or  preference  of  the  antecedent,  and  the  poste- 
riority or  subjection  of  the  subsequent,  in  point  of  usufruc- 
tuary prevalence  or  effect,  without  preventing  the  latter 
from  a  concurrent  operation,  in  attaching  immediately  as 
vested  and  transferrible  interests  in  a  present  subsisting 
fund ;  yet,  it  is  undeniable,  that  such  reasonings  do  not  go 
to  the  point  of  the  capacity  of  the  future  limitation  to  take 
effect  as  a  legal  executory  estate,  the  which  can  only  be 
regarded  in  respect  to  the  period  or  event  whereat  or  whereon 
it  is  to  arise,  without  reference  to  any  immediate  or  anterior 
usufructuary  vesting  or  enjoyment. 

Perhaps,  no  question  could  ever  have  been  entertained 
upon  this  point,  but  for  the  important  difference  observable 


(A)  PowtWi  n.  to  F.  Ei.  Dev.  296.       (0  itotf/'s  n.  to  F.  Ex.  Der.  299. 
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between  executory  estates,  engrafted  on  a  limitation  in  fee  depending  on 
for  payment  of  debts,  and  similar  estates  limited  upon  a  pure  faction  ofdebu, 
absolute  contingency,  either  personal  to  the  first  taker,  or  J^^^e,, 
not     In  the  former  case,  a  notion  is  apt  to  obtain,  that  the  contingencies, 
debts  must,  at  some  period  or  other,  be  paid,  and  that,  in 
the  mean  time,  as  to  the  whole  property,  subject  to  their 
satisfaction,  and  afterwards,  as  to  that  portion  remaining, 
the  person  entitled  under  the  future  limitation  is  virtually 
the  owner.     In  the  other  case,  however,  until  the  happen- 
ing of  the  contingency,  it  cannot  be  predicated,  that  the 
executory  limitation  will  ever  take  effect  at  all,  and  there 
seems,  therefore,  a  more  palpable  and  tangible  necessity  for 
restricting  it  to  proper  bounds.     But  still,  strict  rule  and 
just  analogy  do  not  admit  of  our  regarding  the  legal  opera- 
tion of  the  future  limitation,  in  either  of  these  cases,  apart 
from  the  event  on  which  it  is  expressed  to  arise,  although, 
from  the  nature  of  one  of  them,  it  may  happen,  that  the 
object  of  the  future  limitation  is  virtually  entitled  prior  to 
the  defeazance  of  the  first  estate. 

And  the  rule,  here  insisted  upon,  seems  to  hold  equally,  whether  cir- 
al  though  the  quantum  or  amount  of  the  debts  be  ascertained  ^ttobeing° 
and  specified.   For,  as  it  has  been  properly  said,  (A)  it  is  not  "^^^L 
the  unascertained  quantum  of  the  charge,  that  renders  the  affects  the 
limitation  after  payment  of  debts  too  remote,  as  an  ex- 
ecutory  or  future  interest,  but  the  indefiniteness  of  the 
period  or  time  of  payment,  (that  is,  of  the  commencement  of 
the  future  interest,)  that  prevents  its  taking  effect     The 
specification  of  the  debts  to  be  discharged  advances  not  a 
step  towards  limiting  the  period  of  their  being  raised  and 
paid :  that  remains  equally  unlimited  and  indefinite,  whether 
the  debts  be  ascertained,  or  not,  and  may  equally,  in  point 
of  time,  exceed  the  period  allowed  by  law  for  executory 
estates,  and,  consequently,  is  equally  liable  to  the  objection 
of  remoteness. 

(A)  iWft  n.  to  F.  Ex.  Der.  296, 297. 
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The  impossibility  of  a  limitation  after  a  trust  for  general 
payment  of  debts  taking  effect  as  a  valid  legal  executory  es- 
tate being  thus,  in  point  of  principle,  established,  it  remains 
to  be  seen,  whether  such  limitations  can  be  regarded  as 
creating  present  trusts  in  equity,  to  take  effect  subject  to  the 
general  charge  of  debts. 

To  comprehend  clearly  the  position  of  this  question,  it 
may  be  useful,  to  recall  to  mind  the  fact,  that  the  complete 
ownership  of  land  involves  in  our  laws,  first,  the  estate  in 
the  land  itself,  and,  next,  the  right  to  take  the  profits ;  or, 
according  to  more  technical  phraseology,  the  legal  estate, 
and  the  use  or  beneficial  enjoyment  (/)  When  the  legal 
estate  is  vested  in  one  person,  and  the  beneficial  enjoyment 
belongs  to  another,  they  have  distinct  and  separate  estates  or 
interests ;  but  those  interests  are,  nevertheless,  concurrent, 
and  vest  at  the  same  moment  Where  the  legal  estate  is  vested 
in  trust,  it  is  a  rule  of  equity,  that  so  much  of  the  trust  as  is 
not  disposed  of  remains  in  the  alienor,  as  part  of  his  former 
estate*  It  follows,  therefore,  that  a  conveyance  or  devise  to 
trustees  and  their  heirs,  to  pay  debts,  or  to  them,  to  sell  and 
pay  debts,  passes  the  whole  estate  in  law  to  the  trustee,  and 
part  only  of  the  trust ;  that  is,  the  trust  to  the  extent  of  the 
particular  purpose  mentioned :  and  the  residue  of  the  trust 
will  revert  to  the  grantor,  or  the  representatives  of  the 
devisor.  This  residue  of  the  trust  may,  however,  be  dis- 
posed of,  and  the  parties,  in  whose  favor  such  disposition  is 
made,  will,  in  equity,  be  deemed  the  real  owners,  and  may, 
at  any  time,  come  into  Court,  and  desire  the  surplus  of  the 
estate,  after  satisfaction  of  the  debts,  to  be  conveyed  to 
them.  Upon  the  same  principle,  in  the  case  of  terms 
created  by  the  owner  of  the  inheritance  for  particular  pur- 
poses, so  much  of  the  trust  as  is  undisposed  of  results  to  the 
proprietor  of  the  inheritance,  and  constitutes  a  part  of  that 
inheritance.    The  beneficial  trust,  it  will  be  observed,  is  not 

(0  See  PowdCt  n.  to  F.  Rz.  Dev.  287,  et  §eq. 
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to  wait,  for  its  taking  effect,  until  the  satisfaction  of  the  debts 
to  be  pud,  but  confers  a  present  subsisting  interest  in  posses- 
sion, subject  only  to  the  execution  of  a  trust  prior  in  the  order 
of  dispositions,  but  not  precedent  in  point  of  time.  There 
being,  therefore,  a  portion  of  the  trust  or  beneficial  owner- 
ship capable  of  immediate  disposition,  it  is  matter  of  no 
moment,  what  is  the  character  of  the  trust  which  is  to  be 
satisfied  before  that  portion  can  be  ascertained,  as  that  affects 
merely  the  question  of  the  quantum  of  estate  to  be  ulti- 
mately enjoyed  by  the  beneficial  owner,  and  not,  of  the  time 
or  period  of  its  taking  effect  It  seems  clear,  therefore,  that, 
assuming  limitations  after  a  trust  for  payment  of  debts,  em- 
bracing the  fee-simple,  to  be  void,  as  giving  legal  executory 
estates,  they  are  valid,  as  present  trusts  in  equity,  waiting,  as 
to  the  fuller  ascertainment  of  the  quantum  of  estate  to  be 
affected  by  them,  until  the  performance  of  an  act  extrinsic 
to  such  limitations,  although  connected  with  another  con- 
current trust 

Thus  much,  in  point  of  principle  and  analogy.  The  little  Case  of 
authority  to  be  adduced  will  be  found  confirmatory  of  the  *££££**" 
suggestions  of  theory  and  rule.  In  Bagshaw  v.  Spencer,  (m) 
a  testator  devised  aU  his  manors,  lands,  &c,  to  trustees,  and 
their  heirs,  upon  trust,  that  they  should,  out  of  the  lands, 
&c,  by  the  rents,  issues,  and  profits,  or  by  sale  or  mortgage 
of  the  whole,  or  so  much  as  should  be  necessary,  raise 
money  for  the  payment  of  his  debts,  legacies,  and  funeral 
expenses,  and  then,  as  to  one  moiety,  upon  trust  for  and  to 
the  use  of  his  nephew,  T.  B.,  for  life,  with  remainders-over. 
Questions  arising  as  to  the  construction  of  different  limita- 
tions in  the  will,  an  incidental  point  was,  whether  the  limi- 
tations, subsequent  to  the  trust  for  payment  of  debts,  (which, 
it  was  held,  carried  the  whote  fee  to  the  trustees,)  might  be 
good  by  Executory  devise.  Lord  Chancellor  Hardwicke 
said,  that  the  devisee  could  not  take  a  legal  estate  by  Execu- 

(m)  1  Vet.  tr.  154. 
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tory-devise,  for  that  it  was  too  remote,  being  after  all  debts 
indefinitely  be  paid,  which  might,  in  paint  of  time,  exceed  a 
life  ot  lives  in  being,  or  any  other  period  allowed  by  law  : 
but  his  lordship  took  another  view  of  the  case,  which 
showed,  that,  even  supposing  the  limitation  was  a  good 
devise  in  law,  the  result  would  be  equally  unfavorable  to  the 
party  insisting  on  its  validity  as  a  legal  executory  estate. 
The  opinion  of  Lord  Hardwicke,  therefore,  cannot  be 
treated  as  an  express  adjudication  upon  the  point  in  question, 
although  it  is,  doubtless,  entitled  to  all  the  weight  which 
attaches  to  the  observations  of  so  profound  an  equity  judge. 
Cue  °f  In  the  case  of  Strong  v.  Teatt,  (n)  a  testator  devised  to 

his  wife  and  her  heirs,  certain  real  estate,  to  the  use,  intent, 
and  purpose,  that  his  said  wife  should  receive,  out  of  the 
lands,  a  yearly  rent-charge,  for  her  life,  and  to  the  further 
use  and  purpose,  that  his  said  wife  might,  by  sale  of  such  of 
the  said  lands  thereby  to  her  devised  as  should  be  necessary, 
raise  so  much  money  as  might  be  sufficient  to  pay  off  and 
discharge  such  of  the  said  debts  as  should  not  be  paid  off 
and  discharged  out  of  his  personal  estate ;  and  as  to  so  much 
of  the  said  lands  and  tenements  as  should  remain  unsold,  to 
the  use  of  the  testator's  son,  A.  M»,  for  his  life,  and  after  his 
death,  to  the  uses  therein  mentioned.  Ejectment  being 
brought,  by  persons  claiming  under  some  of  the  devises, 
against  a  party  deriving  title  under  a  conveyance  from  the 
testator  8  heir,  a  chief  question  was,  whether  certain  property 
passed  under  the  will,  and,  as  incidental  to  that,  another 
point  which  arose  was,  whether  the  devisees  took  legal 
estates.  The  Court  of  B.  R.,  in  Ireland,  having  held,  that 
the  property  in  question  was  included  in  the  will,  also  deci- 
ded, that  the  uses  were  legal  estates  executed,  subject  to  a 
charge  for  the  payment  of  the  testator's  debts,  (if  any  there 
were,)  and  a  power  in  his  widow  to  sell,  for  that  purpose ; 
and  were  good  at  law,  though  devised  after  an  indefinite 

(it)  2  Burr.  910. 
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payment  of  such  of  the  testator's  debts  as  should  not  be  dis- 
charged by  his  personal  estate.  A  writ  of  error  being 
brought  in  B.  R.,  in  England,  it  is  stated  to  have  been 
elaborately  argued,  upon  the  question,  whether  the  parties 
bringing  the  ejectment  had  any  legal  estate  :  it  being  eon- 
tended,  on  the  part  of  the  defendant  in  ejectment,  that  the 
widow  took  the  legal  fee,  which  descended,  it  was  said,  to 
her  eldest  son  and  heir,  under  the  conveyance  from  whom 
the  defendant  claimed;  or  that,  if  she  did  not,  the  devises 
thereof  after  payment  of  debts  generally  were  executory  and 
too  remote.  The  judgment  of  the  Court  in  Ireland  was  re- 
versed upon  the  point  as  to  the  property  in  question  passing 
by  the  will,  and  it,  therefore,  became  unnecessary  to  con- 
sider the  question  of  the  nature  of  the  estates  taken  by  the 
devisees.  Lord  Mansfield,  C.  J.,  however,  took  occasion  to 
draw  a  distinction  between  the  case  under  consideration  and 
that  of  Bagshaw  v.  Spencer,  before  stated,  which  had  been 
cited  in  the  course  of  the  argument,  in  opposition  to  the  legal 
right  of  the  claimants  under  the  will,  observing  that,  in  the 
latter  case,  it  was  not  necessary  to  decide  on  the  nature  of 
the  estates  taken  by  the  devisees,  as,  even  should  it  be 
held,  that  they  took  valid  legal  estates,  such  a  construc- 
tion would  not,  under  the  particular  circumstances  of  that 
case,  assist  the  title  of  those  by  whom  it  was  urged.  His 
lordship,  also,  observed,  that,  though  he  gave  no  sort  of 
opinion  upon  the  case  before  him,  as  to  this  point,  it  might 
be  worth  considering,  whether  the  devise  were  not  fcpon  a 
double  contingency :  viz.,  if  there  should  be  debts,  then,  the 
testator's  wife  to  have  the  estate  for  payment  of  them :  if 
no  debts,  then,  those  in  remainder  to  take.  A  further  writ 
of  error  was  brought  in  the  House  of  Lords:  but  their  lord- 
ships confined  the  counsel,  to  speak  to  the  point  of  the 
estates  in  question  being  intended  to  pass  by  the  devise,  and, 
the  judges  being  of  opinion  in  the  negative,  the  judgment  of 
reversal  was  affirmed,  without  any  discussion  upon  the 
question  of  the  nature  of  the  interests  limited  to  the  devisees* 


630  LIMITATIONS   AFTER  TRUSTS  [CHAP.  XXX. 

The  bearing  of  Lord  Mansfield's  observation  in  this  case,  as 
it  has  been  properly  remarked,  (o)  is  sufficient  to  show,  that 
the  Courts  would  be  strongly  inclined  to  support  limitations 
after  a  trust  for  payment  of  debts  on  any  admissible  ground. 
It  is,  also,  to  be  observed,  that  the  reversal  of  the  judgment 
of  the  Irish  court  did  not  diminish  or  affect  the  authority  of 
its  opinion,  in  respect  to  the  operation  of  the  limitations  in 
the  will  after  payment  of  debts. 
Cue  of  Jomit.  In  another  case,  the  trust-estate  limited  for  payment  of 
^  debts  was  held  to  be  confined  to  a  life  in  being,  and  there 

was,  therefore,  no  objection  to  the  subsequent  limitations 
creating  legal  interests ;  as,  it  was  decided,  they  did.  The  case 
alluded  to  is  that  of  lady  Jones  v.  lord  Say  and  Seal,  (p) 
where  a  testatrix  devised  certain  real  estates,  to  trustees,  and 
their  heirs,  upon  trust  and  in  confidence,  in  the  first  place, 
out  of  the  rents  and  profits  thereof,  to  pay  the  several  lega- 
cies, devises,  and  bequests,  thereinafter  mentioned,  and,  then, 
(after  giving  several  annuities  for  life,)  she  appointed  her 
trustees  to  pay  all  the  rest  and  residue  of  the  rents  and 
profits  of  the  premises,  into  the  proper  hands  of  her  daughter, 
C.  F.,  or  as  she,  by  any  writing,  &c.,  should  appoint,  for 
and  during  the  term  of  her  natural  life ;  and  after  her,  (the 
said  daughter's)  decease,  the  trustees  to  stand  seised  of  the 
premises,  to  the  use  of  the  heirs  of  the  body  of  the  said 
daughter,  C.  F.,  severally  and  successively,  as  therein  men- 
tioned, with  remainders-over.  A  question  arising  upon  a 
recovery  suffered  by  C.  F.  and  her  husband,  it  was  to  be 
decided,  whether  the  limitations  to  the  former,  for  life,  and 
after  her  decease,  to  the  heirs  of  her  body,  were  of  such  a 
character,  as  to  unite  under  the  Rule  in  Shelley's  case* 
Lord  Chancellor  King  held,  that  the  use  was  executed 
in  the  trustees  and  their  heirs  for  the  life  of  C.  F.,  and 
that  she  had  only  a  trust  in  the  surplus  rents  and  profits, 
during  her  life ;  but  that,  by  the  subsequent  words,  viz., 

(o)  FbweW*  n,  to  F.  Ex.  Dev.  297.  (/>)  2  Bro>  Pari,  C*.  458. 
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that  the  trustees  should  stand  seised  to  the  use  of  the  heirs 
of  the  body  of  C.  F.,  subject  to  the  payment  of  the  annui- 
ties, &&,  the  uses  were  executed  in  the  persons  entitled  to 
take  by  virtue  thereof,  chargeable  with  the  payment  of  the 
annuities,  and,  therefore,  that  those  different  interests  could 
not  unite,  so  as  to  create  an  estate-tail,  by  operation  of  law, 
in  the  ancestor.  No  question  of  remoteness,  it  will  be  per- 
ceived, arose  in  this  case ;  but  it  may,  perhaps,  be  con- 
sidered, as  indicating  a  disposition,  to  limit  the  duration  of 
the  estate  of  trustees  for  particular  purposes,  and  to  give 
effect  to  ulterior  limitations  as  legal  interests,  when  an  inten- 
tion appears  in  favor  of  the  latter  construction,  and  violence 
is  not  thereby  done  to  the  proper  effect  of  the  limitation  to 
the  trustees,  as  necessarily  excluding  such  a  construction. 

Again,  in  another  case,  (q)  a  testator,  having,  upon  the 
marriage  of  his  daughters,  demised  an  estate,  to  trustees, 
upon  trusts  for  raising  certain  sums,  which  were  settled 
upon  the  daughters  and  their  children,  by  his  will,  after 
charging  the  estate  with  other  sums,  to  be  settled  upon  the 
same  trusts,  with  portions  for  sons,  and  with  a  further  sum, 
in  discharge  of  a  mortgage  of  another  estyte,  devised  it  unto 
and  to  the  use  of  other  trustees,  upon  trust,  from  time  to 
time,  to  receive  the  rents  and  profits,  and  to  invest  the 
same  in  the  purchase  of  stock,  so  as  to  accumulate  and  form 
a  fund  for  the  payment  of  the  aforesaid  charges ;  "  and  after 
the  same  should  have  been  fully  raised  and  paid,"  in  trust, 
to  stand  possessed  of  the  property,  upon  the  trusts  in  the 
will  mentioned.  A  bill  was  filed  by  the  testator's  heir,  for 
the  purpose  of  disputing  the  validity  of  the  dispositions  in 
the  will ;  and,  after  argument,  Graham,  B.,  sitting  for  Sir 
Thomas  Phtmer,  M.  R.,  observed,  as  follows : — "  It  has  been 
contended,  that  the  plaintiff  is  entitled  as  heir-at-law,  be- 
cause there  is  a  trust  for  certain  accumulations  which  look 
to  an  indefinite  period,  and  no  interest  is  given  to  any 

(7)  Bacon  v.  Proctor,  1  Tarn.  &  Russ.  31.   And  sec  1  J  arm.  Pow.  Dcv.  419. 
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person  till  after  the  accumulation  is  determined.  That  is 
not  my  view  of  the  case :  my  opinion  is,  that  the  testator's 
intention  was,  simply,  to  provide  a  fund  for  some  specific 
debts  and  charges,  and,  then,  that  the  persons  entitled  should 
take.  He  had  no  intention  of  suspending  the  beneficial 
interest,  in  the  meantime  till  the  debts  and  charges  should 
be  paid.  All  the  authorities  show,  that,  where  an  estate  is 
given  to  trustees  to  pay  debts,  and  then  to  a  person  desig- 
nated, the  person  designated  takes  at  once  subject  to  the 
debts."  In  this  case,  it  will  be  observed,  there  could  be 
no  question,  as  to  the  limitations,  subsequent  to  the  trust  for 
paying  off  the  charges,  passing  valid  legal  executory  estates, 
since  it  was  clear,  that  the  testator  intended  the  legal  fee 
still  to  reside  in  the  trustees,  or,  at  least,  that  he  did  not 
expressly  limit  it  over  after  the  satisfaction  of  the  first  trust. 
But  the  case  is,  nevertheless,  valuable,  as  showing  the  dis- 
position of  the  Courts,  to  treat  provisions  for  debts  as,  in 
fact,  mere  charges  upon  the  property  out  of  which  they  are 
made. 

These  authorities  give  rise  to  two  or  three  reflections, 
which,  it  seems  necessary  to  introduce,  in  order  to  the  com- 
pleteness of  our  inquiries  on  this  head. 
The  question,  1st  The  opinion  of  the  Irish  Court  of  B.  R.,  in  the  case 
devise  in  fee  of  Strong  v.  Teatt,  above,  noticed,  and  the  decision  in  Bacon 
deta*canbe°f  Y'  Procior>  suggest  the  point,  as  to  a  trust  for  payment  of 
construed  as  a    debts,  though  ostensibly  carrying  a  fee  to  the  trustees,  being 

cnsxsre  merely 

upon  the  regarded  in  the  light  of  a  charge  only  upon  the  property,  with 

sWereif'  C°11"    *  power  of  sale  in  the  trustees  for  satisfaction  of  the  debts.   It 

is  certainly  true,  that,  so  regarded,  there  would  be  no  ob- 
jection to  the  limitations  subject  to  the  charge,  on  the  score 
of  remoteness,  as,  upon  that  construction,  they  take  effect  at 
once,  although  liable  to  be  set  aside  by  an  exercise  of  the 
power,  as  in  the  ordinary  case  of  an  immediate  devise,  subject 
to  a  charge  of  debts.  But  the  objection  to  this  constniction 
consists  in  its  total  disregard  of  the  form  and  proper  legal 
effect  of  the  limitation  to  the  trustees :  the  one  being  a 
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direct  gift  of  the  estate ;  and  the  other  vesting  the  entire 
ownership  of  the  property  in  the  trustees,  without  reference 
to  the  purpose  intended  to  be  effected  by  the  limitation. 
Doubtless,  the  construction  of  a  charge,  with  an  accompany- 
ing power,  fully  answefrs  the  object  of  the  gift,  as,  thereby, 
every  thing  can  be  effected,  which  is  contemplated  by  a 
direct  limitation  of  the  estate*  But,  it  seems  a  great  stretch 
of  the  judicial  functions,  to  disregard  the  established  rules 
of  law,  from  what  is,  at  best,  but  an  equitable  though  laud- 
able consideration  of  the  real  designs  of  the  author  of  the 
limitations,  by  sustaining  and  harmonizing  his  general  dis- 
positive scheme.  Nor,  when  the  case  of  Strong  v.  Teatt  is 
closely  considered,  can  it  be  said  to  form  any  direct  autho- 
rity for  the  construction  under  consideration.  The  wording 
of  the  limitations,  in  that  case,  was  of  a  peculiar  character, 
and  abundantly  sufficient  to  warrant  a  Court  of  law,  anxious 
to  uphold  a  testator's  dispositions,  in  putting  the  construc- 
tion upon  them  there  adopted.  There  was  no  devise  of  the 
use  to  the  trustee,  except  in  regard  to  or  in  connexion  with 
the  particular  purposes  which  .the  testator  had  in  view  in 
the  limitation  to  her,  and  then,  only  as  to  such  of  the  devised 
property  as  it  should  be  necessary  to  dispose  of,  in  order  to 
answer  such  purposes.  As  to  the  residue  of  the  property, 
in  respect  to  which  no  use  had  been  declared,  the  testator 
proceeded  to  limit  uses ;  and  it  is  observable,  that  the  very 
same  words  ("  to  the  use  intent  and  purpose,")  by  which 
the  testator  reserved  an  annuity  for  the  trustee,  who  was  his 
widow,  he  used  in  declaring  the  trust  or  power  of  sale,  being 
words,  frequently  in  use  for  limiting  or  reserving  estates 
or  interests  not  embracing  the  whole  fee,  or  not  extending  to 
the  fee  of  the  whole  property  devised.  Strong  v.  Teatt, 
therefore,  cannot  be  treated  as  an  authority  in  favor  of  any 
such  principle  of  construction  as  that  suggested,  in  the  case 
of  limitations  of  less  ambiguous  import,  and  possessing  more 
of  the  character  of  an  express  devise  of  the  estate.  We 
have' already  seen,  that  the  peculiar  nature  of  the  devise  in 
Bacon  v.  Proctor,  does  not  admit  of  that  case  being  adduced 


634  LIMITATIONS  AFTER  TRUSTS  [CHAP.  XXX. 

as  an  adjudication  favorable  to   the  construction  under 
consideration. 

Perhaps,  some  countenance  is  afforded  to  the  doctrine 
by  the  case  of  Hawker  v.  Hawker,  (r)  in  which,  a  testator 
by  his  will  devised  all  hb  real  estates  in  several  parishes,  to 
trustees,  their  heirs  and  assigns  for  ever,  upon  trust,  as  soon 
as  convenient,  after  his  decease,  to  sell  his  estate  at  H.,  and, 
with  the  money  produced  by  the  sale,  to  pay  his  debts;  and, 
in  case  the  fund  should  not  be  sufficient,  then,  as  to  his  estate 
at  F.,  upon  trust,  to  sell  that  also,  in  order  to  make  good  the 
deficiency ;  but  in  case  it  should  not  be  necessary,  then,  as  to 
his  estate  at  F.,  and  his  other  remaining  estates,  in  trust,  to 
receive  the  rents  and  profits,  till  his  daughter  came  of  age, 
and,  then,  to  pay  such  of  the  rents  and  profits  as  had  not 
been  applied  to  her  maintenance  and  education,  together 
with  the  surplus  money  arising  from  the  sale  of  his  estate 
at  F.,  if  it  should  be  sold,  to  his  daughter,  upon  coming  of 
age,  and,  from  that  period,  to  the  use  of  the  trustees,  for 
the  life  of  his  daughter,  and  after  her  death,  to  the  use  of 
her  children;  and  by  a  codicil  to  his  will,  in  which  the 
testator  made  an  alteration  as  to  the  trustees,  he  devised 
to  the  new  trustees  therein  named,  and  to  the  survivors 
and  survivor  of  them,  and  the  heirs  of  such  survivor, 
"such  estates  as  aforesaid,  in  trust  as  aforesaid."  The 
estate  at  H.,  when  sold,  proved  sufficient  to  pay  the  tes- 
tator's debts.  On  a  case  from  Chancery,  it  was  held,  in 
B.  R.,  that  the  trustees,  and  the  survivors  and  survivor  of 
them,  and  the  heirs  of  the  survivor,  took  only  an  interest  for 
the  life  of  the  daughter,  in  the  remaining  estates  at  F.  and 
elsewhere.  The  line  of  argument  adopted  at  the  bar,  and 
which  must  be  presumed  to  have  influenced  the  Court, 
was,  that  the  words  in  the  will,  as  to  the  sale  of  F.,  were 
conditional,  as  the  testator  only  directed  a  sale,  in  case  the 
estate  at  H.  should  not  prove  sufficient;  and  that  he  ex- 
pressly contemplated  the  probability  of  no  such  necessity 

(r)  3  B.  &  Aid.  537. 
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existing;  and,  therefore,  in  the  event  of  its  not  being  required, 
gave  the  property  to  the  same  uses  as  the  other  estates ;  and 
that,  until  the  necessity  arose,  the  estate  should  pass  to  the 
persons,  for  whom  the  uses  were  declared ;  a  power  of  sale  only 
immediately  vesting  in  the  trustees,  as  in  the  case  of  a  devise, 
that  land  should  be  sold  by  executors.  This,  it  will  be  ob- 
served, was  not  an  adjudication  upon  the  simple  question, 
whether  every  devise  in  trust  for  payment  of  debts  creates  any 
thing  more  than  a  charge,  with  a  power  to  sell,  but,  whether 
the  difference  in  the  trusts  declared  of  the  estate  at  F.,  from 
those  expressed  as  to  the  H.  estate,  was  not  such  as  to  render 
it  clear,  the  testator  intended,  in  regard  to  the  former,  to 
invest  the  trustees  with  a  power  only.  The  real  question 
would  have  occurred  for  consideration,  had  a  sale  not  taken 
place,  or  had  not  been  necessary,  of  the  estate  at  H.  But 
the  decision,  doubtless,  evinces  a  disposition,  to  construe 
trusts  of  this  kind,  rather,  in  the  light  of  powers  or  authori- 
ties, than,  of  express  limitations  of  the  estate.  And,  if  the 
fact,  that  the  trust  for  sale  of  the  F.  estate  was  made  con- 
tingent on  the  circumstance  of  a  necessity  existing  for  its 
exercise,  had  any  weight  with  the  Court,  it  becomes  a 
serious  question,  whether  every  trust  for  sale  for  payment  of 
debts  may  not  be  so  considered,  for  all  such  trusts  are 
created  only  as  auxiliary  to  the  personal  estate,  and  are 
also  intended  to  affect  the  property  subject  to  them,  only  so 
for  as  the  fulfilment  of  that  office  may  require.  But,  too 
much  reliance  cannot  be  placed  upon  this  conjecture,  the 
reasons  for  the  opinion  of  the  Court  not  being  given. 

In  fine,  it  must  be  admitted,  that,  besides  the  deficiency  The  doctrine, 
in  authority,  the  doctrine  in  question  is  attended  by  so  fee  for  ply? m 
much  of  theoretical  difficulty,  that  nothing  but  an  exclusive  °e0^°{debt8 
regard  for  convenience  could  ever  induce  a  Court  of  law  to  charge, 

.       .     .  .  -  111  insupportable. 

give  it  the  sanction  of  a  settled  rule. 

2.  The  above-quoted  observation  of  lord  Mansfield,  in  Whether  limi- 

the  case  of  Strong  v.  Teatt,  suggests  the  question,  as  to  how  question  can 

far  trusts  for  payment  of  debts  and  gifts  subject  to  them  may  ^  SJ'jJiSJ* 

be  regarded  in  the  light  oflimitations  on  double  contingencies :  4ouble  ?on" 


636  LIMITATIONS  AFTER   TRUSTS  [CHAP.  XXX. 

as,  if  there  are  any  debts,  or,  in  case  of  a  deficiency  of  personal 
assets  to  discharge  debts,  to  the  trustee;  if  no  debts,  or  if 
no  deficiency  of  assets,  then,  to  the  persons  who  are  to  take 
beneficially.  Such  a  construction  has  the  advantage  of  not 
being  at  variance  with  any  established  rule  of  law,  as  is  (appa- 
rently) that  just  disposed  of.  But  it  seems  inadequate  for  any 
effective  check  to  the  stringent  operation  of  the  perpetuity- 
rule  upon  the  class  of  limitations  under  consideration.  For, 
how  could  the  alternative  of  there  being  no  debts,  be  said 
to  be  realized,  if  there  were  any,  the  smallest,  unsatisfied 
obligation,  embraced  by  the  provision?  And  if  the  other 
alternative  have  any  effect,  however  inconsiderable,  where 
is  the  preventive  of  the  violation  of  the  Rule  against  Per- 
petuities, so  far  as  respects  the  validity  of  the  ulterior  limi- 
tations, as  passing  legal  estates?  or,  if  the  contingency  were 
a  deficiency  of  personal  estate,  would  not  the  smallest  in- 
adequacy suffice  to  give  effect  to  the  provision  for  debts,  and, 
therefore,  to  leave  in  full  force  the  operation  of  the  perpe- 
tuity-rule, as  to  the  legal  effect  of  the  ulterior  limitations  ? : 
although,  by  the  construction  in  question,  they  might  take 
effect  as  legal  estates,  if  there  should  be  a  sufficiency  of 
assets;  and  that,  (as  it  should  seem)  without  regard  to  such 
fact  being  ascertained  immediately  on  the  decease  of  the 
testator* 
This  doctrine,       These  considerations  show,  that  the  construction  of  a  pro- 

tf  sustainable,  # 

an  insufficient  vision  for  debts  being  merely  a  limitation  on  a  double  contin- 
otyection  of  gency »  W(>uld  but  palliate  the  inconvenience  of  the  strict  rule, 
remoteness  of    which  otherwise  denies  validity  to  the  ulterior  limitations 

limitations  after  J 

devises  in  fee     as  legal  executory  estates.     As  before  observed,  however, 

for  payment  of  -  ...      -  . 

debts.  so  far  as  it  may  serve  that  end,  there  seems  no  antecedent 

objection  to  it,  upon  the  ground  of  any  rule  of  law :  the  con- 
tingency contemplated  is  one  which  must  be  ascertained 
(either  in  fact,  or  by  eventual  relation,)  at  the  death  of  the 
testator;  and  it  must,  according  as  it  happens  or  not,  at  that 
time  give  effect  to  or  intercept  the  limitations  subsequent 
to  the  provision  for  debts,  as  valid  estates  at  law.  But,  it 
will  be  remembered,  that  this  view  is  entirely  conjectural, 


"fSF 
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and  destitute  of  any  considerable  judicial  sanction ;  although 
it  is  recommended  by  that  manifest  convenience,  to  which, 
the  present  temper  of  our  Courts  is  not  indisposed  to  give 
attention. 

3.  A  third  observation  occurs  with  respect  to  this  class  of  Circumstance 
limitations,  not  immediately  connected  with  the  authorities  rendered 
which  have  been  noticed.    It  is,  that  the  character  of  a  charge  t^  7dehXs  e 
or  trust  for  payment  of  debts  on  real  estate  is  much  altered,  Jf  n??>  ■■"* 
and  its  importance  diminished,  by  the  statute,  3  &  4  Gul.  4,  subsequent  to 
c.  104,  rendering  the  freehold  and  copyhold  estates  of  de-  their  satisfoc- 
ceased  persons,  assets  for  the  payment  of  their  debts  of  Uon* 
every  description.   An  argument  might  be  derived  from  this 
change  of  the  law,  to  the  effect,  that,  since  all  debts  are 
legally  payable  out  of  real  estate,  any  trust  or  provision 
for  their  satisfaction  is,  in  fact,  nugatory,  so  far  as  the  liabi- 
lity of  such  estate  to  those  debts  is  concerned;  that  every 
devise  of  property,  although  not  expressly  referring  to  or 
providing  for  debts,  is,  in  reality,  subject  to  their  discharge, 
by  mere  operation  of  law,  and  cannot,  therefore,  have  com- 
plete effect,  until  that  discharge  takes  place;   and  that, 
consequently,  to  render  a  limitation  void,  as  an  estate  at 
law,  for  remoteness,  by  reason  of  its  being  expressly  post- 
poned to  a  provision  for  debts  embracing  the  fee-simple,  is 
to  retain  the  shadow  of  a  distinction,  while  the  substance  no 
longer  exists. 

There  seems  much  weight  in  these  considerations ;  though  Bat  this  no 
it  may,  perhaps,  be  doubted,  whether  they  are,  at  best,  of  J]L^Jt 
more  than  an  equitable  character.     It  may  be  asked,  what  aK*in»*  remote- 

*  ^  ness  of  such 

is  the  object  of  a  trust  for  payment  of  debts?  and  what  limitations, at 

law 

is  the  purpose  to  be  effected  by  it?  Clearly,  to  enable  the 
trustee,  by  sale  or  mortgage,  to  raise  the  fund  requisite  for 
the  satisfaction  of  the  debts:  with  that,  his  power  and  duty 
end;  and  the  beneficial  interest  of  the  ulterior  devisee 
thereupon  accrues.  But,  what,  it  may  be  said,  is  there,  in 
this,  that  cannot  be  equally  effected,  by  means  of  a  suit  in 
equity,  although  an  express  charge  or  provision  be  want- 
ing ?    And  what  substantial  distinction,  therefore,  is  there, 


638  LIMITATIONS  AFTER  TRUSTS  OF         [CHAP.  XXX. 

even  at  law,  between  the  position  of  the  devisees  subject  to 
the  trust  for  payment  of  debts,  in  the  one  case,  and  the 
immediate  devisees,  in  the  other?  The  difficulty,  it  must 
be  confessed,  in  the  way  of  the  conclusion  to  which  this 
reasoning  leads,  consists  in  the  existence  of  an  express 
devise  in  fee  for  satisfaction  of  the  debts;  a  limitation 
which,  as  to  the  legal  operation  of  the  gifts  subject  to  it,  must 
be  regarded  abstractedly  from  the  purposes  it  serves,  and 
cannot  be  determined  with  the  answering  of  those  purposes, 
otherwise  than  by  a  valid  Executory  devise,  to  take  effect 
on  that  event;  the  existence  of  which  is  the  very  question 
under  consideration.  And  this,  it  will  be  remembered,  is 
the  same  objection  which  attaches  to  the  construction  of 
trusts  for  payment  of  debts,  as  mere  charges  for  that  pur- 
pose: it  implies  a  disregard  of  the  essential  feature  of  such 
trusts,  as  express  limitations  of  the  estate;  the  character, 
extent,  and  effect  of  which,  must  be  decided  upon  strict 
legal  rules,  hitherto  jealously  guarded  from  intrusion, 
inclination  of  How  far  the  influence  of  one  or  more  of  these  reflections, 
bably  favorable  combined  with  the  consideration  of  the  convenience  of  some 
^tU^nf0118111  ©scape  from  the  rigorous  application  of  the  perpetuity-rule 
in  the  class  of  cases  here  considered,  may  induce  our  judges 
to  sanction  and  establish  limitations  after  provisions  for 
payment  of  debts,  as  valid  legal  estates,  it  would  be  pre- 
mature to  determine ;  although  the  writer  inclines  to  think, 
that  some  effort  towards  such  a  conclusion  will  be  made  by 
our  Courts  of  law,  whenever  the  question  may  directly 
demand  consideration. 
Same  rales  It  may  be  remarked,  that,  although  reference  has  been 

funitations  in  here  principally  made  to  limitations  after  testamentary  pro- 
d^^io^efor  visions  for  payment  of  debts,  limitations  by  deed,  after 
payment  of  conveyances  in  fee  for  a  like  purpose,  are  in  the  same  pre- 
ingfee.  dicament;  the  question  being,  in  that  case,  whether  the 

ulterior  gifts  can  take  effect  as  Shifting  Uses,  and  not,  as 
Executory  devisea  (rr) 

(rr)  See  Appendix,  No.  V. 
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Section  EL 

Limitations  after  or  subject  to  a  trust  of  accumulation  of 
income  for  renewal  of  unexpired  leases. 

The  first  observation  which  occurs  with  respect  to  this  If  unexpired 

class  of  limitations,  is,  that  the  mere  circumstance  of  such  not  greater 

trusts  being  unlimited  will  not,  of  itself,  render  them  void;  ^^^ 

for,  as  the  duration  of  terms  of  years  is  determined  and  limitations  not 

too  remote. 

fixed,  the  period  during  which  they  have  to  run  must  be 
deemed  to  be  actually  specified  in  the  limitation,  as  ascer- 
taining the  extreme  limit  of  its  operation.  Whenever,  there- 
fore, trusts  of  the  kind  mentioned  have  reference  to  leases, 
whose  unexpired  term  does  not  exceed  twenty-one  years,  (for 
lives  in  being  cannot,  of  course,  form  part  of  the  period  of 
remoteness,  when  none  are  selected  by  the  author  of  the 
limitations,)  they  are  valid,  without  being  expressly  restricted 
to  that  limit  of  time,  as  they  are,  ex  necessitate,  confined 
to  a  period  which  is  not  too  remote;  and  all  limitations 
subject  to  such  trusts  are,  consequently,  so  far  as  respects 
their  connexion  with  these,  valid  also. 

But,  when  the  unexpired  term  of  the  leases  exceeds  Butifunex- 
twenty-one  years,  and  there  is,  therefore,  nothing  to  neces-  Fca8etexc«d° 
sitate  a  renewal  within  that  time,  a  trust  for  accumulation  of  iJS^foJJj*' 
income,  in  order  to  such  a  renewal,  must  be  void,  as  not  after  tnut* of 

aocttmul&tioii 

necessarily  to  take  effect  within  the  prescribed  limits  of  for  their 
remoteness ;  and  all  limitations  subject  to  that  trust  are,  also,  remote.'  *"* 
void.  In  that  case,  they  are  within  the  general  operation  of 
the  Rule  against  Perpetuities,  which  is  violated,  unless  the 
limitation  be  expressly  restricted  to  take  effect  within  a  life 
or  lives  in  being  and  twenty-one  years,  or,  within  twenty- 
one  years,  simply. 

Where,  indeed,  the  property,  which  is  to  be  benefited  by  If  a  right  will 
the  trust  for  renewal,  is  so  limited,  as  that  there  will,  of  a  f^Sme7,^ 
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in 

lease  to  be 
renewed,  to  put 
an  end  to 
accumulation, 
within  proper 
period, 
limitations  in 
question  good. 


Circumstance 
of  lease  being 
limited  for  life, 
and  possibility 
of  continuance 
of  such  life 
beyond  the 
lease,  not 
sufficient  to 
support  these 
limitations. 


Case  of  Curtis 
v.  Lnkin, 


certainty,  be  a  vested  interest  in  the  property,  and,  there- 
fore, in  the  accumulated  fund,  in  some  person  competent  to 
deal  with  both,  within  the  prescribed  period,  the  trust  for 
renewal,  though  in  itself  unrestrained  and  too  remote,  will 
be  good,  by  reason  of  the  extrinsic  circumstance,  that  there 
must  be  a  person  having  power  to  prevent  the  further  accu- 
mulation of  the  fund,  within  the  legal  period,  and,  therefore, 
to  avert  the  mischief  which  the  law  desires  to  avoid. 

But,  this  power  must  be  one  that  will  necessarily  exist 
and  be  exerciseable,  and  not  merely  such  as  can  be  put  in  use 
only  by  the  voluntary  coalition  or  agreement  amongst  them- 
selves, of  persons  severally  interested  in  the  property ;  and, 
therefore,  a  limitation  to  a  class  of  persons,  after  a  prior  gift 
for  life,  though  to  vest  within  the  prescribed  limits,  is  not 
such  as  will  validate  an  unrestricted  trust  for  renewal,  since 
there  will  not  necessarily  be  a  right  in  any  one  person  to 
put  a  stop  to  accumulation,  and  deal  with  the  accumulated 
fund,  within  the  proper  period. 

And  so,  also,  it  is  not  a  sufficient  argument,  in  support  of 
the  validity  of  these  trusts,  that  the  property,  to  be  benefited 
by  the  renewal  they  provide  for,  is  given  to  a  person  in  esse, 
for  life,  and  that  it  is  possible,  such  tenant  for  life  may  live 
throughout  the  whole  period  which  the  leases  have  to  run, 
and  that  they  may,  therefore,  eventually  be  renewed  without 
violating  the  Rule  against  Perpetuities.  This  event  is 
merely,  what  it  pretends  to  be,  a  contingent  possibility ; 
the  which,  it  is  needless  to  remark,  can  never  satisfy  the 
perpetuity-rule. 

An  instance  of  this  class  of  limitations  occurred  in  the 
recent  case  of  Curtis  v.  Lukin,  (*)  where  a  testator  be- 
queathed certain  leasehold  messuages,  to  trustees,  in  trust 
for  his  niece,  E.  C,  for  life,  for  her  separate  use,  and  after 
her  decease,  in  trust  for  any  children  the  said  E.  C.  might 
leave,  to  be  divided  equally  between  them,  with  limitations- 
over  ;  and,  after  certain  intermediate  bequests,  the  testator 

(«)  Reported  in  6  Jur.  721. 
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gave  other  leasehold  property  to  the  same  trustees,  in  trust, 
to  receive  the  rents  thereof,  and  lay  out  the  same  at  interest, 
until  the  term  which  should  be  held  in  his  said  leasehold 
messuages,  thereinbefore  bequeathed  to  the  said  E.  C.  and 
her  children,  should  be  nearly  expired,  and,  then,  to  pay 
and  apply  such  part  thereof  as  should  be  necessary,  in  the 
renewal  of  the  same  leasehold  messuages,  for  the  benefit  of 
the  respective  persons  to  whom  he  had  before  given  the 
same ;  and  as  to  the  money  arising  from  the  rents  of  the  said 
houses  lastly  bequeathed,  and  the  interest  arising  therefrom, 
after  answering  the  purposes  aforesaid,  in  trust  for  E.  V., 
S.  V.  C,  and  E.  C,  equally  to  be  divided  between  them ; 
and  the  testator  gave  the  residue  of  his  real  and  personal 
estate,  as  therein  mentioned.     The  leases  of  the  houses 
bequeathed  to  E.  C.  and  her  children  had,  at  the  time  of 
the  testator's  decease,  respectively,  sixty-two  years,  and 
sixty -eight  years,  to  run.     E.  C.  entered  into  the  possession 
of  the  houses  bequeathed  to  her,  and  had  ever  since  con- 
tinued in  the  enjoyment  thereof.     The  trustees  accumulated 
the  rents  of  the  houses  secondly  bequeathed,  for  some  years 
after  the  testator's  death,  and  then  distributed  the  accu- 
mulations amongst  the  testator's  residuary  legatees.     A  bill 
was  filed  against  the  representatives  of  the  trustees,  charging 
that  the  latter  ought  to  have  accumulated  the  rents  of  the 
houses  secondly  bequeathed,  for  the  purpose  of  renewing 
the  leases  of  those  first-mentioned ;  and  praying,  that  it 
might  be  declared,  that  the  trustees  had  committed  a 
breach  of  trust,  and  were  liable  to  make  good  the  fund 
which  ought  to  have  been  accumulated,  and  that  a  compe- 
tent part  of  such  fund  might  be  applied  in  renewing  the 
first-mentioned  leases.     One  of  the  grounds  of  defence  to 
the  bill  was,  that  the  trust  for  accumulation  was  void  for 
remoteness ;  in  support  of  which,  it  was  contended,  that  the 
enjoyment  of  the  accumulated  fund  might  have  been  sus- 
pended for  a  longer  period  than  a  life  or  lives  in  being  and 
twenty-one  years ;  and  that  it  was  not  sufficient,  to  take  the 

T   T 
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case  out  of  the  Rule  against  Perpetuities,  that  E.  C.  might 
have  lived  through  the  whole  period  for  which  the  leases 
had  to  run,  or  that  parties  might  be  ascertained,  within  the 
time  limited  by  law,  competent  to  dispose  of  the  fund. 
Lord  Longdate*  M.  R.,  held,  that,  as  it  was  the  intention 
of  the  testator,  that  the  accumulation  should  go  on,  until  a 
period  expired,  that  might  be  beyond  the  limits  fixed  by 
law,  and  which  could  not  be  prevented  by  any  power  given 
in  the  will,  but  only,  if  the  parties  entitled  came  to  an  agree- 
ment amongst  themselves,  the  trust  for  accumulation  could 
not  be  sustained,  and  the  bill  must  be  dismissed.  In  this 
case,  it  will  be  observed*  the  limitation  subject  to  the  trust  of 
accumulation  was  treated  as  void  for  remoteness,  the  ac- 
cumulated rents  being  paid  to  the  residuary  legatees,  as 
such ;  although,  it  is  true,  they  were  the  very  individuals,  in 
whose  favor  the  limitation  subsequent  to  the  invalid  trust 
was  made.  There  cannot  be  a  doubt,  that  such  limitation 
was  void,  seeing  that  it  was  not  to  attach,  and  could  not 
attach,  until  complete  satisfaction  of  the  directions  to  accu- 
mulate, which  were  too  remote. 

In  the  late  case  of  Boyd  v.  Buckle,  (t)  also,  there  was  a 

similar  direction  for  accumulation,  until  the  expiration  of  a 

term  in  a  leasehold  estate  bequeathed  by  the  will ;  although 

the  trust  of  the  accumulations  was  not  for  renewal  of  the  lease, 

but,  for  the  benefit  of  the  persons,  whose  income  under  the 

will  would  suffer  by  its  expiration :  as,  however,  the  lease 

had  only  four  years  to  run  at  the  testator's  death,  no  question 

of  remoteness  arose  on  the  construction  of  the  will 

If  expiration  of      When  there  is  an  express  provision,  that  the  expiration  of 

^^ctSd^o  y  the  lea8e8>  which  is  to  give  effect  to  the  trust  of  accumula- 

objectioii  to      tjon>  syiaji  happen  within  the  proper  period  of  a  specified 

tations.  life  or  lives  and  twenty-one  years,  it  is,  of  course,  clear,  that 

the  limitations  subject  to  such  trust  are  perfectly  valid. 
if  trust  of  It  will  be  hereafter  seen,  that,  when  the  trust  of  accumu- 

(I)  10  Sim.  596. 
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lation  is  merely  engrafted  on  limitations,  in  themselves  valid,  accumulation 
and  otherwise  of  immediate  operation,  any  invalidity  that  grafted  on 
may  attach  to  the  former,  will,  in  no  wise,  affect  the  latter,  J^^ 
which  are,  in  that  case,  simply  disencumbered  of  the  void  !^fjJ[jtter,l0t 
directions  for  accumulation. 

It  is  almost  unnecessary  to  remark,  that,  in  the  case  of  p?™d  from 

which  compu- 

trusts  of  this  kind  being  declared  by  deed,  the  period  of  its  tationof 
execution  is  the  time  from  which  the  unexpired  term  of  the  S^^m-  rm 
lease  must  be  computed;  and  that,  where  created  by  will*  the  menco- 
computation  is  to  be  made  from  the  death-  of  the  testator. 


Section  III. 

Limitations  of  personal  chattels  to  go  or  descend  as  heir* 
looms,  with  real  estate  entailed  in  strict  settlement* 

In  order  to  a  clear  conception  of  the  nature  of  the  limita-  Explanation 
tions  here  alluded  to,  the  student  must  be  apprised,  that,  on  theae  Umiu-  ° 
settlements  of  family-estates,  in  the  usual  mode  of  entail,  it  tiont' 
not  unfrequently  happens,  that  there  are  certain  chattels 
personal,  such  as,  furniture,  plate,  pictures,  &c,  previously 
held  with  the  property,  which,  it  is  desired,  should  be  trans- 
mitted and  enjoyed  together  with  the  settled  estates,  as  appur- 
tenant to  these.  To  effect  this  purpose,  it  is  sometimes  pro- 
vided, by  a  clause  in  the  settlement,  that  these  articles  shall 
be  held  by  the  trustees,  to  whom  they  are  limited,  in  trust 
for  the  persons  for  the  time  being  entitled  under  the  limita- 
tions of  the  real  estate,  or,  according  to  technical  phraseology, 
as  heir-looms.     Under  such  a  trust,  it  is  plain,  the  chattels 
vest  absolutely  in  the  person  first  becoming  tenant  in  tail 
by  virtue  of  the  settlement ;  («)  that,  as  has  been  before 

(«)  Foley  y.  Burnett,  1  Bro.  C  C.      Cearr  v.  lord  Brroi,  14  Yea.  478. 
274.     Vaughan  v.  Burden,  3  ib.  10 
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Intention 
generally  is, 
that  chattels 
shall  not  vest 
absolutely 
in  tenant  in 
tail  dying  un- 
der twenty- 
one  without 
issue. 


Effect  of,  "as 


observed,  being  always  the  effect  of  a  limitation  of  person- 
alty, directly  or  indirectly  by  words  which  would  create  an 
estate-tail  in  realty.  Upon  the  assumption,  therefore,  that 
the  limitations  of  the  settled  estates  are  valid,  there  can  be 
no  objection,  in  point  of  remoteness,  to  gifts  of  chattels  of 
the  kind  supposed. 

And  it  is  to  be  observed,  that,  although  the  trust  be,  for 
the  persons  for  the  time  being  in  possession,  under  the  limi- 
tations of  the  realty,  the  title  of  the  tenant  in  tail,  to  the 
absolute  interest  in  the  chattels,  will,  not  depend  on  his 
actually  coming  into  possession  of  the  property,  by  surviving 
prior  tenants  for  life;  for,  as  lord  Loughborough  once  re- 
marked, (v)  if  the  chattels  do  not  vest,  in  the  case  of  an 
infant  tenant  in  tail  dying  before  his  estate  becomes  posses- 
sory, neither  can  they,  in  that  of  a  son  attaining  twenty- 
one  in  the  life  of  the  tenant  for  life ;  and  the  testator  or 
Bettlor  could  have  had  no  idea  of  a  case,  in  which  the  real 
estate  might  be  sold,  and  yet  the  chattels  remain. 

But,  it  is  generally  desired,  that  no  tenant  in  tail  shall 
acquire  the  absolute  interest  in  the  chattels,  unless  he  lives 
to  enjoy  full  power  over  the  settled  estates,  or  his  remainder 
in  tail  therein,  (which  is  not  the  case  until  his  attainment  of 
the  age  of  twenty-one,)  or  unless  he  dies,  without  acquiring 
that  power,  leaving  issue  inheritable  to  the  entail.  The 
consequence  of  not  providing  for  the  contingency  of  the 
tenant  in  tail  not  attaining  twenty-one,  or  of  his  death  under 
twenty*one  without  issue,  is,  that  the  enjoyment  of  the 
settled  property  and  the  accompanying  chattels  may  be 
severed  at  an  unnecessarily  early  period ;  as,  supposing  the 
chattels  to  be  absolutely  vested  in  the  tenant  in  tail  on  his 
birth,  they  will  belong  to  his  personal  representative  after 
his  death,  (without  reference  to  his  leaving  issue  surviving, 
or  not,)  who  will,  in  all  probability,  be  a  person  unconnected 
with  the  succession  to  the  landed  property. 

To  meet  this  contingency,  it  is  frequently  provided,  that 

(o)  In  Foley  t.  B*meU,  ubi  supra. 
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the  chattels  shall,  as  far  as  the  rules  of  law  and  equity  will  ftr  « the  rales 
permit,  be  held  upon  the  same  trusts  as  those  declared  of  equity  will 
the  settled  property.     By  virtue  of  this  provision,  a  settle-  {Ss^urpose. 
ment  of  the  chattels,  similar  to  that  of  the  real  estate,  may 
be  effectuated,  though  not  to  the  full  extent  permitted  by 
the  Rule  against  Perpetuities,  yet,  so  as  to  carry  out  the  in- 
tention of  linking  together  the  real  and  personal  estate,  to  a 
convenient  extent  allowed  by  law.  (w)   It  follows,  therefore, 
that,  in  the  event  of  the  death  of  the  first  tenant  in  tail 
under  twenty-one  without  leaving  issue,  the  property  will  go 
over  to  the  next  succeeding  tenant  in  tail,  and,  so  on,  to  the 
others,  till  one  of  them  attains  twenty-one,  or  dies  under  that 
age  leaving  issue ;  as  the  event  of  a  tenant  in  tail  living  to  the 
age  of  twenty-one  can  never,  according  to  the  usual  mode  of 
settlements,  exceed  the  period  of  lives  in  being  and  twenty- 
one  years ;  although,  of  course,  if,  by  reason  of  the  parent  of 
the  tenant  in  tail  being  unborn,  or  otherwise,  the  birth  of 
such  tenant  in  tail  may  be  postponed  beyond  a  life  in  being, 
no  limitation,  to  take  effect  in  the  event  of  his  not  attaining 
majority,  can  be  allowed. 

It  has,  indeed,  been  said,  (a?)  that  chattels,  directed  to  go 
as  heir-looms  with  an  estate, "  as  far  as  the  rules  of  law  and 
equity  will  permit,"  vest  in  the  first  tenant  in  tail  who 
comes  in  esse  ;  but  the  manifest  intent  and  just  effect  of 
those  words,  and  the  general  usage  and  opinions  of  prac- 
titioners, alike  lead  to  a  contrary  conclusion. 

To  avoid  doubt  upon  this  point,  an  express  provision  is  Express  pro. 
not  uncommonly  met  with,  to  the  effect,  that  the  chattels  chattels  tnau 
shall  not,  for  the  purpose  of  transmission  to  representatives,  JwlJ6^!  • 
vest  absolutely  in  any  person  made  tenant  in  tail  by  purchase  ten4nt  m  t**1 

_  _  _    _  unless  be 

of  the  settled  estates,  unless  or  until  such  person  shall  attain  the  attain  twenty- 
age  of  twenty-one  years,  or  die  under  that  age  leaving  issue  in-  SSer'tbat  aire 
heritable  to  the  entail.    This  provision,  it  is  manifest,  offers  l*m*g*** 

(v)  See  Newcastle  v.  Lincoln,  12      5  Madd.  337. 
Ves.  218;   Southampton  v.  Hertford,  (x)  Bee   Vaughan  v.  Bunlem,  ubi 

2  Ves.  &  B.  63 ;  Gower  v.  Grotvcnor,      tupra;  Lewin  on  Trusts,  72. 
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Limitations  of 
chattels  to  go 
u  heir-looms, 
which  are 
partially  ex- 
posed to 
objection  of 
remoteness* 


no  violation  to  the  Role  against  Perpetuities,  as  connected 
with  the  ordinary  series  of  limitations  in  settlements,  for,  as 
the  children  of  persons  in  esse  are  generally  made  tenants  in 
tail,  any  limitation,  contemplating  the  contingency  of  their 
deaths  under  twenty-one,  must  be  valid ;  although,  as  was 
above  noticed,  if  the  tenants  in  tail  will  not  necessarily  be 
born  (if  at  all)  at  the  expiration  of  lives  in  being,  any  limi- 
tation, providing  for  the  event  of  their  deaths  under  twenty- 
one,  must  be  void,  as  too  remote. 

It  will  be  observed,  that  this  provision  merely  meets  the 
case  of  a  tenant  in  tail,  by  purchase,  dying  under  twenty- 
one,  and  not,  of  such  a  contingency  happening  with  respect 
to  an  heir  in  tail,  claiming  under  a  tenant  in  tail  having  or 
not  having  attained  twenty-one ;  and  in  the  event,  there- 
fore, of  such  tenant  in  tail  by  purchase  dying  under  twenty- 
one,  leaving  issue,  the  chattels  would  vest  absolutely  in  the 
heir  in  tail,  although  he  might  die  in  his  minority :  and  it 
is  needless  to  observe,  that  any  provision,  applicable  to  the 
case  of  a  tenant  in  tail,  by  descent,  dying  under  twenty-one, 
would  be  void,  as  too  remote,  that  contingency  not  neces- 
sarily happening,  if  at  all,  within  the  prescribed  limits. 

Thus  far,  we  have  considered  the  modes  in  which  chattels 
personal  may  be  limited  as  heir-looms,  without  any  contra- 
vention of  the  provisions  of  the  perpetuity-rule. 

Resort  has,  at  times,  however,  been  had  to  this  kind  of 
settlement  of  chattels,  in  apparent  reference  to  the  legally 
established  distinctions  with  respect  to  it,  but  in  a  manner 
to  occasion  an  infringement  of  the  Rule  against  Perpetuities. 
The  most  frequent  instances  of  attempts  of  this  kind  are  to 
be  found  in  those  cases,  where  it  is  desired  to  limit  plate,  &&, 
so  that  it  may  attend  the  descent  of  a  title  or  dignity,  and 
may  be  enjoyed  in  succession  by  the  inheritors  of  it  In  such 
cases,  it  seems,  that  the  operation  of  the  perpetuity»rule  is  not, 
wholly  to  vitiate  the  trust  declared  of  the  chattels,  as  in  the 
case  of  a  class  of  persons  taking  concurrently;  where,  if  the 
gift  be  bad  as  to  some,  on  the  ground  of  perpetuity,  it  is  void 
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as  to  ally  since  it  is  impossible  to  determine,  what  shares,  those 
members  of  the  class,  as  to  whom  the  gift  might  have  been 
good,  are  to  take ;  but  the  effect  of  remoteness  attaching 
to  any  of  the  remoter  links  in  a  chain  of  successive  trusts,  of 
the  class  under  consideration,  is,  for  the  most  part,  to  invali- 
date all  subsequent  to  the  first,  which  takes  effect ;  as  it 
must  necessarily  happen,  that  the  person  first  becoming 
interested  is  a  valid  object  of  the  limitation,  or  it  would  be 
void  ab  initio. 

Thus,  in  the  case  of  lord  Deerhurst  v.  duke  of  St.  Air  Case  of 
*****  is)  formerly  noticed,  (*)  lord  V.  bequeathed  to  trus-  qSSJ^  ? " 
tees,  all  his  household  goods,  furniture,  pictures,  books, 
linen,  &c,  upon  trust  for  his  wife,  for  her  life,  and  after  her 
death,  for  his  son,  A,  B.,  for  his  life,  and  upon  the  decease 
of  the  survivor  of  the  wife  and  son,  in  trust  for  such  person 
as  should  from  time  to  time  be  lord  V.,  it  being  the  testator's 
will,  that  the  goods,  &c,  after  the  decease  of  his  wife, 
should,  from  time. to  time,  go  and  be  held  and  enjoyed  with 
the  title  of  the  family,  as  far  as  the  rules  of  law  and  equity 
would  permit  The  title  of  lord  V.  descended  on  the  testa- 
tor's son,  A.  B.,  on  whose  death,  it  devolved  upon  his  son, 
(who  was  living  at  the  decease  of  the  testator,)  and  upon  the 
death  of  the  grandson,  it  descended  to  the  testator's  great- 
grandson,  who  was  born  after  the  testator's  decease.  A 
dispute  as  to  the  title  to  the  chattels  arose,  between  the 
personal  representatives  of  the  grandson  and  those  of  the 
great-grandson.  Sir  /.  Leach,  V.  C,  held,  that,  as,  by  the 
rules  of  law  of  equity,  every  person  living  at  the  death  of 
the  testator,  who  should  become  a  lord  V.,  might  be  limited 
to  the  use  and  enjoyment  only,  with  remainder  to  the  next 
successor,  the  son  and  grandson  of  the  testator  were  limited 
to  the  use  and  enjoyment  only ;  but  that  the  great-grandson, 
not  being  in  esse  at  the  testator's  death,  took  an  absolute  in* 
terest,  which  was  vested  in  his  personal  representative.  The 

(y)  5  Madd.  232 ;  S.  C.  tub  nam.       Bligh,  N.  &,  547. 
Tolkmache  t.  earl  of    Coventry,    8  (*)  Fide  tupra,  p.  467. 
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case  coming  ultimately  before  the  House  of  Lords,  it  was 
held,  that  it  was*  not  allowable  to  rely  upon  the  feet  of  the. 
individual,  who  first  became  entitled  under  the  limitation 
for  the  lord  V.  for  the  time  being,  happening  to  be  a 
person  in  esse  at  the  death  of  the  testator,  and,  that,  as 
the  event  might  have  been  otherwise,  no  ulterior  gift 
to  the  succeeding  lord  V.  could  be  valid,  and,  consequently, 
that  the  grandson  became  absolutely  entitled  to  the  chattels. 
Observations  In  this  case,  it  will  be  perceived,  that  the  words,  "  as  far 

mocLr.  as  the  rules  of  law  and  equity  would  permit,"  could  not  be 

Gw*Hir9'  allowed  their  usual  effect,  of  validating  the  trust  of  the 
chattels  to  a  reasonable  extent  permitted  by  law,  as  there 
were  no  antecedent  limitations,  in  favor  of  persons  expressly 
defined,  within  the  range  of  perpetuity,  in  reference  to  which, 
the  trust  might  take  effect,  in  the  event  of  the  deaths  of  any 
of  the  individuals  first  taking  under  it,  within  the  prescribed 
limits  of  remoteness.  As  Lord  Brougham  remarked,  on  the 
appeal, — "  A  limitation  to  be  supported,  must  be  definite 
and  certain  to  the  man,  or  to  the  peer  as  an  individual : 
it  is  not  allowable  to  contend  that,  at  one  time  and  for 
one  purpose,  it  is  to  the  man,  and,  for  another  time  and 
purpose,  to  the  peer :  the  estate  must  be  certain,  so  as  within 
the  time  to  vest  in  the  person  described,  either  in  his  natural 
or  in  his  politic  capacity :  in  the  politic  capacity,  there  was 
no  such  lord  V.  in  esse,  in  whom  the  estate  would  within 
that  time  certainly  vest."  The  rules  of  law  and  equity  did 
not  permit  the  limitation  of  the  chattels  to  take  effect  in 
favor  of  any  other  than  the  person  first  answering  the  de- 
scription of  lord  V.,  as  it  was  not  certain,  that  the  next  suc- 
cessor to  the  title  would  be  an  individual  capable  of  taking 
within  the  limits  of  the  Rule  against  Perpetuities ;  but,  as  to 
the  person  first  taking,  or  answering  the  description  requi- 
site to  take,  under  the  gift  to  the  successive  inheritors  of  the 
dignity,  it  was  clear,  that  he  would  be  capable,  inasmuch  as, 
if  there  were  any  succession  at  all  to  the  barony,  such  per- 
son would  be  ascertained  at  the  decease  of  the  survivor  of 
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the  testator's  wife  and  eon,  (to  whom  express  life-interests 
were  previously  limited)  when  the  limitation  in  question  was 
to  take  effect 

When,  however,  the  gift  in  favor  of  the  line  of  inheritors  to 
the  title,  is  not  preceded  by  any  express  limitation  to  persons 
in  esse,  but  constitutes  the  first  or  only  disposition,  there  seems 
to  be  considerable  ground  for  supposing,  that  the  absolute 
interest  will  not  vest  in  the  first  taker,  but  that  the  intention 
will  be  strictly  effectuated,  as  regards  such  person,  by 
confining  him  to  a  life-interest,  and  allowing  the  absolute 
ownership  to  pass  to  the  next  successor;  who  must,  neces- 
sarily, be  a  valid  object  of  gift,  since  he  will  take  on  the 
decease  of  a  person  who  (upon  the  hypothesis)  is  in  esse,  (a) 

Another  and  somewhat  different  instance  of  a  remote  Case  of 
trust  of  chattels  to  descend  as  heir-looms  occurred  in  the  ^^/' 
recent  case  of  Ibbetson  v.  Ibbetson,  (b)  where  a  testator  devised 
his  reversion  in  fee,  expectant  on  his  decease  without  issue 
male,  in  a  mansion-house  and  estates  at  D.,  to  his  brother, 
Sir  C.  I.,  for  life,  with  remainder,  to  trustees,  to  preserve 
contingent  remainders,  with  remainder,  to  the  first  son  of 
the  said  Sir  C.  L,  in  tail-male,  with  divers  remainders-over ; 
and  the  testator  bequeathed  to  trustees,  all  his  plate,  pic- 
tures, books,  and  household  furniture,  in  and  about  his  said 
mansion-house  at  D.,  upon  trust,  to  permit  the  same  to  be 
used  and  enjoyed  by  the  person  and  persons  who  for  the 
-  time  being  should  be  entitled  to  the  possession  of  his  man- 
sion, under  or  by  virtue  of  the  settlement  made  upon  his 
marriage,  or  of  the  limitations  contained  in  his  will,  until  a 
tenant  in  tail  of  the  age  of  twenty-one  years  should  be  in 
possession  of  his  mansion-house;  and,  then,  the  plate,  pic- 
tures, &c,  were  to  go  and  belong  to  such  tenant  in  tail. 
After  the  decease  of  Sir  C.  L,  a  bill  was  filed  against  his 
eldest  son  and  the  personal  representatives  of  the  testator, 
charging,  that  the  trust  declared  by  the  will  of  the  plate, 

(a)  Vide  Bacon  v.  Proctor,  1  Turn.       that  case,  supra,  p.  472. 
&  Rubs.  31 ;   and  observations  upon  (6)  10  Sim.  495. 


650  LIMITATIONS  OF  CHATTELS  [CHAP.  XXX. 

pictures,  &c.t  in  and  about  the  mansion-house  at  D.,  were 
void  for  remoteness,  and  that  the  chattels,  therefore,  constituted 
part  of  the  testator's  residuary  personal  estate,  and  ought  to  be 
applied  to  the  payment  of  his  debts.  It  was  insisted,  in  support 
of  the  bequest,  that  the  limitation  was  necessarily  divisible 
into  two  parts,  and  that,  though  a  gift  to  the  first  person, 
who  should  be  tenant  in  tail  in  possession  and  attain  twenty- 
one,  might  be  void  for  remoteness,  yet,  that  the  disposition 
of  the  property  during  the  intervening  period,  to  the  person 
for  the  time  being  in  possession  of  the  mansion-house,  was 
valid,  and  that,  if  the  existence  of  the  tenant  in  tail,  and  his 
attainment  of  twenty-one,  were  events  too  remote  for  the 
law  to  contemplate,  then,  the  gift  of  the  property  until  those 
events  happened,  was  equivalent  to  a  gift  forever.  It  was,  also, 
said,  that  a  limitation  of  chattels,  to  be  enjoyed  by  the  suc- 
cessive occupants  of  settled  estates,  was  one,  which,  though 
not  capable  of  having  full  effect  given  to  it,  would  be 
executed  gy-pres  ;  upon  which  construction,  the  property  is 
given  to  the  first  tenant  for  life,  and  then,  to  the  first  tenant 
in  tail  absolutely.  It  was,  further,  urged,  in  favor  of  the 
disposition  of  the  chattels  contained  in  the  will,  that,  where 
there  is  a  trust  in  favor  of  a  class  of  persons  who  are  to  take 
successively,  the  individuals  of  that  class  will  take,  unless 
there  might  have  been  in  the  series  of  limitations,  other 
persons  who  might  have  come  in  before  them,  and  with 
respect  to  whom,  the  limitation  would  have  been  too  re- 
mote ;  which  was  not  the  position  of  the  eldest  son  of  Sir  C.  L 
Sir  L.  ShadweUy  however,  after  remarking  upon  the  absence 
of  any  qualifying  words,  such  as,  u  as  far  as  the  rules  of  law 
and  equity  will  permit,'9  said,  that  the  trust  was  so  expressed, 
that,  if  it  were  literally  carried  into  effect,  it  might  have 
happened,  that  no  tenant  in  tail  of  the  age  of  twenty-one 
years  might  have  come  into  possession  for  two  centuries, 
and,  consequently,  that  the  absolute  interest  would  not  have 
vested  during  that  time ;  and  the  fact,  that  a  tenant  in  tail 
of  the  age  of  twenty-one  years  had  actually  become  pos-* 
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sessed  of  the  mansion-house,  within  the  space  of  twenty-one 
years  from  the  death  of  the  testator,  was  immaterial,  as  the 
gift  must  have  been  so  limited  as,  of  necessity,  to  vest  the 
absolute  interest  in  some  one  within  the  period  allowed  by 
law :  and  the  learned  judge  decided,  that,  so  far  as  the  gift 
was  framed  to  take  effect  after  the  death  of  Sir  C.  L,  it  was 
void ;  although,  whether  it  was  good,  as  a  gift  to  him  for  life 
only,  and  void,  as  a  gift  in  remainder  after  his  death,  or, 
whether  it  might  be  construed  as  a  gift  absolutely  to 
Sir  C.  L,  it  was  not  necessary  to  decide,  as  Sir  C.  I.  was 
residuary  legatee.  By  the  decree,  it  was  declared,  that  the 
plate,  pictures,  &c.,  fell  into  the  testator's  residuary  personal 
estate,  after  the  decease  of  Sir  C.  L ;  which,  of  course, 
amounted  to  a  decision,  that  the  chattels  vested  in  Sir  C.  L, 
under  the  bequest  to  the  persons  for  the  time  being  in  pos- 
session of  the  mansion-house,  for  his  life  only.  This  decision 
was  affirmed  by  Lord  Cottenham,  C,  on  appeal. 

Here,  it  will  be  observed,  the  chattels  were  to  be  en-  Observations 
joyed  by  the  successive  occupiers  of  the  settled  property,  "1™^^°* 
until  a  tenant  in  tail  should  attain  twenty-one,  and  as  the 
contingency  was  not  confined  to  persons  made  tenants  in 
tail  by  purchase,  but  equally  contemplated  the  attainment 
of  the  specified  age  by  any  heir  in  tail,*  the  ulterior  gift 
was,  clearly,  too  remote.  As,  however,  that  event  was  not 
inseparably  connected  with  the  intermediate  trust,  for  the 
persons  for  the  time  being  in  possession  of  the  settled  estate,  it 
was  not  an  unavoidable  alternative,  to  hold  the  trust  entirely 
invalidated  by  the  remoteness  which  attached  to  the  con- 
tingency that  limited  its  duration.  But,  further,  there  was 
no  necessity  to  reject  the  limitation,  so  far  as  it  was  in- 
tended .to  take  effect  in  favor  of  valid  objects  of  gift ;  and 
it  is  in  this  light,  that  the  apparent  disinclination  of  the 
Court,  to  support  the  limitation  to  any  greater  extent  than 
that  of  its  passing  a  life-interest  to  the  person  first  answer- 
ing the  description,  is  somewhat  inexplicable.  It  cannot 
be  said,  that  there  would  have  been  any  substantial 
objection  to  a  construction,  carrying  the  property  to  the 
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individual  secondly  becoming  entitled  after  the  testator's 
death,  (that  is,  the  eldest  son  of  Sir  C.  L,)  seeing  that  he 
must  so  succeed,  if  at  all,  at  the  decease  of  a  person  neces- 
sarily in  esse  when  the  will  took  effect  And  it  seems  equally 
clear,  that  such  second  taker  might  have  been  held  to  be 
entitled  to  the  absolute  interest,  inasmuch  as,  when  there  is 
a  limitation,  which,  standing  alone,  would  so  operate,  cir- 
cumscribed by  an  event  of  too  remote  contemplation,  that 
limitation  must,  (as  it  would  appear,)  be  construed  irrespec- 
tively of  the  invalid  ulterior  gift, — in  the  same  manner,  in 
fact,  as  if  it  had  been  absolute  and  unlimited  in  point  of 
duration,  or  independent  of  any  future  contingency.  And 
upon  this  reason,  it  is  plain,  that,  even  were  it  considered  im- 
possible to  carry  any  interest  in  the  property  to  the  person 
secondly  answering  the  description,  the  absolute  interest  be- 
longed to  the  first  taker,  although  the  Court  seemed  unwilling 
to  express  an  opinion  favorable  to  that  construction,  (bb) 
Case  of  A  case  remains  to  be  noticed,  which,  on  the  first  impres- 

Traffbrd.  sion,  it  seems  difficult  to  reconcile  with  the  principle  of 
some  of  the  decisions  we  have  mentioned :  it  is  that  of 
Tr afford  v.  Tr  afford,  (c)  before  Lord  Hardwiche,  where  S.  T., 
after  devising  all  his  manors,  &c,  to  several  persons,  and 
their  respective  $sue,  in  strict  settlement,  bequeathed  all 
his  plate,  books,  pictures,  and  household  goods,  to  such 
male  person,  when  he  should  attain  twenty-one,  who  should 
then  be  entitled  to  the  trust  in  possession  of  his  real  estates 
before  devised;  and  the  testator  directed,  that,  till  such 
male  person  should  attain  twenty-one,  the  said  plate,  books, 
&c,  should  be  kept  at  D.,  (one  of  the  estates  devised,)  and 
be  used  in  the  mean  time  by  such  male  person  residing 
there;  it  being  the  testator's  desire,  that  the  said  plate, 
books,  &c,  might,  in  the  nature  of  heir-looms,  go  with  the 
said  estate,  and  be  used  therewith,  as  long  as  the  laws  of  this 
realm  would  permit     It  was  contended,  on  the  one  hand, 

(66)  These  observations  are  in  every      stated,  supra,  p.  473. 
respect  of  equal  force  in  reference  to  (c)  3  Atk.  347. 

the  case  of  Kerr  v.  lord  Dungannont 
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on  behalf  of  an  infant  tenant  in  tail,  that  the  chattels  ought 
to  go  as  heir-looms,  as  far  as  by  law  they  might ;  while,  on 
the  other,  it  was  urged,  (as  it  would  seem,  by  a  tenant  for 
life,  or  his  representatives,)  that  the  chattels  should  vest  in 
the  first  taker,  whether  tenant  for  life,  or  tenant  in  tail,  and 
that  he  should  have  the  absolute  property  at  twenty-one. 
The  Lord  Chancellor  held,  that  the  first  part  of  the  bequest 
applied  to  a  person  entitled  to  the  inheritance  attaining 
twenty-one,  and  not,  to  a  male  person  being  tenant  for  life 
merely ;  and  decreed,  that  the  chattels  should  go  as  heir- 
looms with  the  real  estate,  as  far  as  by  the  rules  of  law  and 
equity  they  might,  and  that  the  plaintiff,  tenant  in  tail, 
would  be  entitled  to  the  property  thereof,  in  case  he  should 
attain  the  age  of  twenty-one  years. 

The  distinction,  between  this  case  and  that  of  Tbbetson  Observations 
v.  Ibbetson,  consists  in  the  circumstance,  that  the  trusts  ^j^^^ 
declared  of  the  chattels,  in  the  former  case,  were,  substan- 
tially, a  limitation  of  them  to  go  as  heir-looms,  as  long  as 
the  rules  of  law  would  permit,  while,  in  the  latter,  there 
was  an  absolute  limitation  of  them  until  some  tenant  in  tail 
should  attain  twenty-one.  And,  if  it  be  said,  that,  the 
bequest  in  Trqffbrd  v.  Trafford,  to  the  first  male  person 
in  possession  who  should  attain  twenty-one,  being  connected 
with  the  direction,  that  the  chattels  should  go  as  heir-looms, 
the  limitation  was  the  same  with  that  in  Ibbetson  v.  Ibbetson, 
it  may  be  answered,  that  there  was  wanting  in  the  latter 
case,  that  declaration  of  the  testator's  intention  with  respect 
to  the  bequest,  which,  in  the  former,  effectually  served  to 
control  any  tendency  to  remoteness.  It  will  be  observed, 
moreover,  that  the  Court  did  not  declare,  that  the  suspen- 
sion of  the  vesting  of  the  chattels  would,  in  all  events,  be  good, 
until  some  tenant  in  tail  should  attain  twenty-one,  but,  merely, 
that  the  claiming  tenant  in  tail  would  be  so  entitled,  in  the 
event  of  his  attaining  that  age :  and,  doubtless,  had  he  died 
under  twenty-one  without  issue,  the  limitation  would  have 
carried  the  chattels  to  the  next  tenant  in  tail,  by  purchase, 
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takers  of 
realty  may  be 


who  should  attain  twenty-one,  or  die  under  that  age  leaving 
issue ;  although,  of  course,  the  vesting  in  an  heir  in  tail 
could  not  be  suspended  until  his  attainment  of  majority. 
Notwithstanding  these  considerations,  however,  it  may, 
perhaps,  be  deemed  questionable,  whether  the  decision  in 
Trafford  v.  Trafford  could,  at  this  day,  be  supported,  to  its 
full  extent  (d) 

It  remains,  to  remark  upon  a  doctrine  of  construction,  in 
reference  to  cases  of  bequests  of  chattels  to  go  as  heir-looms, 
suggested  by  Sir  John  Leach,  in  the  before-cited  case  of  lord 
Deerhunt  v.  duke  of  St.  Albans,  where  that  learned  judge  ob- 


Traffixd* 


Lord  EldnCt  (d)  Lord    Eldon   thus   remarked 

strictures  upon    upon  the  decision  in  this  case,  on  de- 
Traffbrdv.         Uvering  his  sentiments,  in  the  House 
of  Lords,  in  the  case  of  lady  Lincoln 
t.  duke  of  Ntvxxutk,  12  Yes.  232, 
(stated  and  observed  upon,  stpro,  pp. 
580,  681) :— u  Upon  that  case,  which 
is  very  material,  another  observation 
arises,  that  I  never  could  displace ; 
forming  to  it,  as  an  authority,  a  con- 
siderable objection,  that  has   never 
been  answered.    The  words  are  not, 
*  issue  male,'  but, '  such  male  person.* 
First,  that  was  clearly  an  executory 
trust;  next,  the  limitation  was,  ex- 
pressly, when  the   party  should   be 
twenty-one;  and  not  only  that;  but 
it  was,  to  the  person  entitled  to  the 
trust  in   possession.     One  question 
was,  whether  the  tenant  for  life  at  the 
age  of  twenty-one  would  take.    To 
that,  it  was  answered,  very  satisfac- 
torily, that  could  not  be ;  as  the  tes- 
tator, having  created  interests,  in  the 
nature  of  heir-looms,  in  those  chattels, 
must  have  intended  those  terms  to 
apply  to  such  persons  as  would  take 
heir-looms ;  that  is,  those  who  would 
take    estates   of  inheritance;    and, 
therefore,  the  tenant  in  tail,  before 
the  age  of  twenty-one,  would  not  be 
entitled  to  have  that  property  given 
to  him.    The  report  in  Atkyns  is  not 


correct,  representing  Lord  Hardwicbe 
to  state  himself  to  have  decreed  in 
Gower  v.  Growenor,  when  no  deci- 
sion of  this  point  was  made  in  that 
case.  But  his  lordship  is  represented 
to  state  his  opinion,  that  it  amounted 
to  a  direction  to  settle ;  and,  in  this, 
the  report  is  correct.  This  seems  to 
have  escaped  Lord  Hardwicke**  mind. 
If  the  limitation  had  been  to  such  son, 
at  the  age  of  twenty-one,  as  would  be 
entitled  to  the  trust  in  possession  of 
the  real  estates,  as  the  son  must 
attain  the  age  of  twenty-one  within 
twenty-one  years  after  the  expiration 
of  the  life  of  his  father,  allowing  the 
period  of  gestation,  that  limitation 
would  be  within  the  limits  permitted 
to  Executory  devises.  But  the  words 
are,  'such  male  person.'  A  son 
might  die  during  the  life  of  his 
father,  under  the  age  of  twenty-one, 
leaving  a  son,  who  might  not  attain 
the  age  of  twenty-one  for  a  consider- 
able time ;  and  who,  also,  might  die 
under  twenty-one,  leaving  a  son ;  who 
might  be  the  first  person,  attaining 
the  age  of  twenty-one,  and  entitled 
to  the  trust  in  possession.  A  con- 
siderable question,  therefore,  in  that 
case,  totally  overlooked,  was,  whe- 
ther the  limitation,  taken  altogether, 
was  not  wholly  too  remote." 
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served  as  follows  (e) : — "I  think,  ho  person  can  take  under  good  as  to  all 

persons  in  the 

a  description  by  class,  if,  prior  to  him  in  that  class,  there  line,*  prior  to 
might  have  been  persons,  with  respect  to  whom  that  limita-  J^JJd  not  be 
tion  might  have  been  too  remote :  he  may  take  by  class,  if  ***}**£  t0° 
prior  to  him  there  could  not,  by  any  possibility,  have  been  examined  and 
any  person,  with  respect  to  whom  that  limitation  would  have 
been  too  remote."  This  doctrine  is  not  noticed,  as  now  posses- 
sing any  claim  to  a  binding  rule  of  construction,  for  it  was 
practically  overruled  by  the  decision  of  the  House  of  Lords, 
in  the  very  case  in  reference  to  which  it  was  mentioned,  and, 
also,  by  the  decision  in  Ibbetson  v.  Ibbetson.  The  effect,  it 
will  be  perceived,  of  such  a  doctrine,  is,  to  enable  a  de- 
scendant, however  remote,  of  a  tenant  in  tail,  actually  be- 
coming capable  within  the  allowed  period,  to  take  under  a 
limitation  to  successive  occupiers,  and  to  vitiate  subsequent 
limitations  to  collaterals  or  strangers,  which  are  to  wait 
for  effect  till  the  failure  of  issue  of  the  prior  tenant  in  tail, 
although  to  persons  in  esse :  for,  upon  the  former  hypothesis, 
there  could  have  been  no  prior  person,  with  respect  to 
whom  the  limitation  would  be  too  remote ;  while,  upon  the 
latter,  there  might  have  been  such  a  person,  as  the  whole  line 
of  issue  of  the  prior  legatee  were  to  fail,  before  the  succeeding 
one  was  to  take.  But,  it  is  clear,  that,  in  both  such  cases,  this 
doctrine  operates  in  contravention  of  settled  principles*  As 
to  the  first,  it  is  a  well-established  rule,  that  regard  cannot 
be  had  to  actual  events :  the  objects  of  a  limitation  must  be 
such  as  will  necessarily  take,  if  at  all,  within  the  prescribed 
period :  and,  in  respect  to  the  other  supposed  case,  we  have 
seen  it  to  be  a  doctrine  of  law,  that,  either,  by  the  words, 
"  as  far  as  the  rules  of  law  and  equity  will  permit,"  or,  by 
an  express  provision,  the  vesting  of  chattels  may  (as  settle- 
ments are  usually  framed)  be  suspended,  as  regards  any 
number  of  successive  tenants  in  tail,  by  purchase,  until  the 
attainment,  by  some  one  of  them,  of  twenty-one,  or  until  his 

(«)  5  Madd.  271. 
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death  under  that  age  leaving  issue ;  and  that,  upon  the 
happening  of  such  a  contingency  with  respect  to  the  first 
tenant  in  tail,  the  next  in  succession  may  take,  although,  prior 
to  him  in  the  order  of  limitations,  there  might  have  been 
persons  (ex.  gr.,  issue  of  unborn  issue  of  the  tenant  in  tail,) 
who  might  have  come  in  or  succeeded  before  or  instead  of 
him,  and  with  respect  to  whom,  a  direct  gift  would  have  been 
too  remote.  The  doctrine,  therefore,  though  plausible  and 
recommended  by  its  apparent  simplicity,  is  unsustainable, 
aa  being  at  variance  with  both  principle  and  authority. 


■*  *■■ 
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CHAPTER  XXXI. 

OF     THE    CONSEQUENCE8    OF     REMOTENESS    IN    LIMITATIONS, 
UNDER  THE  RULE   AGAINST   PERPETUITIES. 


Having  hitherto  discoursed  on  the  general  operation  of 
the  Role  against  Perpetuities,  as  it  respects  the  various  kinds 
of  limitations  of  future  interests  in  real  and  personal  property, 
it  may  be  proper,  summarily  to  consider  the  immediate  effects 
or  consequences  attending  the  remoteness  of  limitations; 
although  it  has  unavoidably  occurred,  that  this  consequen- 
tial operation  of  the  Rule  has  constantly  presented  itself,  in 
the  course  of  our  inquiries  as  to  the  particular  classes  of 
limitations  within  the  scope  of  its  influence. 

The  effects  of  remoteness  in  a  limitation  may  be  consi- 
dered; 1st,  As  to  the  prior  limitations;  2dly,  As  to  the 
objects  of  the  void  gift;  and,  3dly,  As  to  the  subsequent 
limitations. 

1st,   As  to  the  prior  limitations.   The  invalidity  of  a  limi-  Remoteness 
tation  on  account  of  remoteness  places  all  prior  gifts  in  the  as  it  affects 
same  situation,  as  if  it  had  been  entirely  omitted  from  the  prior  ****** 
dispositive  scheme.  A  gift  of  the  fee-simple,  therefore,  or  of 
the  entire  interest,  subject  to  an  executory  limitation  which 
is  too  remote,  takes  effect,  as  though  it  had  been  originally 
limited  absolutely,  or  free  from  any  divesting  gift.     A  limi- 
tation of  a  life-estate,  or  other  partial  interest,  with  a  re- 
mainder expectant  upon  it  which  is  void  for  remoteness,  of 
course,  remains  in  statu  quo  prius)  neither  receiving  en- 
argement,  nor  suffering   diminution.     And  the  like  holds 

u  u 
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with  respect  to  executory  limitations,  not  operating  to  divest 
previous  partial  estates,  but  expressed  to  take  effect  at  some 
period  subsequent  to  their  determination :  the  limited  inte- 
rest remains  as  originally  created,  both  as  to  character  and 
extent,  without  reference  to  the  manner  of  the  devolution 
of  the  property  after  its  expiration*  As  respects  the  class  of 
remote  limitations  which  are  not  preceded  by  any  express 
gift,  either  by  way  of  particular-estate,  or  of  an  estate  or 
interest  to  be  divested,  the  effect  is,  simply,  so  far  as  concerns 
such  remote  executory  limitation,  to  leave  the  subject-mat- 
ter of  the  gift  exactly  in  the  same  position,  as  if  no  disposi- 
tion of  it  had  ever  been  made. 

And  in  those  cases,  where,  if  the  executory  limitation 
were  valid,  it  would  have  the  effect  of  controlling  or  direct- 
ing the  construction  of  a  prior  gift,  or  of  raising  an  estate  by 
implication,  it  need  hardly  be  observed,  the  remoteness  of 
such  limitation  deprives  it  of  all  possible  influence  upon 
the  preceding  gift.  This  observation,  however,  must  be 
understood  with  the  qualification  of  its  inapplicability  to 
cases  within  the  range  of  the  doctrine  of  gy-pres,  and  also 
to  the  case  of  a  gift  of  successive  estates,  to  a  line  or  class  of 
persons  extending  to  objects  too  remote,  the  general  scope 
and  intention  of  which  the  Courts  have  sometimes  consi- 
dered themselves  at  liberty  to  regard,  in  order,  if  possible* 
to  vest  in  the  person  first  representing  the  line  or  class,  an 
estate,  commensurate  with  that  intended  to  be  taken  by  the 
several  members  of  it  in  succession,  although  not  of  a  mode 
of  devolution  which  will  carry  it  to  those  persons,  in  a  due 
order  of  right,  per  formam  doni.  The  rule  in  question  is, 
also,  clearly  inapplicable  to  the  case  of  limitations  of  per- 
sonalty, to  take  effect  on  an  indefinite  failure  of  issue  of  a 
prior  taker,  which,  while  they  are  in  themselves  too  remote, 
yet,  have  the  effect  (as  was  formerly  seen,  at  length,)  of 
enlarging  the  interest  of  the  ancestor,  where  that  interest  is 
not  itself  coextensive  with  the  absolute  property. 

It  must,  further,  be  noticed,  that,  under  the  head  of  limi- 
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tations  anterior  to  gifts  void  for  remoteness,  are  to  be  classed, 
limitations,  in  themselves  valid,  made  subject  to  independent 
trusts  or  restrictions  engrafted  upon  them  which  are  too 
remote :  ex.  gr.,  trusts  for  accumulation  of  income  wholly 
void  under  the  Rule  against  Perpetuities,— such,  in  fact,  as 
occurred  in  the  before-cited  cases  of  lord  Southampton  v. 
marquis  of  Hertford*  and  Marshall  v.  HoUoway :  these 
remote  trusts  do  not  affect  the  limitations  of  the  property, 
which  remain  as  though  none  such  had  ever  been  declared. 

2ndly,  The  distinctions,  with  respect  to  the  consequences  Remoteness  in 
of  remoteness  in  a  limitation,  as  to  the  objects  of  it,  may  be  [J^^Sm?  "* 
recounted  with  little  of  difficulty.  The  primary  rule  is,  as  theotyecteof  it. 
has  been  often  remarked,  that,  if  the  objection  of  remoteness 
attaches,  according  to  events  at  the  time  of  the  instrument, 
by  which  the  limitation  is  created,  taking  effect,  no  events 
subsequent  to  that  period  will  enable  the  donee  to  take,  and 
he  is,  consequently,  for  ever  debarred  from  any  benefit  under 
the  gift.  Another  rule,  formerly  also  observed  upon,  is, 
that,  in  the  case  of  a  gift  to  a  class  of  persons  concurrently, 
remoteness  in  some  of  the  objects  affects  the  gift  with  that 
objection  in  respect  of  all,  and  the  whole,  therefore,  fails ;  and 
this,  as  in  the  previous  case,  without  regard  to  the  course  of 
subsequent  events;  nay,  even  though  all  the  objects  actually 
become  capable  within  the  prescribed  period.  It  will  be 
remembered,  however,  that  this  rule  does  not  hold,  when 
the  shares  of  the  valid  objects  are  separate  and  capable  of 
being  ascertained  distinctly  from  those  of  the  portion  of  the 
class  which  is  too  remote,  and  no  uncertainty  is  thrown  over 
the  proportionate  shares  of  the  former,  by  reason  of  the 
unascertained  number  of  members  of  the  latter.  But,  with 
respect  to  limitations  to  a  class  of  persons  successively,  it  has 
been  seen,  that  so  many  of  the  individual  gifts  will  be 
valid,  as  are  made  in  favor  of  persons  who  will  necessarily 
take,  if  at  all,  within  the  required  limits,  and  that  such  as 
are  made  to  persons,  of  whom  this  cannot  be  predicated, 
will  be  too  remote.     As  a  consequence  of  this  rule,  it  will 

u  u  2 
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occur  to  the  reader's  recollection,  that,  where  the  series  of 
gifts  are  limited  to  a  line  or  class  of  unascertained  persons,  as, 
successors  to  a  title  or  dignity,  the  limitation  is,  generally 
speaking,  void  as  to  all  the  persons  answering  the  required 
description  subsequent  to  the  first  (whether  they  be  fit  esse 
at  the  creation  of  the  gifts,  or  not):  but  that,  in  the  case  of 
successive  limitations  to  a  class  of  persons,  who,  though  not 
named  or  specifically  pointed  out,  must  be  capable  within 
the  proper  period,  as,  for  example,  successive  occupiers  of 
another  settled  estate,  (the  settlement  of  which  is,  of  course, 
here  assumed  to  be  free  from  objection,  on  the  point  of 
remoteness,)  the  gifts  are  valid:  as  to  real  estate,  for  the 
whole  extent  of  the  limitations  comprised  in  the  referential 
trust;  and,  as  to  personal  estate,  to  the  extent  of  giving  it  to 
the  successive  tenants  for  life,  and  vesting  the  absolute  inte- 
rest in  the  first  tenant  in  tail ;  or,  even,  of  suspending  such 
vesting,  until  the  attainment  by  the  tenant  in  tail  of  his  age 
of  twenty-one,  or  his  death  under  that  age  leaving  issue,  if 
the  trust  provides  for  the  existing  limitations  being  fol- 
lowed, "  as  far  as  the  rules  of  law  and  equity  will  permit* 
Effects  of  3dly,  The  remaining  branch  of  the  subject  of  the  conse- 

limitation  upon  quential  operation  of  the  Rule  against  Perpetuities,  is,  the 
V0**™*  81™-  effect  of  remoteness  in  a  gift,  as  to  subsequent  or  posterior 
limitations.  The  general  rule  upon  this  point  is,  that  all 
gifts,  limited  to. take  effect  after  or  on  failure  or  determina- 
tion of  a  prior  limitation,  which  is  too  remote,  are  affected 
by  such  invalidity,  and  are,  consequently,  void  for  remote- 
ness, likewise.  This  doctrine  holds,  too,  although  the  objects 
of  the  prior  remote  gift  never  come  into  existence,  or  their 
interests  never  vest,  and  although,  also,  the  subsequent  limi- 
tation is  made  to  a  person,  in  esse  at  the  time  of  the  creation 
of  the  gift,  and,  therefore,  per  se,  capable  of  taking,  (/)  This 
inflexible  rule,  so  far  as  it  respects  remainders,  results  from  the 
consideration,  that  the  law  regards  limitations  made  to  take 

(/)  2  Sugd.  Pow.  73.     1  Jam.  Wills,  242. 
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effect  in  an  order  of  priority  and  posteriority,  as  gifts  which 
are  to  arise  in  the  order  of  their  limitation,  and  which,  there- 
fore, it  must  be  presumed,  in  the  absence  of  antecedent 
proof,  will  actually  so  arise.  As  to  limitations  which  operate 
to  divest  preceding  gifts,  or  are  limited  to  take  effect 
in  case  of  the  non-existence,  or  non-vesting  of  the  interests, 
of  the  objects  of  a  prior  gift  carrying  the  whole  interest, 
the  extension  of  any  remoteness  in  the  preceding  limi- 
tation to  that  expectant  upon  it,  without  reference  to  the 
validity  of  the  latter,  taken  per  se9  rests  upon  the  simple 
ground,  that,  operating  to  defeat,  or  take  effect  on  failure  of, 
a  gift  which  is  too  remote,  it  is  necessarily  affected  by  the 
invalidity  which  attaches  to  the  prior  limitation. 

This  latter  doctrine  must  not,  however,  be  applied  to  the  case 
of  a  general  divesting  or  shifting  limitation,  extending  over 
a  whole  series  of  gifts,  one  or  more  of  which  may  happen  to 
be  too  remote ;  as  the  shifting  clause  has  no  necessary  or  im- 
mediate connexion  with  the  remote  gift  or  gifts ;  and  it  will, 
therefore,  be  valid  and  take  effect,  on  the  happening  of  the 
specified  event,  as  to  such  of  the  limitations  as  are  not  too 
remote. 

But  the  general  rule,  that  gifts  postponed  to  remote  limi-  If  ulterior 
tations  are,  also,  void  for  remoteness,  is  subject  to  one  ex-  pj^riy 
ception :  and  this  is,  that,  if  it  be  provided,  that  the  event,  JljSffijwJ 
on  which  the  subsequent  limitation  is  to  take  effect,  shall  circumstance 
happen  within  the  period  prescribed  by  law,  or,  if  the  event  gifting  too 
be  such,  that  it  must  necessarily  so  happen,  if  at  all,  the  remote* 
limitation   will   arise  on  the    specified  event,  or,  in    the 
former  case,  on  its  happening  within  the  prescribed  period, 
notwithstanding  the  remoteness  of  the  preceding  gift.     An 
instance  of  a  limitation  of  this  kind  occurred  in  the  case  of 
Beard  v.  We&tcott,  (g)  formerly  noticed  at  length,  where,  it 
will  be  remembered,  a  testator  gave  an  estate,  to  his  grand- 
son, J.  J.  B.,  and  his  assigns,  for  the  term  of  ninety-nine 
years,  if  he  should  so  long  live,  and  after  his  decease,  to  the 
first  son  of  the  body  of  J.  J.  B.,  and  his  assigns,  for  the  like 

(Sf)  5  Taunt.  393. 
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term  of  ninety-nine  years,  if  he  should  so  long  live,  and, 
so  on,  in  tail-male,  to  the  issue  of  such  first  son  lawfully 
issuing,  for  ever,  and  for  want  and  in  default  of  such  issue 
of  such  first  son,  then,  to  the  second,  &c,  sons  of  J.  J.  B., 
in  like  manner:  "and  if  there  should  be  no  issue  nude  of 
the  same  J.  J.  B.,  nor  issue  of  such  issue  male  at  the  time 
of  his  death,  or,  in  case  there  should  be  such  issue  male  at 
that  time,  and  they  should  all  die,  before  they  should 
respectively  attain  the  respective  ages  of  twenty-one  years, 
without  lawful  issue  male,"  then,  there  were  similar  limita- 
tions to  J.  B.,  and  his  sons,  and  issue  male,  with  divers 
gifts-over.  The  judges  of  the  Court  of  C.  B.  certified,  on 
a  case  from  Chancery,  that  the  limitations  to  J.  J.  B.,  and 
his  first  son,  were  valid ;  that  the  gift  to  the  issue  of  such 
first  son  was  bad,  as  too  remote,  and  that,  therefore,  the 
limitation  to  the  second  and  other  sons  of  J.  J.  B.,  on 
failure  of  isBue  of  his  first  son,  were,  also,  too  remote,  as 
being  given  to  take  effect  generally  on  the  determination  of  a 
prior  remote  gift :  but  that  the  limitation  in  favor  of  J.  B. 
was  valid,  and  would  take  effect,  in  the  event  of  their  being 
no  son  of  J.  J.  B.,  nor  issue  male  of  any  such  son  living  at 
the  death  of  J.  J.  B.,  or,  there  being  such  issue  male,  in  the 
event  of  their  respectively  dying  under  twenty-one  without 
issue  male;  on  the  ground,  as  Sir  Edward  Sugden  re- 
marks, (A)  that  the  gift-over  was  to  take  effect  within  the 
compass  of  twenty-one  years  after  a  life  in  being. 

It  is  clear,  however,  that,  in  order  to  a  limitation  subsequent 
to  a  remote  gift  being  protected  by  the  exception  in  question, 
the  feet  of  its  being  made  to  take  effect  within  the  proper 
period,  irrespectively  of  the  time  limited  for  the  preceding 
gift  to  arise,  must  be  certain  and  explicit ;  for,  it  is  unde- 
niable, the  primd  facie  presumption  is,  that  every  gift, 
postponed  to  a  limitation  bad  as  too  remote,  is,  likewise, 
void  for  remoteness. 

(A)  Sugd.  Gilb.  Uscf  Be  Tr.  *72,  n. 
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CHAFFER  XXXIL 

OF     LIMITATIONS    EXEMPT    FROM     THE    OPERATION    OF  THE 

RULE  AGAINST   PERPETUITIES. 

It  devolves,  to  point  out  certain  estates  and  interests 
which  do  not  fell  within  the  scope  of  the  reasoning  on 
which  the  provisions  of  the  Rule  against  Perpetuities  rest. 

When,  either,  from  circumstances  extrinsic  to  a  limita- 
tion, or,  from  the  character  of  its  subject-matter,  a  sufficient 
guarantee  exists  against  any  violation  of  the  spirit  of  the 
laws  for  prevention  of  remoteness,  their  force  and  applica- 
bility, with  respect  to  any  such  limitation,  cease,  so  far  as 
concerns  the  necessity  for  expressly  confining  it  to  the 
period  prescribed  by  law. 

This  consideration  seems  to  apply  to  the  three  following 
classes  of  limitations,  here  proposed  to  be  inquired  into ; 
namely, 

1st,  Limitations,  executory  or  by  way  of  remainder,  after 
or  in  derogation  of  estates-tail ; 

2ndty,  Limitations,  whose  subject-matter  is  of  limited 
endurance;  and, 

3rc%,  Limitations  in  mortmain,  and  to  charitable  uses. 

1st,   As    to    limitations   expectant  or    engrafted  upon  I.  Limitation* 
estates-tail.     Allusion  has  been  already  made,  on  several  uH  generally 
occasions,  to  the  rule  of  law,  which  exempts  limitations  jJ^JJK611  ^ 
after  or  expectant  upon  estates-tail  previously  limited,  from  remotenen. 
the  application  of  the  Rule  against  Perpetuities:  but,  as 
this  doctrine  is  of  much  practical  importance,  it  seems  to 
demand  a  distinct  consideration. 
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It  will  be  remembered,  that  the  origin  of  the  restrictions 
imposed  upon  the  creation  of  future  interests  in  property, 
was,  the  establishment  of  the  doctrine,  that  limitations  by  way 
of  Executory  devise  and  bequest  and  Springing  and  Shift- 
ing Use,  were  not  barrable  or  destructible  by  the  owners  of 
prior  interests :  that  exemption  originating  in  the  determi- 
nation, that  a  common  recovery  suffered  by  a  tenant  in  fee- 
simple  was  of  no  force,  to  operate  upon  or  affect  future 
contingent  interests  limited  out  of  the  fee.  (•)     Hence  arises, 
then,  the  important  distinction  between  an  estate-tail  and  a 
fee-simple,  in  regard  to  the  destructibility  of  future  execu- 
tory interests  limited  after  or  engrafted  upon  each.    We 
have  before  seen,  that  a  common  recovery  was  (till  recently) 
not  only  the  appropriate  mode  of  assurance  for  a  tenant  in 
tail,  but  that  the  right  to  suffer  such  recovery  was  so  in- 
herent in  the  estate-tail  itself,  that  the  law  would  not  admit 
of  any  encroachment  upon  it,  whether  in  the  shape  of  con- 
ditional limitation,   proviso,   or  otherwise,  (A)      And   this 
rule  now  holds  to  an  equal  extent,  with  regard  to  the  en- 
rolled assurance  substituted  in  the  place  of  the  common 
recovery.     The  operation  of  this  recovery  was,  and  that 
of  the  enrolled  assurance  is,  so  extensive,  that  no  limitation, 
of  whatever  character,  expectant  or  engrafted  upon   the 
estate-tail,  can  evade  the  destruction  which  awaits  it,  as  a 
consequence  of  the  acquisition  of  the  fee-simple  by  the 
tenant  in  tail.     This  destructibility  it  is,  which  deprives  a 
limitation  after  a  preceding  estate-tail,  of  all  dangerous 
tendency  to  a  perpetuity,  however  remote  the  event  on 
which  it  is  limited  to  take  effect,  abstractedly  considered. 

Nor  is  it  any  answer  to  this  reasoning,  to  say,  that  the  tenant 
in  tail  may  not  avail  himself  of  this  his  inalienable  right  to 
bar  the  estate-tail  and  remainders  and  executory  limitations- 
over,  and  that,  in  that  case,  future  interests  may  arise,  with- 
out reference  to  the  expiration  of  the  period  fixed  by  the 

(0  Vi<U*Mpratw,  123—138.  (k)   Vide  tupra,  pp.  44-48. 
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Rule  for  prevention  of  Perpetuities.  True  it  is,  that  such 
a  consequence  may  follow :  the  estate-tail  having  en- 
dured for  a  century,  without  having  been  subjected  to  the 
exercise  of  the  owner's  right  to  destroy  it,  may  eventually  be 
determined,  by  force  of  a  limitation  engrafted  upon  it,  which, 
taken  by  itself,  would  certainly  have  been  too  remote,  ab 
initio.  But  something  similar  may  be  predicated  of  every 
fee-simple  estate:  it  may  be  transmitted  from  the  first 
purchaser,  through  a  long  line  of  heirs,  without  being  ever 
made  the  subject  of  a  sale,  or,  even,  of  a  loan  transaction ; 
and  in  such  case,  it  is  obvious,  that,  practically,  the  result, 
as  far  as  concerns  all  but  the  immediate  owners,  is  in  no 
way  different  from  what  would  have  been  experienced,  had 
the  property  been  originally  tied  up  so  as  to  be  inalienable 
for  a  similar  period,  and  such  restriction  had  been  allowable. 
It  is  the  circumstance  of  the  estate  being  or  not  being 
alienable,  discharged  from  the  future  executory  interests 
created  out  of  it,  that  decides  the  question  of  the  tendency 
of  the  latter  to  a  perpetuity :  if  they  are  destructible,  their 
existence  is  no  clog  upon  the  free  circulation  of  the  pro- 
perty, and  there  is,  consequently,  no  semblance  of  a  perpe- 
tuity, however  remote  the  events  on  which  they  depend ; 
if  they  are  not  destructible,  it  is  not  alone  the  possibility  of 
their  ever  taking  effect  in  possession,  that  induces  a  transgres- 
sion of  the  law  of  perpetuity,  (such  interests  as  ate  destructible 
having  also  that  chance,  although  the  events  that  give  them 
effect  be  ever  so  remote,)  but,  rather,  the  certainty,  that, 
whatever  the  transactions  which  take  place  with  respect  to 
the  precedent  interest,  the  executory  limitations  will  arise 
on  the  happening  of  the  specified  contingencies. 

The  most  frequently-occurring  instances  of  the  operation  Illustration  of 
of  the  rule  under  consideration  are  those,  afforded  both  by  factions  after 
testamentary  dispositions  and  settlements  by  deed,  in  which  e8tates"?f1 
the  estate  of  the  tenant  in  tail  is  subjected  to  a  conditional  remote, 
limitation,  divesting  that  estate,  in  the  event  of  the  tenant  in 
tail,  or  his  issue  successively  entitled    under   the  entail, 
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neglecting  or  refusing  to  assume  and  continuing  to  use  a 
particular  name,  or  to  bear  certain  arms  (generally  being 
those  of  the  testator  or  settlor) ;  or  in  the  event  of  certain 
specified  property  devolving  at  any  future  time,  on  the 
tenant  in  tail,  or  his  issue  inheritable  to  the  entail.  These 
are  provisions,  it  will  be  observed,  not  of  the  character  of 
remainders,  or  limitations  of  reversionary  interests  expectant 
upon  the  natural  determination  of  the  estate-tail,  but  they 
possess  every  essential  characteristic  of  Executory  devises  and 
Shifting  Uses,  under  one  of  which  classes  they,  consequently, 
rank,  according  as  the  instrument  by  which  they  are  created 
is,  either,  a  will,  or,  a  deed.  Engrafted  upon  an  estate  in 
fee-simple,  either  of  these  limitations  would  be  void,  unless 
the  events  contemplated  by  each,  (the  non-user  of  the  name 
and  arms,  in  the  one  case,  and  the  devolution  of  the  estate, 
in  the  other,)  were  expressly  confined  to  happen  within  the 
period  of  lives  in  being  and  twenty-one  years  afterwards, 
or  twenty-one  years,  simply.  But,  as  a  recovery  or  its  sub- 
stitute suffered  or  executed  by  the  tenant  in  tail,  or  his 
issue,  will  at  any  time  defeat  these  conditional  limitations, 
together  with  all  others,  of  whatever  character,  limited  after  or 
engrafted  upon  the  estate-tail,  there  is  no  greater  tendency  to 
a  perpetuity  in  them,  than,  in  an  ordinary  remainder  expect- 
ant upon  the  regular  determination  of  the  estate-tail,  and 
there  is,  therefore,  no  necessity  to  confine  the  happening  of 
the  specified  events,  to  the  allowed  period  of  remoteness.  The 
reverse,  was,  indeed,  the  rule  generally  observed  in  practice, 
a  century  since,  but  the  more  settled  state  of  the  law  of 
perpetuity  of  late  years,  and  the  better  acquaintance  with 
its  principles,  have  long  cast  the  shade  of  desuetude  over 
this  abundant  cautela  of  legal  draughtsmen. 

And  this  rule  of  law  is  of  equal  applicability  to  executory 
limitations  engrafted  upon  estates-tail  which,  though  not 
vested  at  once,  will  become  so,  if  at  all,  within  the  compass  of 
lives  in  being  and  twenty-one  years  beyond ;  because,  imme- 
diately that  vesting  happens,  the  estate-tail   and  all  the 
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ulterior  limitations  are  as  much  in  the  power  of  the  tenant 
in  tail,  as  if  the  entail  vested  forthwith ;  and  if  the  tenant  in 
tail  has  full  dominion  over  the  property  within  the  period 
of  time  mentioned,  all  objection  to  any  ulterior  limitations 
on  the  ground  of  remoteness,  ceases.  Indeed,  instances  of 
these  classes  of  limitations  most  frequently  occur,  in  respect 
to  estates-tail,  the  acquisition  of  full  power  over  which  may, 
possibly,  be  postponed,  until  the  lapse  of  nearly  the  maxi- 
mum period  of  perpetuity  referred  to.  E.  <?.,  if  property  be 
limited  (as  in  the  ordinary  case  of  marriage-settlements,) 
to  A.,  for  life,  with  remainder,  to  B.,  his  wife,  for  life,  with 
remainder,  to  trustees,  to  support  the  contingent  remainders, 
with  remainder,  to  the  first  and  other  sons  of  A,  and  B., 
successively  in  tail,  with  remainders-over ;  and  a  proviso  be 
superadded,  that,  in  the  event  of  a  particular  estate  devolving 
upon  the  eldest  or  other  son  for  the  time  being  in  posses- 
sion under  the  limitations,  by  virtue  of  some  prior  settle- 
ment, then  the  property  settled  shall  go  over  to  the  second 
or  other  son  next  entitled  in  tail  under  the  limitations,  as  if 
such  first  or  other  son  so  acquiring  the  other  estate,  were 
dead  without  issue:  here,  it  may  happen,  that,  by  the 
death  of  A,,  leaving  B.,  his  wife,  enceinte  with  a  second  son, 
and  by  her  death  soon  after  the  birth  of  such  son,  the  eldest 
may  not  attain  his  majority,  until  the  expiration  of  twenty 
years  from  the  decease  of  the  survivor  of  the  lives  in  being 
named ;  and  until  he  so  attains  his  majority,  it  is  manifest, 
that  he  has  not  the  legal  capacity  to  destroy  the  shifting 
use,  in  favor  of  his  younger  brother,  by  barring  his  estate- 
tail. 

Of  course,  in  such  a  case,  it  may  happen,  that  the  de 
volution  of  the  second  estate  takes  place  during  the  infancy 
of  the  eldest  son,  and  that,  therefore,  the  shifting  use  has 
effect ;  but  it  is  observable,  that  it  can  never  have  any  other 
operation  than  such  as  the  eldest  son  himself  (by  abstain- 
ing from  docking  his  estate-tail,)  may  give  it,  except  during  ' 
the  very  period  of  time,  for  which,  the  rule  of  law  allows 
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the  vesting  of  the  absolute  interest  in  and  uncontrolled 
power  oyer  property,  to  be  suspended. 

We  have  before  seen,  (/)  that  the  law  allows  the  devise 
or  settlement  of  a  reversion  expectant  upon  an  estate-tail, 
provided  the  failure  of  issue  referred  to,  as  the  event  on 
which  it  is  to  take  effect,  be  a  default  of  such  issue  only  as 
are  inheritable  to  the  existing  entail  The  legality  of  the 
"disposition  of  such  reversions  takes  its  rise  from  the  prin- 
ciple at  present  under  consideration ;  namely,  the  liability 
of  the  reversion,  and,  consequently,  of  all  estates  and  in- 
terests derived  out  of  it,  to  destruction  by  the  disentailing 
assurance  of  the  tenant  in  tail  Whether  a  disposition  of  a 
reversion,  expressed  to  take  effect  upon  the  failure  of  a 
more  restricted  line  of  issue,  than  such  as  are  entitled  under 
the  subsisting  estate-tail,  (as,  for  example,  issue  male  instead 
of  issue  generally,)  but  a  failure,  nevertheless,  too  remote  in 
itself,  as  being  indefinite,  be  valid,  has  never,  to  the  writer's 
knowledge,  been  determined.  As  it  is  clear,  that  such  a 
disposition  could  not  operate  to  curtail  or  derogate  from  the 
estate-tail,  but  could  only  take  effect  as  a  contingent  ex- 
ecutory limitation,  to  arise  in  the  event  of  the  failure  of 
issue  inheritable  to  the  entail,  and  the  failure  of  the  more 
limited  line  of  issue,  being  coincident,  it  may,  perhaps,  seem, 
that  such  a  disposition  would  be  protected,  as  affecting 
the  existing  reversion,  although  not  strictly  capable  of 
operating  as  a  devise  or  settlement  of  it.  (m) 

It  sometimes  happens,  that,  while  an  estate  (as,  for  in- 
stance, a  term  of  years,)  is  precedent  to  the  estate-tail,  and 
cannot,  therefore,  be  barred  or  destroyed  by  any  assurance 
of  the  tenant  in  tail,  the  trusts  declared  of  or  upon  such 
estate  are  ulterior  to  the  estate-tail,  that  is,  are  postponed 
until  the  failure  of  issue  entitled  under  the  entail.  In  such 
a  case,  as  the  trusts  depend  on  an  estate  anterior  to  the 


(/)  Vult  supra,  p.  253, 


(m)  Fide  supra,  pp.  265,  266. 
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estate-tail,  they  cannot  be  defeated  by  any  act  of  the  tenant 
in  tail,  in  like  manner,  as  the  estate  out  of  which  they  are 
to  take  effect  cannot  be  destroyed  by  him  ;  and,  being  so 
exempt  from  the  power  of  the  tenant  in  tail,  those  trusts 
are  exposed  to  the  full  force  of  the  Rule  against  Perpetui- 
ties, which  declares  them  void,  as  limited  to  arise  upon  an 
indefinite  failure  of  issue.  Thus,  in  a  recent  case,  (»)  a 
testator  devised  certain  estates,  to  trustees,  for  a  term  of 
five-hundred  years,  upon  the  trusts  after-mentioned ;  and  he 
then  devised  one  of  the  estates,  subject  to  the  term,  to  A., 
for  life,  with  remainder,  to  his  first  and  other  sons,  succes- 
sively in  tail,  remainder,  to  his  daughters  in  tail,  with  re- 
mainder, to  B.,  and  his  sons  and  daughters,  in  like  manner ; 
and  he  then  devised  the  other  estate,  to  B.,  and  his  sons 
and  daughters,  in  a  similar  manner,  in  tail,  with  remainder, 
to  A.,  and  his  sons  and  daughters,  in  like  manner ;  and  the 
testator  declared,  that  the  term  of  five-hundred  years  was  to 
be  held,  in  trust  (among  other  purposes)  to  raise  portions  for 
C.  and  D.,  payable  at  twenty-one,  and  further  portions,  in 
case  either  A.  or  B.  should  die  without  issue,  whereby  the 
survivor  of  them  would  become  entitled  to  the  two  estates. 
The  estates  having  centered  in  the  issue  of  B.,  by  the  death 
of  A.  without  issue ;  Lord  Lang  dale  9  M.  R.,  held,  that,  as 
the  additional  charges  were  to  take  effect  upon  a  failure  of 
issue,  and,  at  the  same  time,  could  not  be  barred,  the  trusts 
of  the  term  for  raising  the  further  portions,  were  void. 

It  has  been  sometimes  supposed,  that  there  is  one  ex-  When  eiecn- 
ception  to  the  general  rule,  which  validates  executory  limi-  |£7coraTOt»d 
tations  after  or  upon   a    previous   estate-tail.     And  the  immediately 

with  detenu* 

exception  is  said  to  be  of  this  character :  that  where  the  ex-  nation  of  estate* 
ecutory  limitation  itself  cannot  vest  until  after  the  determi-  protecteVbr 
nation  of  the  estate-tail,  supposing  such  estate  naturally  to  ™k  wider 
expire,  and  not  to  be  barred,  or,  where  the  limitation  is  to 
take  effect  on  a  contingency,  possibly  unconnected  with  the 

(»)  Ca$e  v.  Droiier,  2  Keen,  764. 
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determination  of  the  preceding  estate-tail,  as  an  event 
which  may  not  happen  till  after  its  expiration, — that,  in  such 
cases, — the  executory  limitation  must  be  rejected,  as  void 
under  the  Rule  against  Perpetuities,  notwithstanding  its 
liability  to  destruction  by  the  tenant  in  tail  (o)    Of  the 
former  branch  of  this  exception,  an  instance  may  be  sup- 
posed, in  the  case  of  a  limitation  to  A.,  and  the  heirs  of  his 
body,  and  on  default  of  issue  of  A.,  and  after  the  expiration 
of  two  yean  from  the  time  of  such  failure,  to  B.     Of  the 
latter,  an  illustration  is  afforded,  by  supposing  a  devise  of 
land,  to  A.,  in  tail,  and  as  soon  as  a  certain  tree  is  cut  down, 
the  land  to  go  over  to  8.,  and  his  heirs.  In  this  latter  case,  if, 
after  the  lapse  of  a  long  space  of  time,  A.'s  estate-tail  be  spent, 
and  the  tree  be  still  standing,  the  land  must,  until  the  tree 
is  felled,  descend  to  the  heir  of  the  testator ;  the  conse- 
quence of  which  would  be,  that  the  heir  would  take  a  fee- 
simple,  subject  to  an  executory  limitation-over,  which  might 
possibly  not  have  effect  until  a  very  remote  period.     The 
argument  is,  as  to  both  these  classes,  that  an  executory 
limitation  after  an  estate-tail,  unconfined  as  to  the  time  of  its 
taking  effect,  is  only  held  good,  where  it  is  to  vest,  either, 
upon  the  natural  expiration  of  a  preceding  estate-tail  in  a 
particular  manner,  or,  upon   the   determination  of   that 
estate,  before  its  natural  expiration,  on  the  happening  of  a 
stated  event.  And,  certainly,  there  seems  to  be  no  principle, 
which  demands  the  extension  of  the  doctrine,  exempting 
limitations  after  estates-tail  from  the  restrictions  of  the  Rule 
against  Perpetuities,  to  limitations  extra,  and  entirely  inde- 
pendent of,  the  estate-tail,  or  its  determination  :  the  limits 
of  the  estate-tail  ought  properly  to  be  considered,  as  the 
only  period  within  or  at  the  expiration  of  which   the 
executory  limitation  shall  take  effect,  inasmuch  as  it  is 
the  only  period  during  which  it  can  be  barred.     Nor  is 
the  mere  possibility,  that,  in   the  case  put  to  illustrate 

(o)  Uann.Pow.Dev.  408, 409,  n. 
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the  second  branch  of  the  exception,  the  happening  of 
the  contingency  may  precede  the  actual  expiration  of  the 
estate-tail,  sufficient  to  connect  the  limitation  depending 
upon  that  contingency  with  the  estate-tail,  so  as  to 
induce  the  application  of  the  rule  under  consideration: 
to  satisfy  such  a  requirement,  there  must  be  a  certainty, 
that,  until  the  time  fixed  for  the  executory  limitation 
to  vest,  it  will  be  destructible.  Thus,  it  has  been  well 
said,  ( p) — "  The  material  .distinction  is,  that,  where  the 
executory  devise  is  immediately  dependent  on  the  estate- 
tail,  the  power  of  defeating  it  by  a  common  recovery 
subsists  during  the  whole  period  that  the  devise  continues 
in  its  executory  state,  so  that  at  no  period,  unless  from  the 
personal  incapacity  of  the  tenants  in  tail,  on  account  of 
minority,  or  otherwise,  does  the  executory  devise  exist  in 
an  indestructible  state :  but,  on  the  other  hand,  where  there 
is  an  intermediate  period,  however  short,  between  the 
determination  of  the  estate-tail,  and  the  vesting  of  the  ex- 
ecutory devise,  for  that  period  the  executory  devise '  is 
incapable  of  being  destroyed,  and  is,  therefore,  exposed  to 
all  the  mischiefs  of  perpetuities."  Mr.  Sanders,  in  his  Essay 
on  Uses  and  Trusts,  (q)  has  supplied  an  authority,  in  some 
measure  applicable  to  the  question  under  consideration  ; 
although  it  is  not  expressly  cited  by  him,  as  establishing  any 
such  distinction  as  that  here  referred  to.  The  case,  (r) 
which  is  unreported,  and  arose  in  Ireland,  is  thus  stated : 
an  estate  having  been  settled  by  will  to  uses  in  strict  settle- 
ment, a  rent-charge  was  limited  to  arise  after  the  failure  of 
issue  of  a  person  not  taking  any  estate  in  the  property 
settled;  and,  upon  argument,  it  was  determined,  by  the 
Court  of  B.  R.,  in  Ireland,  that  the  limitation  of  the  rent- 
charge  was  void,  as  being  too  remote.  This  case  certainly 
affords  some  countenance  to  the  doctrine ;  and,  on  the  whole, 
as  the  latter  seems  accordant  with  principle,  it  must  be  con- 

(p)  1  Jarm.  Pow.  Dcv.  409,  n.  (r)  Hartopp  t.  lordCarbery,  1819. 

fa)  Vol.  i,  p.  197. 
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sidered  as  possessing  strong  claims  to  recognition  as  a  rale 
of  law. 
which  u?  ^  seems  to  be  a  question,  however,  whether  the  conse- 

doctrine  quence  of  the  doctrine  be,  wholly  to  invalidate  the  executory 

remote  execu-  limitations  in  question,  or,  only  so  far  as  they  may  be 
aSre^Jtoi^118  ^P^le  of  arising  after  the  expiration  of  the  period  during 
****•  which  they  are  destructible,  that  is,  after  the  determination 

of  the  estate-tail  The  result  of  the  latter  of  these  hy- 
potheses would  be,  that  the  limitation  would  be  valid,  and 
might  take  effect,  in  the  event  of  the  happening  of  the  con- 
tingency prior  to  the  exhaustion  of  the  estate-tail,  without 
any  act  having  been  done  to  bar  that  estate.  And  seeing 
that  such  interests  are  destructible  by  the  disentailing 
assurance  of  the  tenant  in  tail,  (equally  with  all  other 
executory  limitations,)  while  his  estate  subsists,  (s)  there 
seems  to  be  no  sufficient  reason  for  denying  validity  to 
them,  so  far  as  respects  their  capability  of  taking  effect  at 
the  natural  termination  of  the  entaiL 
ex°erdsedwith  ^e  principle,  which  exempts  limitations  after  an  estate- 
consent  of        tail  from  all  objection  as  to  remoteness,  (as  we  have  formerly 

tenant  in  tally  \    •  11  ■ 

not  void  for  seen,)  is  equally  applicable  to  powers  of  sale,  exchange, 
upon Mme*  partition,  enfranchisement,  and  the  like,  to  be  exercised 
principle  aa       by  trustees,  with  the  consent  of  the  tenant  for  life,  or  the 

that  rakdaang  .  m, 

indefinite  tenant  in  tail  in  possession.  These  powers,  not  being 
gilts.  exerciseable  without  the  concurrence  of  the  persons  bene- 

ficially entitled,  are  manifestly  destructible,  by  any  act  of 
the  tenant  in  tail  which  would  defeat  remainders  and  ex- 
ecutory limitations ;  and  such  destructibility,  consequently, 
removes  all  tendency  to  a  perpetuity,  to  which  the  indefi- 
niteness  of  the  powers  might  have  given  rise.  The  state  of 
the  law  with  respect  to  powers,  to  be  exercised  generally 
without  reference  to  the  consent  of  beneficial  owners,  and 
uncircumscribed  in  regard  to  the  time  of  their  execution, 
has  been  noticed  on  a  pre  vious  occasion. 

(*)  1  Jam.  Pow.  De?.  409,  n. 
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2.    A  second  class  of  limitations  which,   it  has  been  2.  Limitations 
generally  supposed,  (t)  are  exempted  from  the  operation  of  JSoSiwdSU  ° 
our  laws  against  remoteness,  consists  of  those,  the  nature  of  duraUoa- 
whose  subject-waiter  is  such  as  to  render  it  necessary  (it  is 
said)  for  them  to  take  effect,  if  at  all,  within  the  period 
prescribed  by  the  Rule  for  prevention  of  Perpetuities,  and 
which,  therefore,  in  themselv.es,  preclude  any  question  of 
remoteness. 

Thus,  let  it  be  supposed,  that  A.,  being  tenant  under  a 
freehold  lease  for  three  lives,  devises  the  property  of  which 
he  is  lessee,  after  the  death  of  B.  without  issue,  to  C. 
Taking  the  event,  and  the  limitation  expectant  upon  it, 
abstractedly,  or  dissociated  from  the  nature  and  circum- 
stances of  the  estate,  the  former  is,  unquestionably,  too 
remote,  and  the  latter,  therefore,  void.  But,  considering 
them  in  reference  to  or  in  connexion  with  the  peculiar 
character  of  the  subject  of  the  gift,  the  applicability  of  the 
same  rule  seems,  at  least,  doubtful. 

The  arguments  to  be  urged  in  favor  of  this  supposed  Mr.  Butier'% 
exception  have  been  so  luminously  stated  by  Mr.  Butler,  Sbauyect!1 
that  no  apology  can  be  necessary  for  their  insertion  in  this 
place,  in  order  to  the  better  comprehension  of  the  sub- 
ject "  It  sometimes  happens,"  writes  that  learned  gentle- 
man, (u)  "that  executory  uses  or  trusts,  limited  to  take 
effect  at  a  period  which  exceeds  the  boundary  of  such 
executory  limitations,  are  created  in  estates  or  interests,  the 
extent  or  duration  of  which  estates  or  interests  does  not 
exceed  that  boundary,  as  in  leases  for  three  lives,  or  twenty- 
one  years.  In  all  such  ulterior  limitations,  the  nature  of 
the  case  appears  to  make  it  necessary,  that  the  clause 
introducing  them  must  be  understood  to  be  accompanied 
with  a  trust  or  implied  condition,  that  the  event  on  which 
it  is  to  take  effect,  shall  happen  within  the  term  or  duration 
of  the  estate  or  interest  in  which  the  use  or  trust  is  created : 

(/)  See  Prior  on  M  Issue,"  103.  (u)  Note  to  F.  C.  K.  500. 
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and  on  this  supposition  such  secondary  limitations  may  be 
saved.  If  fee-simple  lands  are  conveyed  to  A.,  and  his 
heiro,  and  if  A.  shall  have  no  son  who  shall  attain  the  age 
of  twenty-four  yean,  to  B.,  in  fee ;  or  if  a  monied  fund  be 
directed  to  be  held  in  trust  for  A.,  his  executors  and  ad- 
ministrators, and  if  A.  shall  have  no  son  who  attains  the 
age  of  twenty-four  years,  in  trust  for  B. ;  in  each  case,  the 
limitation  to  B.  will  be  void  for  its  remoteness,  as  in  each 
case,  the  event  on  which  it  is  limited  to  take  effect  must 
not  necessarily  take  place,  or  become  incapable  of  taking 
place,  at  the  expiration  of  a  life  or  lives  in  being  and 
twenty-one  yean,  a  requisite,  as  we  have  seen,  essential  to 
the  legal  validity  of  such  executory  limitations.  Now,  if  a 
leasehold  for  three  lives  be  conveyed  to  A.,  and  Ins  heirs, 
and  if  he  shall  have  no  son  who  attains  the  age  of  twenty- 
four  years,  to  B.,  and  his  heirs,  or  if  a  leasehold  for  twenty-* 
one  years  be  directed  to  be  held  in  trust  for  A.,  hia  exe- 
cutors and  administrators,  and  if  he  shall  have  no  son  who 
attains  the  age  of  twenty-four  years,  in  trust  for  B.,  his 
executors,  administrators,  and  assigns,  in  each  case,  the 
limitation  to  B.  may,  at  first  view,  appear  to  be  liable  to 
the  same  objection  of  remoteness;  but,  it  must  be  observed, 
that  the  lives  which,  in  the  first  case,  and  the  years  which, 
hi  the  second,  form  the  term  for  which  the  property  is  held, 
are  within  the  legal  boundary.  Now,  the  limitation-over 
cannot  be  understood,  as  meant  to  have  any  operation, 
except  on  the  supposition,  that  the  event  on  which  it  de- 
pends, will  take  effect  during  the  continuance  of  the  term. 
This  seems  to  make  it  necessarv  to  connect  the  continuance 
of  the  lives  or  years  with  the  ulterior  limitation,  so  as  to 
incorporate  their  continuance  into  and  make  it  a  part  of  the 
event,  on  which  the  ulterior  limitation  is  to  arise*  If  fee- 
simple  lands  were  limited  to  A.,  his  heirs  and  assigns,  or  a 
monied  fond  were  limited  to  A.,  his  executors  and  admi- 
nistrators, with  a  limitation-over  to  B.,  if,  during  the  lives 
of  three  persons  in  being,  or  the  lives  or  life  of  the  survivors 
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or  survivor  of  them,  or  during  the  actual  term  of  twenty-one 
years,  no  son  of  A.  should  attain  the  age  of  twenty-four 
years,  there  is  no  doubt,  that  the  limitation-over  to  B.  would 
be  legally  valid  Now,  the  limitation-over  in  the  cases 
suggested  will  be  the  same,  if  the  continuance  of  the  lives 
or  yean,  for  which  the  land  is  held,  be  considered  as  incor* 
porated  into,  and  making  a  part  of,  the  event  introducing 
the  ulterior  limitation,  in  the  manner  proposed  The 
clause  introducing  that  limitation  must  then  be  understood, 
in  the  same  manner,  as  if  it  had  been  thus  expressed :  *  And 
in  case,  during  the  lives  of  the  three  persons  for  whose 
lives  the  lease  is  held,  or  during  the  lives  or  life  of  the  sur- 
vivors or  survivor  of  them,  (or  during  the  term  of  twenty- 
one  years,  as  the  case  may  be,)  A.  shall  die,  and  no  son 
shall,  within  that  period,  attain  the  age  of  twenty-four  yean, 
then  and  in  that  case,  the  lands  shall  go  and  remain  to  &' 
It  seems  clear,  that,  in  the  cases  we  are  speaking  of,  a  limi- 
tation-over, introduced  in  these  words,  would  be  free  from 
objection.  The  question,  therefore,  is,  whether,  in  the 
words  usually  introducing  such  ulterior  limitations,  the 
supposed  words  must  not  be  implied  The  rule  of  inter* 
pretation,  quod  necessario  iubintelligitur  won  deest>  is  cer- 
tainly in  favor  of  their  implication." 

These  remarks,  it  is  to  be  observed,  are  applicable  to  every 
species  of  limitation  to  which  the  Rule  against  Perpetuities 
extends,  and  the  question  discussed  in  them  is  one  which 
must  be  decided  alike  in  regard  to  all  such  limitations. 

The  little  authority  to  be  found,  bearing  upon  this  subject,  The  anthori- 
seems,  until  recently,  to  have  been  of  a  conflicting  character,  J^^pobt. 

Thus,  in  an  old  case,(o)  where  A.,  possessed  of  a  term  of  Detail  of  these, 
ninety-nine  yean,  determinable  upon  three  lives^  devised 
the  lease,  to  his  wife,  for  life,  and  after  her  decease,  to  N* 
his  son,  for  life,  and  if  N.  should  die  without  issue,  then, 
to  & ;  it  was  held,  that  the  limitation  to  B.  was  void,  for 

(v)  Lew  y.  Wfndham,  1  Vedtr.  79;  1  Lev.  290. 
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that  the  remainder  of  a  term  could  not  depend  on  a  possi- 
bility so  remote  as  an  indefinite  failure  of  issue.  Here,  we 
perceive,  a  limitation  of  property  held  under  a  lease  for 
lives,  after  a  general  failure  of  issue,  was  deemed  equally 
invalid  with  a  similar  limitation  of  land  held  in  fee-simple ; 
although,  perhaps,  little  importance  is  to  be  attached  to  the 
decision;  as  the  attention  of  the  Court  was  not  drawn  to 
the  distinction  under  consideration,  and  the  notions  preva- 
lent on  the  general  subject  of  Perpetuity  were  by  no  means 
characterized  by  preciseness. 

The  next  case  (w)  to  be  noticed  is  one  in  which  the 
question  directly  arose,  and  was,  to  a  certain  degree,  dis- 
cussed ;  although,  as  the  case  went  off  on  another  point,  no 
judicial  opinion  was  pronounced  upon  it  Lady  C,  being 
jointress  for  life  of  an  estate,  demised  it  to  trustees,  for 
ninety-nine  years,  if  she  should  so  long  live,  in  trust  for 
herself,  during  her  widowhood,  and  after  her  marriage, 
then,  in  trust  for  J.  S.  C,  her  second  son,  and  the  heirs  of 
his  body,  and  if  he  died  without  issue,  then,  in  trust  for 
L.  S.  C,  her  next  son :  J.  S.  C.  died  without  issue :  and, 
upon  the  question,  whether  the  trust  of  the  term  should  go 
to  his  mother,  as  administratrix  to  him,  or  to  the  next  son 
in  remainder,  it  was  contended,  that  the  only  reason,  why 
the  trust  of  a  term  could  not  be  limited  to  one  and  the  heirs 
of  his  body,  with  remainder-over,  was,  because  this  would 
make  a  perpetuity,  but  here  would  be  no  perpetuity,  in 
regard  that  the  whole  term  was  to  determine  whenever 
lady  C.  should  die,  just  as  if  she  had  made  a  lease  of  her 
jointure-lands,  to  a  trustee,  for  ninety-nine  years,  if  she 
should  so  long  live,  in  trust  for  A.,  and  the  heirs  of  his 
body,  but  if  A.  should  die  without  heirs  of  his  body,  living 
lady  C,  then,  to  B.,  which  limitation  had  been  good 
The  reporter  adds, — "ideo  qtuere,  though  it  seems  rather 
to  be  a  good  limitation  of  the  trust,  and  within  the  reason 

(v)  King  v.  Cotton,  2  P.  Wms.  676. 
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of  the  duke  of  Norfolk's  case ;  and  ths  several  other  subse- 
quent resolutions  grounded  thereupon." 

In  another  case,  (x)  a  testator,  being  seised  of  an  estate 
for  three  lives  in  the  property  in  question,,  devised  it  to  his 
daughter,  M.  M.,  for  life,  remainder,  to  her  issue  male,  and 
for  want  of  such,  remainder,  to  L.  One  of  the  questions 
being,  whether  the  remainder  to  L.  was  good,  it  was  held, 
by  Lord  Chancellor  Talbot,  in  the  affirmative ;  his  lordship 
observing,  that  there  could  be  no  danger  of  a  perpetuity ;  for  all 
these  estates  would  determine  on  the  expiration  of  the  lives 
of  the  cestui*  que  vies;  and  so,  likewise,  would  it  have  been, 
had  there  been  twenty  lives  all  spending  at  the  same  time* 
Although,  at  this  day,  there  is  no  doubt  as  to  the  validity 
of  a  limitation  of  an  estate  pur  autre  vie,  after  a  prior  gift 
in  quasi-entail,  the  reason  of  the  observation  just  quoted 
should  seem  to  be  applicable  to  every  kind  of  limitation,  to 
take  effect  out  of  such  estates ;  although,  it  is  true,  in  the 
former  case,  there  is  the  additional  security  against  undue 
remoteness,  afforded  by  the  destructibility  of  the  limitation 
depending  on  the  quasi-entaiL 

In  the  next  case,  (y)  a  testator,  cestui  que  trust  of  an 
estate  for  three  lives,  devised  it,  subject  to  various  charges, 
to  his  daughter,  M.  S.,  and  made  her  executrix,  then  to  be 
equally  divided  between  H.  W.,  and  T.  W. ;  and  if  H.  W., 
or  T.  W.,  died  without  heirs  of  their  respective  bodies, 
then,  their  respective  shares  should  go  to  C.  C. :  T.  W. 
released,  for  valuable  consideration,  all  his  interest  in  the 
premises,  to  H.  W.,  and  died  without  issue.  Lord  Chan- 
cellor Harcourt  decreed,  that  C.  C.  was  entitled  to  the 
moiety  of  T.  W.  On  appeal,  it  was  insisted,  that  the  limi- 
tation to  C.  C.  ought  to  be  deemed  void,  both  at  law  and 
in  equity,  as  tending  to  a  perpetuity,  and  preventing  the 
estate  from  being,  by  any  means,  aliened ;  for,  though  the 
original  estate  was  only  for  three  lives,  yet,  it  being  the 

(*)  Low  v.   Barron,  3  P.  Wins.  (y)   WuUneyt  v.  Chuppell,  1  Kro. 

262.  Pari.  Ca.  457. 
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mutual  interest  of  landlord  and  tenant,  that  such  leases 
should  be  from  time  to  time  renewable,  and,  being  renewed, 
must  continue  under  the  same  trusts,  the  estate  might  by 
possibility  continue  for  ever.  On  the  other  hand,  it  was 
said,  that  the  limitation  could  only  take  effect,  if  the  three 
lives,  or  any  of  them,  were  in  existence  at  the  time  of  the 
contingency.    The  decree  was  affirmed. 

In  a  more  recent  case,  (*)  the  doctrine  otgy-pres  (which, 
it  will  be  remembered,  proceeds  upon  the  supposition  of 
the  remoteness  of  an  ulterior  gift,)  was  applied  to  a  devise  of 
property  held  for  lives,  equally  with  fee-simple  estates  pass- 
ing under  the  same  will.  It  does  not  appear  from  the 
report,  however,  that  any  distinction  was  taken  in  the  argu- 
ment, as  to  the  construction  to  be  put  upon  the  limitations 
of  the  different  estates,  on  account  of  some  being  held  for 
lives  only,  (a) 

In  a  still  later  case,  greater  notice  was  taken  of  die 
question  as  to  the  remoteness  of  limitations  of  property  held 
for  lives ;  and,  it  may  even  be  said,  that  an  affirmation  of  the 
exception  under  consideration  is  discoverable.  The  case 
alluded  to  is  that  of  Bengough  v.  Edridge,  (b)  where,  it  will 
be  remembered,  under  a  will,  estates  were  vested  in  trus- 
tees, for  a  term  of  one-hundred-and-twenty  years,  if  twenty- 
eight  persons  therein  named,  or  the  survivors  or  survivor  of 
them,  should  so  long  live,  and  for  the  term  of  twenty  years 
to  commence  from  the  expiration  of  the  prior  term,  upon 
trusts  for  the  benefit  of  a  person  in  esse,  and  after  his 


(z)  Mogg  t.  Mogg,  1  Mer.  654. 

(a)  It  was  stated  by  Mr.. iYetfm, 
(who  was  one  of  the  counsel  in  Mogg 
▼.  Mogg,)  on  the  argument  in  the  case 
of  Bengoughy.  Edridgetinfra,th*t,  "in 
the  case  of  Mogg  v.  Mogg,  the  Court 
was  of  opinion,  no  perpetuity  existed  as 
to  leaseholds  for  years  determinable 
on  lives,  even  though  there  might  be 
a  renewal,  and  probably  would  be 
renewals,   under   the   tenant- right," 


The  report  furnishes  no  account  of 
this  opinion ;  and  it  is  difficult  to  con- 
ceive, how  any  such  could  have  been  en- 
tertained, consistently  with  the  actual 
decision,  which  treated  estates,  of 
whatever  duration,  as  alike,  in  regard 
to  the  law  of  Perpetuity.  It  would 
seem,  that  the  learned  gentleman  has 
been  misreported. 
(6)  1  Sim.  173. 
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decease,  of  his  several  sons,  born  and  unborn,  successively, 
and  of  the  heirs  male  of  such  sons  respectively,  by  pur- 
chase, with  divere  limitations-over,  in  favor  of  other  persons 
mi  esse,  and  their  sons,  and  issue,  in  like  manner:  subject  to 
these  terms,  the  inheritance  of  the  property  was  devised  in 
strict  settlement  The  question  of  the  remoteness  of  the 
limitations  in  the  will  coming  before  the  Court  of  Chancery, 
upon  a  bill  filed  by  the  testator's  heir-at-law,  (who  was  also 
the  first  tenant  for  life  under  the  limitations,)  for  declaration 
of  the  rights  of  the  various  parties  interested,  it  was  argued, 
that  the  limitations,  to  take  effect  during  the  period  of  the 
suspension  of  the  inheritance,  were  within  the  boundary  of 
perpetuity,  as  they  were,  in  effect,  only  for  a  certain  num- 
ber of  lives  in  being,  and  twenty  years  after  (it  being,  also, 
contended,  in  support  of  the  ulterior  gifts  of  the  inheritance, 
that  this  additional  term  might  be  an  absolute  one).  It  was 
said,  on  die  other  hand,  that,  although  it  had  been  stated, 
as  an  acknowledged  rule  of  law,  that  limitations  issuing 
out  of  limited  interests  were  valid,  not  even  a  dictum  could 
be  produced  to  establish  it;  for  that  limitations  were  to  be 
judged  of,  with  reference  to  perpetuity,  not  by  the  quantity 
of  the  interest  out  of  which  they  are  to  issue,  but  by  their 
legal  effect ;  and  that  nothing  could  be  more  inconvenient, 
than  to  hold  the  same  limitations  good,  in  one  case,  and 
bad,  in  another;  and  that,  consequently,  the  limitations 
of  the  terms  must  be  governed  by  precisely  the  same 
rules,  as  gifts  to  take  effect  out  of  the  fee-simple.  It  was, 
further,  urged,  that  the  terms,  supposing  them  to  be  valid, 
were  not  capable  of  supporting  trusts  in  themselves  illegal : 
that,  as  the  terms  were  introduced  into  the  will  for  no  other 
purpose  than  to  evade  the  law,  they  could  not  support  trusts 
in  themselves  invalid :  and  that,  though  therule  of  law  was, 
that  no  disposition  should  be  good,  by  which  alienation 
might  be  suspended  for  a  period  longer  than  a  life  or  lives 
in  being,  and  twenty-one  years  after ;  yet,  the  converse  of 
that  rule  was  nowhere  laid  down,  that  every  suspension 
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daring  that  period  is  good ;  but  that  whatever  tends  to  a 
perpetuity,  or  is  within  the  mischief  of  it,  is,  whatever  may 
be  the  ingenuity  with  which  the  particular  interest  has  been 
framed,  a  case  for  the  interference  of  the  Court.  To  these 
remarks,  it  was  well  replied,  that  the  argument,  that,  even 
if  the  limitations  in  the  will  could  be  good,  they  were  an 
evasion  of  the  law,  and  a  fraud  on  the  rule,  was  a  solecism ; 
for  that  it  was  absurd  to  say,  that  there  was  a  rule  of  law 
which  permitted  the  suspension  of  property  during  a  given 
period,  and  that  it  was  an  evasion  of  the  law  to  conform  to 
the  rule :  nothing,  which  was  consistent  with  the  rule,  could 
be  a  fraud  on  the  rule.  The  Vice-chancellor  decided  in 
favor  of  the  validity  of  the  limitations,  to  take  effect  out  of 
the  inheritance,  after  the  determination  of  the  terms ;  but 
k  does  not  appear,  that  his  honor  made  any  observations, 
directly  to  the  point  of  the  legality  of  the  trusts  limited 
during  the  terms ;  thereby  tacitly  affirming  the  soundness 
of  the  whole  of  the  testator's  dispositive  scheme,  of  which, 
the  limitations  of  the  terms  formed  no  insignificant  portion. 
Decided  cues,  The  result  of  these  cases,  it  is  conceived,  is,  upon  the 
favorable  to  whole,  favorable  to  the  doctrine  under  consideration ;  un- 
tie doctrine.  je8g^  j^eed,  ^y  distinction  is  to  be  taken  between  limita- 
tions out  of  leases  for  lives,  or  for  years  determinable  on 
lives,  and  trusts  of  terms  created  in  estates  of  inheritance, 
similar  to  those  in  Bengough  v:  Edrhdge  ;  a  distinction,  for 
which,  it  should  seem,  no  very  influential  reason  is  to  be 
assigned. 
Opinions  of  In  addition  to  this  support  from  authority,  it  may  be 

the^ubject!  "*  noticed,  that,  besides  mr.  Butler,  and  mr.  Peeve  Williams,  the 
doctrine  has  received  the  assent  of  other  writers  on  the  law 
of  real  property,  of  the  first  repute.  Thus,  mr.  Fearne(c) 
seems  to  be  of  opinion,  that  a  limitation  upon  a  failure  of 
issue,  of  an  estate  held  for  a  term  determinable  on  a  life  in 
being,  is  good ;  as  appears  by  his  short  parenthetical  obscr- 

(r)  C.  R.  489. 
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vation,  on  quoting  the  remark  of  mr.  Peere  Williams,  above 
cited.  And  mr.  Preston,  (d)  also,  lays  it  down  as  a  rule, 
(though,  he  admits,  "  not  fully  and  deliberately  settled,") 
that,  "  if  from  the  nature  of  the  property,  the  interest  cannot 
be  too  remote,  a  limitation-over  will  be  good,  in  whatever 
words  it  shall  be  expressed."  The  Seal  Property  Commis- 
sioners, again,  (e)  alluding  to  the  case  of  Bengough  v.  Ed- 
ridge,  seem  to  admit  the  doctrine  under  consideration,  (at 
least,  as  respects  limited  estates  of  the  kind  which  occurred 
in  that  case,)  for  they  remark,  that,  "  although  a  limitation 
to  the  son  of  an  unborn  son,  if  considered  by  itself,  would 
have  been  bad,  yet,  when  it  came  to  be  taken  as  covering  a 
portion  only  of  the  main  period  assigned  for  the  suspension 
of  the  estate,  it  was  held  good ;  for,  as  the  whole  period  did 
not  exceed  lives  in  being  and  twenty-one  years  afterwards, 
there  was  no  perpetuity  ;  and,  if  there  was  no  perpetuity  in 
the  whole,  there  could  be  none  in  the  part."  And,  so,  also, 
mr.  Jarman,  (/)  speaking  of  a  devise,  (ordinarily  too  re* 
mote)  which,  from  the  nature  of  the  subject  of  gift,  as  in  the 
case  of  a  life-estate,  can  never  be  extended  beyond  the 
period  allowed  by  the  rule  of  law,  admits,  that  "  much  ar- 
gument might  be  advanced  in  favor  of  the  validity  of  such 
a  limitation." 

Thus  supported,  the  doctrine  in  question  has,  perhaps, 
some  claim  to  consideration,  as  a  principle  of  law ;  although 
the  want  of  authority  adequate  to  the  necessities  of  the  case, 
coupled  with  the  existence  of  an  old  decision  supporting  a 
different  conclusion,  and  a  few  theoretical  difficulties,  not 
as  yet  adjudged  to  be  other  than  insuperable,  forbid  our 
treating  it  as  a  clear  or  settled  rule* 

Of  these  difficulties,  the  first  (regarding  leases,  strictly  so  The  difficulty 
called,)  is  that  presented  by  the  tenant-right  of  renewal,  £[^1^  of 
which  is  considered  to  exist  in  respect  to  a  lanre  portion  of  ,eases»  ty  *«• 

5  °     r  tenant-  right 

property  held  under  leases  for  lives,  or  for  years  deter-  of  renewal. 

(rf)  2  Essay  on  Abst.  162.  (/)  1  Pow.  Dev.  405,  n. 

(e)  3  Rep.  33. 
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Dutiable  on  lives.  This  tenant-right  operates,  in  equity, 
as  a  kind  of  connecting  link  between  every  successive  lease, 
or,  as  it  has  been  better  said,  (g)  is  the  author  or  moving 
cause  of  every  fresh  lease ;  and  it  is,  therefore,  bound,  in 
equity,  by  every  disposition  or  settlement  of  the  existing 
lease,  to  which  it  is  attached  And  where  the  lessor  is 
bound  to  renew,  the  tenant  has  a  right  which  may  bq 
transferred  or  settled  at  law.  As,  under  such  leases,  conse- 
quently, the  tenant  has  an  interest  beyond  his  subsisting 
term,  it  deserves  consideration,  whether  the  reason  of  the 
alleged  exception  from  the  rule,  that  executory  limitations 
must  be  confined  to  arise  within  the  legal  limits  of  remote- 
ness, grounded  on  the  limited  duration  of  the  subject  of  the 
gift,  be  not,  to  a  considerable  extent,  if  not,  entirely,  taken 
away. 

Nay,  it  may,  even,  be  further  said,  that,  whether  there 
be  any  obligation  to  renew,  or  any  tenant-right  of  renewal, 
or  not,  if  the  existing  lease  be  actually  renewed,  all  ground 
for  restricting  the  application  of  the  Rule  against  Perpetui- 
ties is  removed,  as  the  new  or  substituted  lease  is  affected 
by  all  the  limitations  and  trusts  to  which  the  old  lease  was 
subject  Certain  it  is,  that  lives,  not  in  esse  at  the  date  of 
the  settlement  or  devise  of  the  existing  lease,  may  after- 
wards be  made  the  cestui*  que  vies  of  the  new  lease ;  and,  if 
such  be  the  case,  there  seems  no  reason  for  supporting  a 
remote  limitation  of  property  held  under  renewable  leases,  in 
reference  to  the  question  of  its  tendency  to  a  perpetuity, 
which  will  not  be  found  to  be  equally  applicable  to  similar 
limitations  of  lands  held  in  fee-eimple. 

It  must  be  observed,  that  mr.  Butler  (h)  suggests  this 
question  of  the  existence  of  a  tenant-right  of  renewal,  as, 
possibly,  affecting  or  qualifying  his  conclusions  upon  the 
general  subject;  while  mr.  Preston  (i)  considers,  that  the 
limitation  of  an  estate  held  for  lives,  or  for  years  deter- 

fr)  Cot.  Conv.  Et.  153.  (•)  2  Essay  on  Abst  163. 

(A)  Note  to  F.  C.  R.  502. 


C11AP.  xxxil]      other  partial  estates. 


683 


minable  on  lives,  will  Hot,  on  account  of  the  existence  of 
a  right  of  renewal,  or  a  tenant-right,  be  too  remote,  and 
void,  when  such  a  limitation  would  otherwise  be  protected 
by  the  doctrine,  grounded  on  the  limited  term  or  nature  of 
the  subject  of  the  gift.  The  Heal  Property  Commis- 
sioners, (A)  again,  observe,  in  reference  to  leases  for  lives, 
that,  "such  leases  being  ordinarily  renewable,  settlements 
of  them  are,  in  truth,  not  settlements  of  a  limited  interest." 
It  may  deserve  consideration,  whether  the  objection,  pre- 
sented by  this  tenant-right  of  renewal,  to  an  exemption  of 
leases  for  lives  or  for  years  determinable  on  lives,  from  the 
operation  of  the  Rule  against  Perpetuities,  (supposing  the  ex- 
istence of  any  real  objection,)  might  not  be  obviated,  by  hold- 
ing, that  all  limitations  of  such  leases,  however  in  themselves 
remote,  are  valid,  if  the  contingencies  on  which  they  depend, 
happen  during  the  existence  of  the  cestuis  que  vies  ;  in  other 
words,  by  confining  the  protection  afforded  in  the  limited 
nature  of  the  estate,  to  the  time  of  the  actual  duration  of 
such  estate,  and  treating  the  limitations,  so  far  as  they  affect 
or  take  effect  out  of  any  renewed  lease,  in  the  same  manner, 
as  if  declared  of  an  estate  in  fee-simple.  Perhaps,  however, 
any  suggestion  of  this  kind  is  rather  of  legislative,  than 
judicial  or  professional  cognizance.  (/) 


(A)  3  Rep.  39. 

(I)  The  following  are  the  observa- 
tions of  a  writer  who  assails  mr. 
Butkr*s  position  and  arguments, 
quoted,  ««pra,p.  673,  eteeq.,  in  especial 
reference  to  the  objection  arising  from 
the  renewable  character  of  the  leases 
here  brought  under  notice.  *•  It  ap- 
pears to  me/'  observ es  Mr.  RandcU, 
in  his  Eeeay  on  the  law  of  Perpetuity, 
(p.  167,)  "that,  to  consider  the  pre- 
sent lives  as  the  boundary  of  the  ten- 
ant's estate  and  interest,  in  an  estate 
pur  autre  vie,  is  a  delusion.  A  Court 
of  equity  will  not  permit  us  so  to 
consider  it. 

"Wo  must  understand  the  limita- 


tions, in  the  foregoing  extract  from 
the  note  to  Fearne,  as  intended  to 
operate  by  way  of  trust  or  use,  since, 
otherwise,  the  limitation  to  B.  and  his 
heirs  would  bo  ab  initio  void.  Now, 
where  an  estate  pur  autre  vie  is  limited 
to  one  in  trust,  the  doctrine  of  equity 
is,  that  the  trustee  is  bound  to  re- 
new, and  by  renewing,  the  estate  so 
revived  by  the  introduction  of  new 
lives,  is  subject  to  the  trusts  of  the 
old  or  former  estate ;  the  consequence 
is,  that,  instead  of  its  being  necessary 
to  connect  the  continuance  of  the  lives 
with  the  limitations,  so  as  to  make  the 
existence  of  the  partitular  lives  a  part 
of  the  event  on  which  such  limita- 
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How  far  qucs-        Another  difficulty  which  may  seem  to  present  itself,  in  the 
general  way  of  the  conclusion,  that  estates  pur  autre  vie,  and  lease* 

*™*J^^.of  f  holds  for  twenty-one  years,  are  not  within  the  principle  of 


tions  are  to  arise,  the  existing  lives 
form  no  boundary  to  the  effectual 
operation  of  such  limitations.  If, 
therefore,  the  estate  were  limited  in 
trust  for  A.,  for  life,  remainder  to  his 
first  and  other  sons  at  twenty-one, 
remainder  to  B.,  and  his  heirs ;  and 
all  the  lives  were  to  drop  during  the 
existence  of  A.,  or  during  the  mi- 
nority of  his  issue,  and  the  trustees 
were  to  renew,  such  renewed  lease 
would  be  subject  to  the  trusts  and 
limitations  of  the  old ;  and  if  the  issue 
of  A.  were  to  die  without  doing  any 
act  to  defeat  the  remainder,  such  li- 
mitation might  take  effect  in  the  re- 
newed lease. 

"But,  suppose  the  limitation  to 
give  A.  a  vested  determinable  fee ; 
thus,  in  trust  for  A.  and  his  heirs, 
and  if  he  shall  have  no  son  who  shall 
attain  the  age  of  twenty-one  years, 
then  for  B.  and  his  heirs.  There 
can  be  no  objection,  in  point  of  per- 
petuity, to  such  a  limitation.  Does 
any  objection  arise  out  of  the  nature 
or  quality  of  the  property?  Is  not 
the  renewed  estate  considered  as  a 
continuation  or  extension  of  the  old? 
As  the  old  estate  still  in  being  ;  as  a 
graft  on  the  old ;  as  a  part  of  the  an- 
cient interest  ?  Can  it  be  contended, 
that  A.  has  the  absolute  power  of  dis- 
position, in  the  same  manner,  as 
though  the  limitation  had  been  to  him 
and  the  heirs  or  issue  of  his  body  ? 

"It  is  unquestionable,  that  if  the 
limitation  to  A  had  given  him  aovosi- 
estate-tail,  instead  of  a  determinable 
fee,  he  would  have  had  the  power  to  bar 
or  destroy  the  ulterior  limitation,  even 
without  the  concurrence  of  the  trus- 
tees :  and,  therefore,  any  ulterior  limi- 
tation, although  not  referring  in  the 


slightest  degree  to  the  rule  against 
perpetuity  would  be  good.  But  if  the 
limitation  had  been  in  a  will,  so  as  to 
cause  it  to  operate  after  the  manner 
of  an  Executory  devise,  it  would  be 
secure  against  the  disposition  of  A.  ; 
and  as  a  limitation  of  this  nature,  in  a 
deed,  is  similar  to  what  an  executory 
devise  is  in  a  will,  it  appears,  that  the 
limitation  to  B.  would  not  be  in  the 
hands,  or  absolute  power  of  A.  In 
corroboration  hereof,  I  may  be  per- 
mitted to  observe,  that  by  putting  the 
case,  Mr.  Butltr  seems  to  admit  the 
validity  of  the  limitation,  exclusive  of 
the  effect  the  rule  against  perpetuity 
might  be  supposed  to  have  on  that  to 
B.,  as  it  stands  in  the  note  to  Feanu. 
"Presuming,  therefore,  upon  the 
validity  of  the  limitation  to  B.  and  his 
heirs,  in  the  case  suggested  herein, 
and  that  A  has  not  the  absolute 
power  over  it;  the  consequence  of 
the  trust  is,  as  above  stated,  that  were 
the  trustee  to  renew,  the  estate  would 
still  be  liable  to  the  old  trust  to  B. 
And  that  being  once  established,  it  is 
clear,  that  a  trust  seeking  to  postpone 
the  vesting  of  an  ulterior  limitation, 
which  the  first  taker  cannot  destroy,, 
until  the  determination  of  an  event, 
which  may  not  take  effect  earlier  than 
twenty-four  years  from  a  life  in  being, 
is  void. 

"  But,  suppose  the  trustee,  before 
renewal,  to  convey  the  legal  estate  to 
A.,  and  he,  being  so  possessed  of  the 
egal  estate,  were  to  renew,  and  then 
to  convey  the  premises  to  C.  and  his 
heirs;  and  afterwards  to  die  having 
no  son  who  attained  the  age  of  twenty- 
four  years;  could  B.  or  his  heirs, 
standing  in  the  situation  of  parties, 
claiming  under  a  limitation  admitted 
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the  laws  against  remoteness,  arises  from  the  reflection,  that,  gifts  of  fee- 
in  all  ordinary  cases  of  construction,  limitations  of  these  andPof  estates 
estates  are  held  to  operate  in  a  manner  strictly  analogous  to  Purauirt  vie* 
the  like  limitations  of  fee -simple  estates ;  whence,  it  seems 
to  follow,  that,  for  all  practical  purposes,  the  difference 
in  the  nature  of  the  two  estates  is  not  to  be  regarded. 
This  argument  was  well  put  by  Sir  Edward  Sugden,  at  the 
bar,  on  the  discussion  of  the  above-noticed  case  of  Ben- 
ffouffh  v.  Edridge  (m) : — "  Suppose  an  estate  held  for  lives 
were  granted  to  A.  and  the  heirs  of  his  body,  and,  for  want 
of  such  issue,  to  B.  and  the  heirs  of  his  body ;  could  it 
be  contended,  that  the  words,  '  for  want  of  such  issue,' 
ought  to  be  confined  to  a  failure  of  issue  during  the  lives, 
and  that,  therefore,  A.  did  not  take  a  ^uaJt-estate-tail? 
No ;  but,  in  strict  analogy  to  the  effect  given  to  the  same 
limitation  out  of  a  fee-simple  estate,  it  would  be  held  to  give 
A.  a  ytion-estate-tail.  So,  if  a  term  of  ninety-nine  years, 
determinable  on  the  dropping  of  a  life,  is  granted  to  a  person 
and  the  heirs  of  his  body,  the  grantee  takes  the  entire 


to  be  illegal,  be  heard  in  a  Court  of 
equity,  to  charge  the  trustees  with  a 
breach  of  trust,  or  the  estate  in  the 
hands  of  C.  ?  Upon  this  question,  I 
do  not  feel  myself  called  upon  to  say 
any  thing,  and  would  certainly  wish 
to  be  silent. 

«•  Still  it  may  said,  that  the  fore- 
going instances  are  where  the  estate 
was  conveyed  to  trustees,  and  that  it  is 
only  in  theacase  of  a  trust,  or  of  per- 
sons who  fill  the  character  of  trustees, 
that  a  Court  of  equity  will  interpose, 
and  fix  the  renewed  lease  with  the 
old  limitations;  and  that,  therefore, 
where  such  an  estate  is  dented  to  A. 
and  his  heirs,  and  if  he  shall  have  no 
son  who  shall  live  to  attain  the  age  of 
twenty-four  years,  to  B.  and  his  heirs, 
such  limitation  to  B.  is  good,  because 
it  must  take  effect,  if  at  all,  during  the 
then    existing    lives;    or,    in    other 


words,  because  the  Court  of  Chancery 
will  not  fetter  the  renewed  lease  with 
tho  executory  limitation  to  B. 

"  Certainly,  with  one  exception,  all 
the  cases  I  have  found,  and  which 
I  believe  are  to  be  found  in  the 
books,  where  the  renewed  lease  has 
been  subjected  to  the  limitations  of 
the  old,  are  of  a  renewal  by  mortga- 
gee, executor,  trustee,  guardian,  ten- 
ant for  life,  and  one  who  has  only  a 
partial  interest.  But  I  misconstrue  a 
late  case,  (Harcbncm  v.  Johnson,  3 
Mer.  347,)  if  it  does  not  go  a  great  way 
towards  determining,  that  the  Court 
would  fix  the  renewed  lease,  in  the 
case  last  suggested,  with  the  ulterior 
executory  limitation ;  and,  if  so,  it 
follows,  that  such  limitation  must  be 
bounded  by  a  reference  to  the  rule 
against  perpetuity." 

(m)  I  Sim.  225. 
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interest,  for  this  reason,  because  the  same  limitation,  out  of 
an  estate  in  fee-simple,  would  have  given  an  estate-tail; 
and,  therefore,  the  law,  as  it  does  not  allow  of  such  an 
estate  in  a  chattel,  would  give  an  interest,  as  nearly  as 
possible  to  the  same  extent,  for  the  sake  of  effectuating  the 
intention.  Consequently,  the  limitations,  out  of  these  terms," 
(meaning  the  limitations  in  the  case  under  discussion) 
"  must  be  governed  by  precisely  the  same  rules,  as  limita- 
tions out  of  the  fee-simple  are;  and,  therefore,  they  are 
void*"  This  reasoning  would  be  irresistible,  were  it  not  for 
the  important  consideration,  that  questions  of  remoteness 
are  eui  generis,  and  not  capable  of  being  assimilated  to 
ordinary  cases  of  construction,  and  that  their  very  peculi- 
arity, is  that  which  meets  and  answers  to  the  distinction, 
between  estates  held  for  lives  or  for  a  limited  term  of  years, 
and  estates  in  fee-simple.  Time  and  duration  are  the 
elements  which  enter  into  a  question  of  remoteness,  and 
they  constitute,  also,  the  essential  ingredients  in  the  difference 
between  the  two  classes  of  estates  referred  to.  It  may  well 
enough  be  conceived,  therefore,  that  a  similarity  in  the 
ordinary  rules  of  construction  should  obtain,  while,  at  the 
same  time,  there  might  be  a  marked  distinction,  in  respect 
to  the  applicability  of  the  Rule  against  Perpetuities,  arising 
from  the  circumstance  of  the  nature  and  duration  of  one  of 
the  estates  not  admitting  of  any  real  violation  of  that  Rule, 
whatever  the  character  of  any  particular  limitation  or  series 
of  limitations,  abstractedly  considered. 
No  settled  Upon  the  whole,  we  may  observe,  that,  although  this 

rue  yet  am  subject  is  not  one  so  clear,  as  to  be  closed  against  all  doubt 
and  controversy,  the  weight  of  authority  and  argument 
greatly  preponderates  in  favor  of  the  exemption  of  limita- 
tions of  life  and  other  partial  interests  from  the  restrictions 
of  the  perpetuity-rule ;  and,  if  only  a  valid  distinction 
could  be  maintained,  between  terms  and  interests  (not  ex- 
ceeding the  allowed  period)  expressly  limited  as  part  of  a 
general  scheme  of  settlement,  and  renewable  leases  for  lives, 
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or  years  determinable  with  lives,  it  might  be  laid  down, 
that,  in  regard  to  the  former,  no  reasonable  question  could 
be  entertained,  as  to  the  validity  of  the  limitations  taking 
effect  out  of  them. 

It  is  almost  superfluous  to  remark,  that  the  supposed  rule  Terms  not  de- 
of  exemption,  which  we  have  been  here  considering,  has  no  |jvet>  note    ' 
application  whatever  to  terms  for  years,  not  determinable  on  5jfd5JSS?  tf 
lives,  of  longer  (unexpired)  duration  than  twenty-one  years ;  for  more  than 
because,  though  the  term  be  only  one  of  twenty-one  yean  year*.7 
and  ten  days,  as  it  is  not  circumscribed  by  the  life  or  lives, 
of  any  person  or  persons  in  existence,  it  is  not  confined 
within  the  boundary  of  perpetuity ;  and,  therefore,  limita- 
tions of  it  must  be  observant  of  the  same  restrictive  laws,  as 
are  imposed  on  the  creation  of  future  interests  in  property 
held  in  fee-simple. 

3.  The  third  class  of  limitations  which  calls  for  attention,  in  3.  Alienation 
connexion  with  the  exceptions  from  the  Rule  against  Per* 
petuities,  is  that  technically  termed,  alienations  in  mortvwin, 
and  to  charitable  uses. 

Alienation  in  mortmain,  in  tnortttd  tnanu,  in  its  primary 
signification,  is  an  alienation  of  lands  or  tenements,  to  any 
corporation,  sole  or  aggregate,  ecclesiastical  or  temporal  (n) ; 
the  consequence  of  which,  in  former  times,  was,  that,  by 
allowing  lands  to  become  vested  in  objects  endued  with 
perpetuity  of  duration,  the  lords  were  deprived  of  escheats, 
and  other  feodal  profits,  (o)  and  the  general  policy  of  the 
Common  law,  which  favored  the  free  circulation  of  property, 
was  frustrated ;  although,  it  is  true,  that,  at  the  Common 
law,  the  power  of  purchasing  lands  was  an  incident  to  every 
corporation.  ( p) 

Against  such  alienations,  therefore,  the  efforts  of  the  Alwaja  dU- 
English  legislature  have  been,  from  a  very  early  period,  coarage<u 
more  or  less  effectively,  directed ;   Magna  Charta  itself 
containing  an  express  prohibition,  disallowing  the  "  giving 

(»)  2  B1.  Com.  268.  ( p)  Shelf.  Mortal  and  Char.  Use* 

(o)  1  Jam.  Wills,  63.  27. 
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Allowed  under 
license  from 
the  Crown. 


lands  to  religious  houses ;"  under  which  term,  most  of  the 
corporate  bodies  were  then  comprehended. 

It  may  suffice  here  to  observe,  that  it  is  now  absolutely 
impossible  for  any  corporation,  spiritual  or  secular,  (with 
some  special  exceptions  allowed  by  the  legislature,  and 
hereafter  noticed,)  to  acquire  (either  by  purchase  or  gift) 
real  property  of  any  description,  without,  either,  a  general 
license  from  the  Crown,  enabling  it  to  hold  lands  in  mort- 
main, or,  a  special  license,  in  reference  to  any  particular 
acquisition.  All  corporations,  therefore,  now  possessing 
such  property,  (except  in  the  case  of  spiritual  corpora- 
tions at  the  Common  law,  such  as,  bishops,  parsons,  &c,) 
either  were,  on  their  original  creation,  empowered  to  hold  in 
mortmain,  or,  have  since  obtained  such  a  power  from  the 
Crown.  And,  accordingly,  in  the  present  day,  many  of  the 
new  corporate  bodies,  which  are  from  time  to  time  created, 
are  expressly  enabled,  by  their  act  of  incorporation,  or  by 
charter,  to  take  and  hold,  to  them  and  their  successors, 
lands,  tenements,  and  hereditaments. 

Where  bodies  corporate  thus  hold  lands  in  mortmain, 
turns  to  create  there  is,  clearly,  to  all  intents  and  purposes!,  a  settlement  in 
a  perpetuity,  perpetuity  of  such  lands,  since  it  seldom  happens,  that  cor- 
porations are  led  to  make,  or,  with  fidelity  to  the  corporate 
interests,  can  make,  absolute  dispositions  of  their  realty ;  and, 
as  regards  ecclesiastical  and  eleemosynary  corporations,  (as 
bishops,  rectors,  masters  of  hospitals,  &c.,)  there  is  an  absolute 
incapacity  on  their  part,  so  to  do ;  at  least,  without  consents, 
which,  it  is  either  not  the  interest  or  the  duty  of  the 
parties  with  whom  they  rest,  to  grant.  And,  accordingly, 
as  it  has  been  well  observed,  (y)  "  the  laws  now  in  force, 
prohibiting  corporation&from  holding  lands,  without  license 
in  mortmain,  are  founded  upon  the  same  policy  as  the 
Rule  against  Perpetuities — to  prevent  lands  from  being 
withdrawn  from  commerce  and  rendered  unalienable." 


Tendency  of 


(9)  Shelf.  Mortra.  and  Cbar.  Uses,  2. 
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But,  the  term,  mortmain,  as  its  derivation  signifies,  is  not  Alienation  to 
necessarily  confined  to  the  landed  possessions  of  corpora*-  of  a  similar 


tions;  it  equally  applies  to  all  property,  that,  from  the 
nature  of  the  purposes  to  which  it  is  devoted,  or  the 
character  of  the  ownership  to  which  it  is  subjected,  is,  for 
every  practical  purpose,  in  a  dead  or  unserviceable  hand,  (r) 
This,  it  is  obvious,  is  the  characteristic  of  alienations  to 
charitable  uses :  it  is  in  the  very  nature  of  such  dispositions, 
to  withdraw  the  subject  of  them  from  every  kind  of  circu- 
lation,  since  a  contrary  course  defeats  their  manifest  object, 
viz.,  the  sustentation  of  the  charitable  or  religious  institu- 
tions, or  the  carrying  out  in  continuity  of  the  benevolent 
purposes  and  designs,  in  favor  of  which  they  are  made* 
Any  disposition  incompatible  with  this  chief  end  is  a  breach 
of  duty,  on  the  part  of  the  person  or  body  entrusted  with 
the  office  of  giving  it  effect,  and,  as  such,  is  relieved  against 
by  our  Courts  of  equity.  Land  thus  dedicated  to  the 
service  of  charity  and  religion  is,  therefore,  practically  in* 
alienable. 

Upon  alienations  of  this  kind,  little  restraint  was  imposed  Necessity  for 
until  the  reign  of  George  the  Second.     At  that  period,  as  i^dJen*->n 
Sir  William  Blackstone  remarks,  (s)  it  was  Apprehended,  tions- 
that  persons  on  their  death-beds  might  make  large  and  im- 
provident dispositions,  even  for  these  good  purposes,  and 
defeat  the  political  ends  of  the  statutes  of  mortmain ;  and, 
in  the  apt  words  of  Mr.  Jar  man,  (t)  it  appears  to  have  been 
considered,  that  this  disposition  would  be  sufficiently  coun- 
teracted, by  preventing  persons  from  aliening  more  of  their 
lands  than  they  chose  to  part  with  in  their  lifetime  ;  the 
supposition  evidently  being,  that  men  were  in  little  danger 
of  being  perniciously  generous  at  the  sacrifice  of  their 
own  personal  enjoyment,  and  when  uninfluenced  by  the 
near  prospect  of  death. 

The  result  of  these  considerations,  therefore,  was  the  This  effected 

(r)  Burt.  Elem.  Corap.  78.  (0  1  Treat  Wills,  198. 

(» )  2  BL  Com  273. 

Y   Y 
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by  9  Geo.  2,     statute  9  Geo.  2,  c.  36,  commonly,  though  erroneously,  (u) 
called    the    mortmain   act,   which,    rejecting    surplusage, 
enacted  as  follows : — "  No  manors,  lands,  &c,  nor  any  sum 
of  money  to  be  laid  out  in  the  purchase  of  lands,  shall  be 
given  or  settled  to  or  upon  any  person  or  persons,  bodies 
politic,  or  corporate,  or  otherwise,  for  any  estate  or  interest 
whatsoever,  or  any  ways  charged  or  incumbered  in  trust  or 
for  the  benefit  of  any  charitable  uses  whatsoever,  unless 
such  gift  or  settlement  be  made  by  deed  indented,  sealed 
and  delivered  in  the   presence  of  two  or  more  credible 
witnesses,  twelve  calendar  months,  at  least,  before  the  death 
of  the  donor  or  grantor,  and  be  enrolled  in  the  Court  of 
Chancery,  within  six  calendar  months  after  the  execution 
thereof,  and  unless  stocks  in  the  public  funds  be  transferred 
six  calendar  months  before  the  death  of  the  donor  or  grantor, 
and  unless  the  same  be  made  to  take  effect  in  possession 
for  the  charitable  use  intended,  immediately  from  the  making 
thereof,  and  be  without  any  power  of  revocation,  reserva- 
tion, or  limitation,  for  the  benefit  of  the  donor  or  grantor ; 
proviso,  that  nothing  shall  extend  or  be  construed  to  extend 
to  any  purchaser  of  any  estate  or  interest  in  lands,  or  any 
transfer  of  any  stock,  to  be  made  bond  fide  for  a  valuable 
consideration  actually  paid  before  the  making  such  convey- 
ance or  transfer,  without  fraud  or  collusion-"    The  act  then 
provided,  that  all  grants,  settlements,  &c.,  to  or  in  trust 
for  any  charitable  uses,  made  in  any  other  manner  than 
thereby  directed,  should  be  void ;  except  when  so  made  in 
favor  of  either  of  the  two  universities,  or  any  of  the  colleges 
therein,  or  the  colleges  of  Eton,  Winchester,  and  West- 
minster :  and  that  the  act  should  not  extend  to  the  grant  or 
settlement  of  any  estate  within  Scotland. 

It  will  be  observed,  therefore,  that  this  act  wholly  pre- 
cludes all  testamentary  charitable  provisions,  out  of  real 
estate  or  chattels  savouring  of  the  realty,  and  imposes  re- 

(«)  See  Shelf.  Mortra.  and  Char.  Uses,  21. 
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striclions  on  like  provisions  by  instruments  inter  vivo*.  By 
this  statute  it  is,  that  all  charitable  dispositions  are  now 
regulated  and  governed. 

In  carrying  oat  and  putting  a  construction  upon  this  Spirit  of  this 
enactment  of  the  legislature,  the  judges  have  given  the  SEJtJ^ 
widest  possible  scope  to  its  operation,  and  have  been  even  judicature, 
astute  to  discover  arguments,  whereby  cases  seemingly  extra 
both  the  letter  and  spirit  of  the  statute  might  be  brought 
within  it    "  Never,"  says  a  learned  writer,  (v)  "  was  the 
spirit  of  any  legislative  enactment  more  vigorously  and 
zealously  seconded  by  the  judicature,  than  the  statute  of  the 
9th  of  George  the  2nd.'1 

It  would  be  impossible,  within  any  reasonable  space,  to 
present  an  intelligible  view  of  the  various  distinctions  that 
constitute  the  superstructure  of  which  this  enactment  forms 
the  basis ;  nor  would  any  such  endeavour,  if  made,  be  more 
germane  to  the  subject  of  this  Treatise,  than  unnecessary, 
•as  a  vain  attempt  to  discover  novelty  in  regions  already  well 
trodden  and  explored  by  travellers  of  observation,  industry, 
and  research,  (tv) 

The  mortmain  act  does  not  extend  to  Ireland;  nor  is  It  is  confined 
there  any  other  act,  either  of  the  Irish  or  united  legislature,  "* 
of  a  similar  character,  applicable  to  that  part  of  the  kingdom. 
The  British  colonies,  also,  are  not  embraced  by  the  provisions 
of  the  statute ;  and  none  of  them  appear  to  have  any  peculiar 
law  of  their  own  for  restricting  or  regulating  dispositions  in 
pioe  usos.  In  fact,  as  Sir  William  Grant  has  forcibly  ob- 
served, (x)  "  in  its  causes,  its  objects,  its  provisions,  its 
qualifications,  and  its  exceptions,  it  is  a  law  wholly  English, 
calculated  for  purposes  of  local  policy,  complicated  with 
local  establishments,  and  incapable,  without  great  incon- 

(v)  1  Jarm.  Wills,  211.  —219 ;  Highmore  on  Mortmain. 

(»)  See  Mr.   Skdford's  elaborate  (?)  In  Attorney- General  v.  Stewart, 

Treatise  on  the  law  of  Mortmain  and  2  Mer.  164. 
Charitable  Uses;  I  Jarm.  Wills,  192 
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gruity  in  the  effect,  of  being  transferred,  as  it  stands,  into 
the  code  of  any  other  country." 
Questionable         Whether,  indeed,  the  operation  of  this  stringent  law  be 

character  of  its  -  , 

present  policy,  now  of  a  beneficial  diameter,  may  admit  of  grave  question  ; 
and  the  expediency  or  even  necessity  of  frequent  ex- 
emptions from  its  operation,  has  been  expressly  admitted 
by  the  legislature,  on  a  variety  of  occasions,  when  it  has 
passed  enactments,  (presently  alluded  to)  in  favor  of 
charitable  and  religious  projects,  to  the  reasonable  success  of 
each  and  all  of  which,  &pro  tanto  inroad  upon  the  integrity 
of  the  mortmain  act,  has  been  by  it  deemed  auxiliary,  if  not, 
indispensable.  Upon  this  subject,  the  writer  ventures  to 
express  his  humble  but  cordial  concurrence  in  the  just,  en- 
larged, generous,  and  humane  observations  of  the  author  of 
the  Treatise  an  Wills,  (y)  in  reference  to  the  present  policy 
of  the  statute  of  mortmain.  But,  into  this  question,  it  does 
not  appertain  to  our  present  purpose,  further  to  enter. 

Charitable  Charitable  uses  are  of  almost  infinite  variety,  as  well  upon 

antecedent  presumption,  as  by  legal  adjudication.  The 
preamble  to  a  statute  in  the  reign  of  Elizabeth,  (43  Elia. 
c.  4,)  passed  for  remedying  abuses  in  the  administration  of 
charity-estates  and  funds,  mentions  the  following,  as  among 
the  charitable  objects  which  were  then  recognised: — "  For 
relief  of  aged,  impotent,  and  poor  people ;  for  maintenance 
of  sick  and  maimed  soldiers  and  mariners,  schools  of  learning, 
free  schools,  and  scholars  in  universities ;  for  repair  of 
bridges,  ports,  havens,  causeways,  churches,  sea-banks,  and 
highways ;  for  education  and  preferment  of  orphans ;  for 
relief,  stock,  and  maintenance  of  houses  of  correction ;  for 
marriages  of  poor  maids  ;  for  supportation,  aid,  and  help  of 
young  tradesmen,  handicraftsmen,  and  persons  decayed; 
for  relief  or  redemption  of  prisoners  or  captives ;  and  for 
aid  or  ease  of  any  poor  inhabitants,  concerning  payment  of 

(y)  Vol.  i.  pp.  211,212,  213,  a. 
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fifteens,  setting  out  of  soldiers,  and  other  taxes."  To  this 
copious  list,  a  learned  writer's  researches  (*)  have  added  the 
following  enumeration: — "  Gifts  for  the  erection  of  water- 
works for  the  use  of  the  inhabitants  of  a  town,  or  to  be 
applied  to  the  'good'of  a  place, or  for  the  general  improve- 
ment of  a  town,  or  for  the  establishment  of  a  life-boat,  or  of 
a  botanical  garden,  to  the  trustees  and  for  the  benefit  of  the 
British  Museum,  to  the  widows  and  orphans  or  the  poor 
inhabitants  of  a  parish,  (which  is  held  to  apply  to  those  not 
receiving  parochial  relief)  or  to  the  churchwardens  in  aid 
of  the  poor's  rate,  or  the  widows  and  children  of  seamen 
belonging  to  a  port,  and  gifts  for  the  promotion  of  religion, 
in  whatever  terms  expressed."  These,  of  course,  afford  in- 
stances only,  capable  of  being  indefinitely  extended,  of  the 
various  forms  and  features  which  charitable  dispositions 
may  be  made  to  assume ; — a  variety,  indeed,  whose  extent 
owns  no  other  limits  than  such  as  alike  bind  (not  alone  the 
sober  and  chastened  indulgence  of  a  benevolent  inclination, 
but  likewise,)  the  dictates  of  fancy  or  caprice,  or  the  wander- 
ings (it  may  be)  of  a  feverish  imagination :  and  how  great 
the  latitude  to  be  allowed  to  thete,  it  were  unnecessary  to 
detain  the  reader  with  inquiring. 

But,  content  with  thus  bestowing  a  transient  notice  on 
some  of  the  various  kinds  of  charitable  dispositions,  of  which 
instances  are  afforded  in  our  judicial  records,  it  will  be 
proper  to  proceed  to  consider  more  particularly,  one  species  of 
limitations,  (and  that,  of  late,  not  an  uncommon  one,)  which 
has  been,  sometimes,  and,  indeed,  the  writer  believes, 
generally,  supposed  to  take  rank  under  the  doctrine  of 
charitable  uses ;  but,  concerning  whose  connexion  with  that 
doctrine,  serious  questions  seem  to  arise ;  and  which,  there- 
fore, in  the  alternative  of  their  dissociation  from  it,  appear 
exposed  to  the  objection  of  operating  an  infringement  on 
the  laws  against  remoteness. 

O)  See  1  Jarra.  Willi,  192.     And  see  Shelf.  Char.  Uses,  58—82. 
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Of  settlements   •*  The  dispositions  alluded  to  occur,  where  advowsons  or 
hi tra^to"*'    perpetual  rights  of  presentation  are  vested  in  a  number  of 
graiattfociim-  persons,  in  trust,  from  time  to  time,  as  vacancies  occur,  to 
▼•cmncies         present  to  the  cures,  such  spiritual  pereons  as  shall,  either,  be 
incumbents       elected  by  the  trustees,  according  to  some  standard  of 
^Xtl^S  qualification  (in  point  of  doctrinal  belief)  fixed  by  the 
rSnahto*1     dccdy  °*  **  t^e*r  own  discretion,  or,  as  shall  be  appointed  by 
the  inhabitants  of  the  parishes  in  question.     To  these 
trusts,  are  usually  added  provisions  for  securing  a  regular 
and  constant  succession  of  a  body  of  persons  to  carry  out 
the  intentions  of  the  settlor;  and,  when  the  object  is,  the 
appointment  of  clerks  of  a  particular  school  of  theology,  or, 
even,  (it  may  be)  merely  of  such  as  are  zealously  attached 
to  the  doctrines  and  constitution  of  the  Church,  regulations 
are  prescribed,  securing  a  similar  conformity  of  opinion  on 
the. part  of  the  individuals  in  whom  the  patronage  is  vested. 
Another  feature  occasionally  assumed  by  these  trusts,  is 
that  of  their  being  declared  of  advowsons  directed  to  be 
purchased  with  funds    provided  or  bequeathed  for   the 
purpose,  and  which,  when  purchased,  are  to  be  conveyed  to 
the  persons  and  for  the  purposes  prescribed. 
By  these  pro.        Now,  the  first  observation  which  occurs  with  respect  to 
wns^^r-  a  provision  of  this  kind,  is,  that,  by  virtue  of  it,  a  settlement 
alij  locked  up.  jn  perpetuity  of  the  advowson  is  effected.     A  disposition  for . 
money  or  otherwise  by  the  trustees  at  any  time  would  be  a 
breach  of  trust,  (a)     The  advowson  is,  therefore,  supposing 
these  trusts  good,  for  ever  locked  up ;  or  its  transfer,  dis- 
charged of  the  obligations  of  the  trust,  absolutely  precluded* 
Such  provisions,  consequently,  (unless  with  any  recognised 
class  of  exemptions,)  on  the  first  view,  contravene  the  laws 
against  perpetuity ;  for  (as  we  shall  presently  see)  there  can 
be  little  doubt,  that  advowsons  are  a  species  of  property,  the 
disposal  of  which  must  be  observant  of  those  laws. 
Whether  good       Are  these  settlements,  then,  embraced  by  the  exception  • 

(a)  Sec  /Wry  v.  Attorney.  General,  7  Bro.  Pari.  Ca.  249. 
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from  the  Rule  against  Perpetuities,  in  favor  of  charitable  as  gifts  to 
uses  ?    Are  they,  in  any  sense  of  the  term,  dispositions  in  naeSm 
pios  usus  ? 

And,  here,  it  may  be  remarked,  there  can  be  no  question,  Advowsons 
that  advowsons  may  properly  be  made  the  subject  of  cha-  J^^J^1^ 
ritable  gifts,  (aa)  Their  susceptibility  of  transfers  for  such 
purposes  has  often  been  judicially  recognised ;  although,  as 
we  shall  presently  have  occasion  to  observe,  the  Courts 
have  established  a  rule  relative  to  charitable  dispositions  of 
advowsons,  which  has  an  important  bearing  upon  the 
question  under  consideration. 

To  arrive  at  a  proper  conclusion  upon  the  question  of  Nature  of 
the  charitable  character  of  the  dispositions  under  consider-  JJ^J^1 
ation,  it  is  necessary,  accurately  to  define  the  nature  of  that  considered, 
incorporeal  hereditament  denominated  an  advowson.     The 
property  in  such  an  hereditament  consists  only  in  the  right 
to  present  a  duly-qualified  clerk  to  the  bishop,  on  every 
vacancy  in  the  cure,  by  death,  cession,  deprivation,  or 
otherwise.     That  right  is,  at  the  same  time,  a  duty,  for  the 
due  and  punctual   discharge  of  which,  the  ecclesiastical 
polity  and  municipal  laws  of  the  kingdom  have  provided, 
by  vesting  in  the  ecclesiastical  head  of  the  diocese,  a  right 
of  presentation  or  collation  by  lapse,  at  the  expiration  of  a 
limited  period ;  and,  again,  in  his  spiritual  superior,  at  the 
end  of  a  further  period ;  and,  ultimately,  in  the  sovereign, 
as  the  temporal  head  of  the  Church.     The  inhabitants  of 
every  parish,  therefore,  are  legally  entitled  to  be  at  all  times 
supplied  with  a  spiritual  overseer ;  and,  of  this  right,  the 
correlative  is,  a  duty  or  trust  on  the  part  of  the  patron, 
whether  layman,  bishop,  archbishop,  or  the  Crown,  (b) 

It  follows,  that  performance  of  this  duty,  or  satisfaction  of  Trusts  in 
this  trust,  can,  in  no  case,  be  a  charitable  act,  either  as  attainable0 m 

(aa)  See  Attorney- General  v.  Ward,  vowson  is  a  trust  and  duty,  as  well  as 

7  Law  Journ.  Chang.  115.  a  right  of  presentation  to  the  benefice,*' 

(6)  "A  trust,  a  right,  a  patronage,  per  Lord  Eldotkj  10  Ves.  338 :  and  see, 

for  benefit  of  the  pariih"  per  Lord  for  similar  sentiments,  2  Russ.  109; 

Hardwicke,  1   Yes.  sr.  415.    "Ad-  and  also  Burt.  Elem.Comp.  413,  414. 
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gifiito  regards  the  parish,  the  Church,  or  the  Priesthood-;  and 

^^        provision  for  the  regular  appointment  or  supply  of  the  per- 


sona impersonate  cannot,  consequently,  be  a  disposition 
or  settlement  in  pios  usus,    The  essence  of  charity  is  volun- 
tariness and  benevolence ;  and  these  are  wholly  incompatible 
with  legal  restraint  or  obligation.     The  provisions  under 
consideration  give  or  secure  nothing  beyond  that  which  the. 
professed  objects  of  them  (the  parishioners)  are  already  en* 
tided  to  by  law ;  and  it  is  impossible,  therefore,  to  declare 
them  charitable.     In  feet,  these  trusts  are  not  charitable, 
because  they  merely  provide  for  the  exercise  of  that  right 
which  constitutes  the  subject-matter  of  the  disposition* 
Nor  analoras       And  this  point  seems  no  less  certain,  with  reference  to  the 
cbmrittiWe         particular  terms  of  the  43  Eliz.  c  4,  than  to  the  abstract 
^j^fiLj  *         nature  of  charity*  It  is,  clearly,  vain,  to  attempt  the  support 
43  Eli*  of  the  settlements  in  question,  as  gifts  for  the  good  of  the 

Church  in  the  parishes  embraced  by  them,  inasmuch  as  no 
benefit  thereby  accrues  to  such  parishes,  of  which,  in 
default  of  them,  they  would  be  deprived.  It  is  true,  it  has 
been  laid  down,  (bb)  that  the  grant  of  an  advowson,  "  upon 
condition  that,  so  often  as  the  church  shall  be  void,  a  poor 
scholar  of  a  particular  college  shall  be  preferred,"  is  a 
charitable  gift ;  but  such  a  disposition  is  charitable,  not  on 
account  of  its  providing  for  the  supply  of  ministers  to  the 
void  church,  but  as  a  trust  for  the  benefit  of  poor  or  ill* 
beneficed  clergy ;  in  which  light,  it  is  clearly  sustainable,  aa 
analogous  to  many  of  the  charitable  gifts  specified  in  the 
43  Eli*. 

But,  in  addition  to  all  this,  the  point  seems  plain,  upon 
the  simple  consideration,  that,  in  these  cases,  there  is  no 
property  to  be  disposed  of  in  pios  usus  ;  and  if  there  be  no 
property,  it  is  impossible  to  say,  there  can  be  any  charitable 
gift. 

In  support  of  the  conclusion  from  these  sentiments,  are  ta 
be  adduced  the  opinions  of  several  eminent  judges, 

t»  Duke  Char.  Use*,  137. 
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In  the  case  of  Attorney-General  v.  Parker,  (c)  the  im-  Opinions  of 
propriate  rectory  of  C.  had  been  vested  in  trustees,  for  the  Wt-Cfe  ^a 
use  and  benefit  of  the  parishioners  and  inhabitants,  for  ever:  ^^^EST" 
there  was  also  a  perpetual  curacy,  with  a  pension  of  4£  a  conclusion. 
year,  which  had  been  formerly  chargeable  (together  with 
the  duty  of  appointing  a  curate)  upon  the  owners  of  the 
rectory.    An  election  of  a  minister  by  the  parishioners 
having  taken  place,  an  information  was  brought  by  the 
Attorney-General,  (at  the  relation,  doubtless,  of  some  one 
or  more  of  the  parishioners,)  for  the  purpose  of  setting  aside 
the  election,  on  the  ground  of  certain  alleged  irregularities, 
and  also  of  providing  for  the  general  right  of  election. 
Lord  Hardwicke  having  disposed  of  the  objections  raised  to 
the  election,  proceeded  to  observe  as  follows : — "  As  to  the 
question,  whether  the  court  ought  not  to  make  a  decree  to 
settle    the    right,  for  that,  being   a  charitable  use,   the 
information  should  not  be  dismissed:  the  general  rule  is  so, 
but  does  not  hold  here;  for  nothing  is  a  chargeable  use 
here,  but  the  pension,  which  is  not  in  question." 

In  the  case  of  Attorney-General  v.  Forster,  (d)  another 
information  was  filed  by  the  Attorney-General,  at  the 
relation  of  several  parishioners  of  the  same  parish  of  C,  for 
the  purpose  of  having  an  election  then  recently  had  of  the 
defendant,  as  curate  of  the  parish,  declared  void,  on  the 
ground  of  certain  alleged  irregularities  in  the  admission  of 
persons  to  vote  in  the  election ;  and  also  praying  an  in* 
junction  against  the  licensing  of  the  defendant.  In  the 
course  of  his  judgment  on  the  motion  for  the  injunction 
(which  was  refused),  Lord  Chancellor  Eldon  thus  referred  to 
the  decision  in  Attorney-General  v.  Parker,  and  the  grounds 
of  it : — "  Lord  Hardwicke,  not  according  to  his  usage 
to  put  down  the  short  principle  that  governed  him,  has  stud 
only,  that  he  dismissed  the  information  with  costs.  But 
the  passages,  appearing  to  be  his  notes  of  the  argument, 

<«)  1  Vcs.  sr.  43 ;  3  Atk.  576.  (tf)  10  Yes.  335. 
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show  bis  opinion,  that  it  was  difficult,  if  not,  impossibley  to 
fold,  thai  the  information  was  a  due  proceeding /for  he 
thought,  the  only  object  of  an  information  by  the  Attorney* 
General  was,  to  secure  the  revenue  of  the  curate,  who  was  to 
do  the  duty,  viz.,  the  stipend  between  SL  and  4i ;  and  as  to 
the  nomination  by  the  trustees  to  the  bishop,  ftc.,  it  teat  all 
a  private  suit :  as  if  there  had  been  trustees  of  an  advowson 
or  any  other  preferment :  the  cestui*  que  trust  calling  upon 
them  to  exercise  the  legal  right  in  them,  according  to  the 
trust :  and  I  doubt,  whether  the  information  was  not  dis- 
missed upon  that  principle,  as  much  as  upon  any  other; 
when  it  was  found,  that  the  election  could  not  be  disturbed." 
At  a  subsequent  period,  the  cause  came  on  to  be  heard 
under  the  name  of  Attorney-General  v.  Newcombe,  (e)  when 
Lord  Eldon  pressed    upon    the    counsel,    the  objection, 
(noticed  by  him  on  the  previous  occasion,)  that  the  Attorney* 
General  could  not  maintain  the  information.    It  was  con- 
tended for  the  relators,  that  this  might  be  considered  in  the 
nature  of  a  charity,  and,  therefore,  the  subject  of  an  infor- 
mation, as  a  provision   securing  to  the  parishioners  the 
benefits  of  religion,  and  providing  for  the  selection  of  the 
most  proper  pereon  to  do  the  duty  of  minister  of  the 
parish.     On  the  other  hand,  it  was  said,  that  the  effect 
of  the  original  transaction  was,  an  agreement  by  a  number 
of  private  individuals,  to  purchase  the  living,  and  thereby 
to  gain  a  right  of  nomination  to  the  perpetual  curacy :  that 
no  distinction  as  to  the  jurisdiction  could  arise  from  the 
number  of  individuals  becoming  proprietors  of  the  living : 
and  that,   if  the   Attorney-General  might  interpose,  he 
would  have  the  same  right,  supposing  the  number  to  be 
five  or  even  two,  in  the  case  of  a  dispute  between  them. 
Lord  Eldon  said : — "  When  it  shall  have  been  ascertained,' 
who  are  the  persons  described  in  this  deed  as  parishioners 
and  inhabitants,  in  whose  persons  is  constituted  the  cha- 

(•)  14  V<*.  l. 
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racter  of  cestui*  que  trust  entitled  to  the  beneficial  interest, 
by  nominating  the  curates,  those  perrons,  like  other  cestui* 
que  trusty  have  the  right  to  call  on  the  trustees  m  this 
Court;  and  it  is  merely  the  ordinary  ease  of  a  cestui*  que 
trust  of  an  advowson  calling  upon  a  trustee  to  present  upon 
his  nomination.  The  curate,  when  nominated,  is  en- 
titled to  the  stipend ;  and  Lord  Hardwicke  &  opinion  is 
clear,  that,  as  far  as  the  title  to  that  liquidated  stipend  is  in 
question,  it  is  in  the*  nature  of  a  charity ;  with  regard  to 
which,  there  is  a  right  in  the  Attorney-General  to  sue. 
There  is  an  intimation  in  Vesey,  and  the  fact  is  unques- 
tionable, upon  Lord  Hardwicke**  note,  that  his  lordship 
hud  considerable  doubt,  whether,  regarding  the  parishioners 
and  inhabitants,  whoever  answer  that  description,  as  cestui* 
que  trust  of  this  rectory,  having  the  right  to  nominate  the 
curate,  that  is  a  title  so  much  in  the  nature  of  a  charity, 
that  the  party  would  have  a  right  to  sue  in  the  name  of  the 
Attorney-GeneraL"  Again,  —  "What  Lord  Hardwicke 
would  have  done,  if  he  had  thought  that  election  invalid, 
I  know  not :  but  he  has  left  evidence,  that  he  had  very 
considerable  doubt,  whether  he  could  have  dealt  with  the 
question,  as  to  the  right  of  election,  upon  the  ground  of  the 
information;  and  I  think,  there  may  be  found  in  many 
cases,  reason  to  conclude,  that  Lord  Hardwicke  would  have 
hesitated  long,  before  he  would  have  executed  this  as  a 
charity."  His  lordship  then  proceeded  to  consider  the  case, 
upon  the  footing,  either,  of  a  private  right,  or,  of  a  public 
charity,  and  dismissed  the  information  with  costs. 

In  the  recent  case  of  Attorney-General  v.  Cuming,  (/)  And,apparent- 
the  advowson  of  the  vicarage  of  another  parish  of  C.  had  i\T&j9\]  j£ 
been  vested  in  trustees,  in  trust,  from  time  to  time,  to  ^™*»v-c- 
present  such  cleric  to  the  vicarage,  as  the  parishioners  and 
the  trustees  should  elect :  netf  trustees  were  appointed,  as 
occasion,  and  the  terms  of  the  original  trust-deed,  required : 

(/)  2  You.  and  Coll.,  N.  C.  C,  139. 
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and  an  election  of  a  clerk  having  recently  taken  place,  an 
information  was  filed,  at  the  relation  of  the  person  elected, 
and  two  of  the  parishioners,  against  an  unsuccessful  candi- 
date, the  trustees,  and  the  bishop;  praying,  that  the  elec- 
tion might  be  declared  valid,  and  that  the  trustees  might 
be  ordered  to  present,  and  the  bishop  to  induct,  and  that 
the  bishop  might  be  restrained  by  injunction  from  instituting 
the  clerical  defendant  The  injunction  having  been  granted, 
and  a  motion  to  dissolve  it  refused,  it  was  objected,  in  the 
argument  on  the  hearing,  thai  an  information  was  not  the 
proper  mode  of  proceeding ;  and  Sir  /•  L.  Knight  Bruce f 
V.  C,  thus  observed,  as  to  this  point: — "  A  doubt  at  least 
was  suggested  during  the  argument,  and  had  before  occurred 
to  my  own  mind,  whether  this  was  a  proper  case  for  an 
information.  It  is,  however,  an  information  and  bill*  The 
information  and  bill  are  severable ;  and  supposing  it  to  be 
a  case,  in  which  the  Court  ought  to  act  either  upon  infor- 
mation and  bill,  or  upon  information  or  bill,  there  could 
be  no  substantial  difficulty  in  dealing  with  the  record,  on 
account,  as  I  have  said,  of  the  severable  nature  of  its  two 
portions.99  "  It  is  not  necessary,  therefore,  to  express  any 
opinion,  whether  this  is  or  is  not  a  proper  case  for  an  in- 
formation and  bill."  The  doubt  here  expressed  by  his 
honor,  doubtless,  had  reference  to  the  point,  to  which  the 
above-quoted  observations  of  Lord  Eldon  were  directed. 

Notwithstanding,  however,  the  unfavorable  character  of 
judicial  sentiments  in  reference  to  the  charitable  nature  of 
the  trusts  in  question,  cases  are  to  be  found  in  our  reports, 
nearly  similar,  in  which,  points  connected  with  their  regu- 
lation, or  with  the  election  of  ministers  in  pursuance  of 
them,  have  presented  themselves  to  the  Courts,  and  in 
which,  the  mode  of  proceeding  has  been  an  information  by 
the  Attorney-General  for  the  time  being,  or  an  information 
and  bill,  and  in  which,  at  the  same  time,  no  objection  was 
taken,  judicially  or  otherwise,  to  the  correctness  of  the 
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course,  (g)  On  the  other  hand,  authorities  are  to  be  found, 
where  questions,  exactly  the  same,  have  been  decided  in 
private  suits,  without  any  hesitation  as  to  the  necessity  for 
the  concurrence  of  the  officer  of  the  Crown ;  (A)  and  in  one 
case,  an  objection  raised,  on  the  ground  of  the  non-concur- 
rence of  the  Attorney-General,  was  expressly  over-ruled,  (t) 
Now,  although  it  is  true,  that  the  joinder  of  the  representative 
of  the  Crown,  in  the  former  cases,  proceeded  on  the  suppo- 
sition, that  the  subject,  in  behalf  of  which  the  relief  and  in- 
terference of  the  Court  was  sought,  was  a  charity,  (i)  yet,  as 
a  bill  is  generally  united  with  the  information,  the  decision 
upon  such  a  mode  of  proceeding,  did  not  necessarily  assume 
the  propriety  of  the  interference  on  the  part  of  the  officer 
of  the  parens  patriot ;  while  the  adjudication  of  questions 
connected  with  the  settlements  under  consideration,  in  the 
latter  of  the  classes  of  cases  above-alluded  to,  in  the  absence 
of  the  Attorney-General,  and  without  any  objection  being 
raised  upon  that  ground,  obviously  pre-supposed  the  validity 
of  such  proceedings,  without  the  concurrence  of  the  repre- 
sentative of  the  Crown. 

The  result,  therefore,  of  investigation  of  judicial  records  Bat  general 
upon  this  subject,  is,  unquestionably,  confirmatory  of  the  iy  nn&rorable" 
conclusions  to  which  we  were  led  upon  theory  and  prin-  SJjJScw  c^ 
ciple. 

Before  dismissing  this  part  of  the  subject,  it  may  be 
observed,  that,  when  advowsons  are  ordinarily  made  the 
subject  of  charitable  dispositions,  our  Courts  of  equity 
require  the  trustees  to  make  such  profit  of  the  right  of 
presentation  (for  the  benefit  of  the  charity)  as  is  permitted 
by  law.  (I)  This  rule  is,  obviously,  indicative  of  a  general 
notion  as  to  the  proper  character  of  charitable  trusts,  in  no 

(j)  Attorney- General  v.    Sccit,    I  (0  14  Ve».  19. 

Vet.  tr.   413.    Attorney- General  v.  (A)  Judgment  in  Attorney-  General 

Butter,  2  Bum.  101,  n.  ▼•  ******  *  Vet.  tr.  420. 

(A)  Fearon  v.   Webb,  14  Vet.  13,  (0  8ee  Shelf.  Mortal,  and  Char. 

Bdenbotough  y.  ArthbUhop  of  Canter-  Utet,  716. 
bury,  2  Ruse.  93. 
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way  favorable  to  the  including  therein  the  provisions  in 
question,  inasmuch  as,  from  the  nature  of  the  case,  any 
such  rule  is  wholly  inapplicable  to  them. 

Notwithstanding  the  utter  want  of  any  solid  ground  for 
construing  the  trusts  under  consideration  as  charitable,  the 
writer  believes,  that  such  an  opinion  is  entertained  among 
some  practitioners,  inasmuch  as  deeds  creating  those  trusts 
have,  under  advice,  been  sometimes  executed,  with  the  for- 
malities prescribed  by  the  statute,  9  Geo.  2,  c.  36.  Pro- 
bably, however,  the  recommendation  of  this  course  has 
proceeded  from  that  supererogatory  caution  with  which, 
(perhaps,  happily,)  the  practical  details  of  every  branch  of 
our  jurisprudence  abound. 

Having  ascertained,  that  the  provisions  under  considera- 
tion are  not  capable  of  being  substantiated  as  dispositions  in 
piot  usut,  it  remains  to  be  inquired,  whether  there  are  any 
considerations  of  sufficient  magnitude,  to  entitle  them  to 
exemption  from  the  operation  of  the  laws  against  Perpe- 
tuities. 

Advowsons  are,  most  undoubtedly,  recognised  by  our 
Courts  of  law  and  equity,  as  a  proper  subject  of  commercial 
dealing:  as  well,  because  actions  and  suits  based  upon  that 
assumption  are  of  constant  occurrence ;  as,  because  advowsons 
are  held  to  be  real  assets  for  payment  of  debts,  (m)  The 
legislature,  also,  in  providing  for  the  sale  of  advowsons  and 
other  ecclesiastical  patronage,  held  by  municipal  corpora- 
tions, on  the  occasion  of  their  recent  reform,  has  expressly 
sanctioned  pecuniary  traffic  in  this  species  of  property. 

The  Church,  indeed,  (in  the  writer's  opinion)  favors  no 
such  bartering  with  the  patronage  of  her  spiritual  appoint- 
ments :  with  her,  questionless,  it  partakes  of  the  aggravated 
sin  of  simony.  From  laudable  motives  of  policy,  she  may 
have  parted  with  the  right  of  nomination  to  her  posts 
and  cures,  in  consideration  of  the  original  endowment  of 


(m)  Burt.  Elem.  Comp.  413,  414.    Bam  on  Assets,  153. 
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them  by  laymen:  but  she  still  takes  cognizance  of  the  design 
and  grand  end  of  that  patronage,  and  of  the  qualifications  of 
those  who  are  destined  to  promote  them ;  and,  in  that  view, 
she  condemns,  as  profane  and  sacrilegious,  the  transfer  for 
jnoney  of  the  privilege  of  nominating  to  her  offices. 

But,  to  return,  adrowsons  being  legally  transferrable  by  And  primd 
sale,  are  clearly,  so  far,  embraced  by  the  laws,  whose  object  {^  foerefor6' 
is  to  prevent  undue  restrictions  upon  the  right  of  alienation,  question  in- 
and  the  trusts  in  question,  consequently,  as  contravening  creating  * 
those  laws,  would  be  invalid.    And,  even,  were  not  advow-  PerPetm  *• 
sons  a  recognised  subject  of  transfer  for  pecuniary  conside- 
ration, it  should  yet  seem,  that  the  right  of  gift  and  devise 
which  would  still  be  appurtenant  to  them,  could  not  be 
legally  infringed  by  dispositions,  withdrawing  them  from 
every  kind  of  transfer,  alienation,  or  settlement,  in  all  future 
time. 

These  are  the  conclusions  to  which  we  are  unavoidably 
led,  anterior  to  any  considerations  that  may  arise,  peculiar 
to  the  nature  of  the  property  in  question.  Whether  there 
be  any  such,  of  spfficient  weight  to  decide  the  validity  of 
the  dispositions  under  review,  in  reference  to  perpetuity,  it 
will  be  proper  shortly  to  inquire. 

But,  lest  any  theoretical  discussion  of  the  point  should  be 
considered  as  possibly  precluded,  by  the  judicial  recognition 
of  these  settlements,  it  must  first  be  seen,  how  far  this 
alternative  is  presented  by  the  authorities. 

In  the  before-mentioned  case  of  Attorney  "General  v.  The  provisions 
forrter,  Lord  Eldon  remarked :  (n)-"  Originally,  indepen-  2it£K 
dent  of  the  decisions,  I  should  have  had  considerable  doubt,  to  *****  P°int- 
whether  the   Court  would  have  executed  such  a  trust. 
Some  of  the.  cases  of  charitable  dispositions  come  very  near 
this;  and  the   Court  has  thought,  they  could  only  be 
executed  qy-pre*;  and  it  would  have  been  questionable, 
whether  a  parish  could  take  it     But  that  is  shut  out  by 

(n)  lOVes.340. 


704  ALIENATIONS  TO  CHARITABLE   USES.        [CHAP.  XXXII. 

decision."  And,  again,  (o) — "  Upon  this  case,  it  struck  me 
at  first,  as  a  point  of  considerable  doubt,  whether  the  Court 
should  execute  such  a  trust.  If  it  was  unprejudiced  by 
decision,  that  doubt  might  be  maintained  by  strong  argu- 
ment :  but  it  is  too  late  now  even  to  state  it ;  for  there  is 
authority  binding  my  judgment  entirely  upon  that  I  have 
looked  through  the  notes  of  Lord  Hardwiche,  who  appears 
not  to  have  entertained  any  doubt,  that  he  was  bound  to 
execute  the  trust." 

What  was  the  exact  character  of  the  doubt,  and  what 
were  the  decisions,  here  alluded  to  by  Lord  Eldon,  it  is 
difficult  to  discover,  from  the  report  of  his  lordship's  judg- 
ment in  the  case  in  question.  That  the  former,  however, 
did  not  contemplate  any  question  of  perpetuity,  seems 
clear,  from  the  connexion  between  the  expression  of  the 
doubt,  and  the  mention  of  the  "parish  taking  it:"  k 
appears,  in  feet,  to  have  had  regard,  simply,  to  the  capacity 
of  such  a  body  as  that  of  the  parishioners  or  inhabitants  of  a 
place,  to  take  or  be  entrusted  with  the  exercise  of  the  right 
of  patronage  to  the  ecclesiastical  benefice  thereof.  Whether 
this  question  referred  to  the  indefiniteness  of  the  body 
referred  to,  or  to  the  want  of  any  precedent  or  analogy,  in 
the  general  ecclesiastical  polity  of  the  country,  it  is  impos- 
sible to  say.  Most  probably,  however,  this  was  the  real 
ground  of  the  doubt  made  by  the  learned  lord ;  as  his  lord- 
ship, as  well  as  Lord  Hardwicke,  on  several  occasions,  con- 
demned, in  no  very  measured  terms,  popular  parochial 
elections,  (p)  The  decisions  to  which  Lord  Eldon  referred, 
were,  doubtless,  some  of  those  already  mentioned  in  con* 
nexion  with  the  question  of  the  charitable  nature  of  the 
provisions  under  consideration.  Certain  it  is,  that  the 
Chancellor's  remarks  had  no  relation  whatever  to  one  class 
of  these  provisions,  viz.,  those  vesting  advowsons  in  trus- 
tees, in  trust,  from  time  to  time,  to  present  clerks  of  their 

(o)  10  Yes.  342.  346, 347 ;  2  Ross.  104—110. 

(/>)  See  1  Yes.  sr.  414;  10  Yet. 
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own  selection ;  and  these,  therefore,  are  entirely  unaffected 
by  any  inference  derivable  from  Lord  Eldoris  observations. 

In  addition  to  the  sanction,  thus  qualified  and  explained, 
of  Lord  Eldon,  is  to  be  adduced  a  similar  expression  of 
approval  from  Sir  /.  L.  Knight  Bruce,  V.  C,  in  the  above- 
cited  case  of  Attorney-General  v.  Cuming y  where  that 
learned  judge  remarked  (j): — "I  quite  accede  to  the  obser- 
vation, which  has  been  made,  that  this  is  a  trust  recognised 
by  the  law."  This  sentiment,  doubtless,  had  reference 
merely  to  a  view  of  the  validity  of  the  trusts  in  question, 
similar  to  that  present  to  the  mind  of  Lord  Eldon,  in  the 
above-quoted  observations. 

But,  even  supposing  the  support  thus  extended  to  them, 
incapable  of  being  limited  to  any  particular  ground,  it  is 
clear,  that  that  circumstance  cannot  be  deemed  of  very  con- 
siderable importance  in  reference  to  the  point  now  under 
consideration;  for,  in  none  of  the  cases  presenting  instances 
of  these  provisions,  was  there  any  adverse  claim  by  persons 
interested  to  establish  their  illegality :  in  all  of  them,  the 
proceedings  assumed  the  validity  of  settlements  of  advow- 
sons  in  perpetuity,  and  related  solely  to  the  practical  carry- 
ing out  of  them,  as  between  persons  whose  position  and 
rights  did  not  lead  to  any  antecedent  inquiry  into  their  real 
nature  and  operation.  The  question  is,  therefore,  still  re* 
integra;  and  its  consideration  unprejudiced  by  authority. 

The  first  observation  which  occurs,  is,  that,  although  the  Considerations 
law  may  not  disallow  the  sale  of  advowsons,  and  may  other-  Smhushor 
wise  treat  them  as  equally  susceptible  of  settlement  and  remove. 

*        J  *  %  objections  to 

transfer,  with  inheritances  of  a  more  substantial  character,  these  settle- 
yet,  that  they  are  not  strictly  within  the  scope  of  the  law  advowsons  in 
against  Perpetuities;  the  design  of  which  is>  to  promote  com-  PerPetout7* 
mercial  prosperity,  by  facilitating  the  transfer  of  all  property 
reasonably  required  for  commercial  circulation,  dealing,  and 
interchange ;  which  cannot  be  predicated  of  perpetual  rights 

(9)  2  .Yon.  &  Coll ,  N.  C.  C,      of  advowson  in  that  ease,  Appendii, 
1S8.    See  statement  of  trusts  declared      No.  VI. 
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of  presentation.  But,  this  is  a  consideration,  which,  if  of 
any  influence  at  all,  goes  to  the  whole  question  of  the, 
applicability  of  the  Rule  against  Perpetuities  to  limitations 
of  advowsons ;  and,  in  that  view,  it,  clearly,  proves  too  much, 
since  it  has  been  long  setded,  that  the  devise  of  an  advow- 
son  to  a  person  not  necessarily  capable  within  the  pre- 
scribed period,  is  void  for  remoteness,  (r)  It  may  be 
observed,  however,  that  this  reflection  is  supported  by  the 
remark,  formerly  made,  that  an  advowson  is  a  public  trust, 
the  discharge  of  which  constitutes  the  correlative  right  of 
the  patron ;  and  to  this,  it  might  be  added,  that  a  duty  or  the 
discharge  of  a  public  trust  is  not  a  property  within  the 
purview  of  the  laws  securing  freedom  of  alienation. 

A  reflection  of  a  similar  character  is,  that  the  right  of 
ecclesiastical  patronage  (the  alone  element  in  this  species  of 
property)  is  regarded  by  the  law,  as  imposing  a  permanent 
obligation,  the  person  invested  with  which  has,  in  the  eye  of 
the  law,  no  interest  nor  existence,  (quoad  the  advowson,) 
except  in  relation  to  the  discharge,  as  occasion  arises,  of  the 
public  duty,  wherein  consists  his  property;   or,   in  other 
words,  that  the  right  of  patronage  is  itself  a  continuity  of 
office,  the  mode  of  succession  to  or  acquisition  of  which  is 
not  matter  of  legal  cognizance,  so  as  there  be  an  individual 
representing  it,  or  the  corresponding  trust,  whenever  the 
period  for  its  exercise  or  performance  arrives.   Or,  the  argu- 
ment may  be  differently  stated,  as  showing,  that  the  law 
regards  the  office  of  patron  only  as  an  incident  to  the  trust 
or  duty,  and  does  not  deem  the  right  of  patronage  as  itself 
a  substantive  property,  the  enjoyment  of  which  is  of  any 
intrinsic  value,  or  individual  importance,  apart  from  the 
object  designed  in  the  institution  of  patronage.   To  a  theory 
of  this  kind,  however,  there  is  the  same  objection,  as  that 
noticed  in  reference  to  the  previous  hypothesis,  namely, 
that  it  tends  wholly  to  exempt  advowsons  from  the  operation 

(r)  Proctor  v.  Bishop  of  Bath  and      served  »ponr  tupra,  p.  465. 
WWls,  2  H.  Bl.  358 ;  sUted  and  ob- 
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of  the  laws  against  remoteness ;  a  position,  which  is  not 
sustainable,  consistently  with  established  decisions. 

A  third  consideration  (of  a  different  character)  is,  that 
the  trusts,  whose  validity  is  in  discussion,  though  of  A 
nature,  which,  in  regard  to  other  kinds  of  property,  would 
be  exposed  to  objection,  as  tendering  property  unalienable, 
in  fact  and  reality,  only  provide,  by  a  perpetual  succession 
Of  patrons,  for  the  due  and  regular  exercise  of  that  right,  o* 
the  discharge  of  that  duty,  in  which  alone  the  ownership  of 
ecclesiastical  patronage  subsists:  that,  in  fact*  the  right 
protected  and  created  by  law,  and  the  provision  ittade  by 
the  trust,  are  reciprocal  and  coextensive*  Thai  is  tan  ito* 
j)ortant  View  of  the  question,  and*  at  all  events,  clearly  «how«, 
that  advowsons  are  a  species  of  property*  tisd  generic  and 
that,  in  their  connexion  with  the  laws  against  Perpetuities) 
they  are  not  to  be  violently  assimilated  to  other  descriptions 
of  proprietary  rights. 

The  individual  or  combined  weight  of  any  or  all  of  these  But  their 
considerations,  it  is  impossible  accurately  to  determine,  in  whly7  "^ 
the  absence  of  judicial  guidance*  The  writer  is  unable  to  <r»«fo>*»M* 
suggest  any  other  grounds,  which  can  assist  the  dispositions 
under  observation,  of,  any,  sufficiently  potent  to  justify  * 
conclusion  in  favor  of  their  validity.  The  point  is  one, 
as  far  as  respects  adjudication,  prima  impressionis  ;  and 
although  the  trusts  in  question  are,  in  the  writer's  opinion* 
Unsustainable  as  charitable  uses,  and  have  an  undoubted 
tendency  (nay,  themselves  operate)  to  lock  up  the  subject 
of  them  in  all  time,  yet,  the  frequency  of  their  occurrence, 
and  the  presumption  derivable  from  judicial  and  profes* 
sional  silence,  would  certainly  favor  the  view  of  their  vali- 
dity, should  the  point  exer  call  for  decision.  Perhaps, 
however,  the  circumstance  of  the  tacit  recdgnitioti  of  these 
trusts  may  be  found  simply  to  illustrate  the  truth,  that  doc* 
trines  may,  for  A  long  time,  be  generally  received,  even 
among  learned  bodies,  which  investigation  atld  Inquiry  may 
demonstrate  to  be  insupportable ;  or,  to  borrow  the  words  of 

z  z  2 


JOB 


ALIElf  ATKJN3  TO  CHARITABLE   U8K8.        [CHAP.  XXXB. 


Special 
exemptions 
from  rigor 


allowed 
by  the 
Legislature. 


an  eminent  Scotch  judge,  here  may  prove  to  be  "  another 
consequence  of  taking  propositions  for  granted ;  of  going 
upon  understandings  which  have  never  been  canvassed."  (#) 
To  return  to  the  general  subject  of  mortmain  and  cha- 
ritable uses: — The  stringent  restrictions  upon  alienations  in 
granufa"*"111*  mortmain  and  to  charitable  uses,  have  been  remitted  by  the 
"J^S^  ^ to  Legislature,  in  favor  of  various  religious  institutions  and 
objects,  which  it  has  lent  its  assistance  to  promote.  Among 
the  different  purposes,  for  which  the  grant  of  lands  has  been 

.  thus  permitted,  may  be  mentioned,  the  erection  of  new 
churches,  the  building  of  school-houses  and  rooms,  the 
enlargement  of  church-yards,  the  augmentation  of  small 
livings,  the  endowment  of  benefices  with  glebe  or  parson- 
age-houses, and  the  general  purposes  of  the  board  of  Go- 

•  vernors  of  Queen  Anne's  Bounty,  and  the  Commissioners 
for  building  new  churches.  In  addition  to  these,  relaxation 
has  also  been  granted,  in  favor  of  various  charitable  societies 
and  institutions,  (t)  which  it  is  unnecessary  to  particularize. 
It  is  only  to  be  observed,  that,  in  all  these  cases,  the  laws 
against  Perpetuities  are  substantially  superseded,  since  the 
exercise  of  the  privilege  conferred  by  the  Legislature  entirely 
withdraws  the  land  alienated  from  commerce  and  circulation- 
It  remains,  to  take  notice  of  a  certain  description  of  pro- 
perty, of  very  great  importance,  to  which  the  rules  of  law 
securing  freedom  of  alienation,  are  clearly  and  entirely 
inapplicable;  the  inalienability  of  which  is,  in  fact,  attri- 
butable to  the  Law  itself,  and  forms  as  much  a  portion  of  its 
general  policy,  as  the  provisions  against  Perpetuities.     The 

-property  in  question  is  that  constituting  the  possessions  of 
the  Church,  and  forming  the  endowments  of  her  various 
dignities  and  cures.  Whether  in  the  nature  of  tithes  or 
commutation  rents'-charge,  or  land,  property  belonging  to 
the  Church  is  in  law  for  ever  set  apart  to  the  use  and  benefit 

(#)    Per   Lord    President    Hope,      Shelf.  Mortm.  and  Char.  Uses,  42— 
quoted  Sandf.  Entail,  320,  n.  57. 

(0  See  1  Jarm.  Wills,  215,  216; 


The 

sions  of  the 
Church  not 
embraced  bj 
the  laws  pro- 
viding for  the 
free  circula- 
tion of 
property. 


CHAP.  XXX1I.J       ALIENATIONS  TO  CHARITABLE   USES.  709 

of  those  who  minister  in  her  service ;  and  its  perpetual 
devolution  in  the  same  line  of  successors,  is  effectually  se- 
cured by  the  rule  of  law,  that  the  interest  of  each  individual 
possessor  is  confined  to  his  life,  and  his  power  of  disposition 
equally  limited.  Property  thus  circumstanced  presents  a 
broad  contrast  to  all  the  other  territorial  possessions  of  the 
kingdom;  for,  while  these  are  constantly  experiencing 
changes  of  ownership,  both  in  kind  and  extent,  the  former 
knows  no  other  than  class  (spiritual)  proprietors,  and  they 
never  entitled  to  more  than  a  contracted  dominion.  And 
it  is  unnecessary  to  remark,  that  the  value  and  extent  of 
property  so  abstracted  from  general  circulation,  for  the  sup- 
port of  the  Christian  ministry,  would  now  be  much  more 
considerable,  had  not  the  Church  been  unjustly  and  tyranni- 
cally despoiled  of  a  fair  portion  of  her  possessions,  at  the 
ever-memorable  sera  of  the  Reformation.  Whatever,  how- 
ever, the  (reasonable)  proportion  of  national  wealth  thus 
withdrawn  into  the  precincts  of  the  Church,  the  exception, 
in  its  favor,  from  the  general  laws  of  property  of  the  realm,  is 
no  less  certain,  than  creditable  to  the  religious  faith  and 
sincerity  of  the  governing  powers  of  the  State. 
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.     OF  PERPETUITIES  ALLOWED  OR  CHEATED  BY  ACT  Of 

fARLIAMENT. 

As  there  is  no  rule  or  principle  of  law  so  universally 
expedient  or  just,  but  that  superior  reasons  may  demand 
the  recognition  of  exceptions  from  its  operation,  so  in  past 
ages,  it  has  been  found  advantageous  to  the  public  weal, 
that  special  laws  should  be  established,  and  particular  regu- 
lations adopted,  whose  scope  and  tendency  exhibit  a  striking 
contrast  to  that  grand  feature  in  the  jurisprudential  polity 
of  this  country,  which  aims  at  promoting  the  circulation 
and  commercial  interchange  of  property  of  every  descrip-i 
tioiv  To  a  short  consideration  of  the  nature  of  these 
peculiar  instances  of  Legislative  interference,  a  few  obser-. 
vations  must  now  b$  addressed. 
At  Coupon  Prior  to  the  statute  Be  donti  conditionalibus,  if  the  king 

frw,  reminder  create(j  a  conditional  fee,  by  a  grant  to  9  man  and  the  heirs 

or  reronon  in  *       G 

Ci©*B*ftqr      of  his  body,  no  reversion  remained  in  the  Crown,  but* 

could  mot  hf      simplj*  a  bare  possibility  of  reverter;  an^  if  the  donee  had 

tenant  mtwU    *&up  (whereby  the  condition  was  performed),  and  afterwards 

aliened,  t^e  king's  possibility  waa  barred,  no  less  than  that 

of  a  common  person.  («) 

When  the  statute  De  donis  had  converted  the  possibility 
of  reverter  into  a  reversion,  and  when,  subsequently,  the 
force  and  validity  of  a  common  recovery,  as  an  effectual 
\>ar  of  the  estate-tail,  wi{h  all  remainders  "and  reversions, 

(u)  Pig.  Rcc.  85.     Cifu.  Dig.  tit.  xxxvi.,  c.  13,  s.  20. 
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was  established,  the  question  airce,  whether,  in  the  case  of 
a  reversion  in  fee  expectant  on  an  estate-tail  being  vested 
in  the  Crown,  the  destructive  operation  of  the  recovery 
could  have  place.  And  it  was  settled,  that,  by  the  pre- 
rogative of  the  Crown,  the  reversion,  in  such  a  case,  could 
not  be  barred  by  a  common  recovery ;  although  the  estate- 
tail  itself,  and  all  intermediate  remainders,  between  it  and 
the  reversion,  were  destroyed :  the  recovery,  in  fact,  created 
a  kind  of  base-fee,  determinable  with  the  failure  of  the  issue 
of  the  tenant  in  tail,  either  alone,  or  conjoined  with  the  ex- 
tinction of  the  intermediate  estates  (accordingly  as  any 
such  were  or  were  not  limited),  (v)  And  when  the  interest 
of  the  Crown  was  in  the  nature  of  a  remainder  limited  in  a 
private  grant,  or  accrued  by  forfeiture,  it  was  ruled,  that 
it  was  equally  indestructible;  although,  as  well  prior  re- 
mainders, as  all  subsequent  estates,  and  the  reversion,  were 
absolutely  barred  by  the  recovery,  (it) 

A  fine,  also,  levied  by  a  tenant  in  tail,  with  an  expectant 
reversion  or  remainder  in  the  king,  was  (as  it  seems) 
deemed  an  effectual  bar  to  the  issue  in  tail,  under  the 
statute,  4  Hen.  7,  c  24 ;  but  such  a  fine  derived  no  force 
under  the  statute,  32  Hen.  8,  c.  36,  (which  first  made  fines 
direct  legal  bars  of  estates-tail,)  for  that  statute  expressly 
excepted  from  its  operation,  fines  levied  of  lands,  the  re- 
version whereof  was  in  the  Crown,  and  provided,  that  they 
should  have  no  greater  efficacy,  than  previously  to  its  passing. 

By  the  statute,  34  and  35  Hen.  8,  c.  20,  it  was  enacted,  Statute  34  and 
that  no  feigned  recovery,  by  assent  of  parties,  against  any  ^o^wbfflng 
tenant  in  tail  of  any  lands  given  by  the  Crown,  whereof  barofcitato- 

.  ,         .  .  tail  remainders 

the  remainder  or  reversion,  at  the  time  of  such  recovery  or  reversion, 

had,  should  be  in  the  king,  should  bind  the  heirs  in  tail,  uifgranted6" 

whether  any  voucher  were  had  in  such  recovery,  or  not ;  "^^j^/0* 

but  that,  after  the  death  of  every  such  tenant  in  tail,  the  wnile  re- 

(v)  Pig.  Rec.  86, 87.  Prest.  Conv.       Burt    Elena.    Comp.  242.       Rand. 
19,  146.    2  Cru.  Fi.  and  Rec.  335,       Perp.  184. 
33d;  Dig.  tit.  xxxvi.,  c.  13,  s.  20.  (*r)  Prest.  Conv.  19,  146. 
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nainderor 
reversion  in 
Crown. 


Where  pro- 
perty part  of 
ancient  pos- 
sessions of  the 
Crown,  its 
remainder  or 
reversion 
cannot  be 
alienated,  and 


heirs  in  tail  might  enter  and  enjoy  the  lands  according  to 
the  form  of  the  gift ;  the  recovery,  or  any  other  thing  done 
or  suffered  by  or  against  such  tenant  in  tail,  notwithstand- 
ing. In  the  preamble  of  this  statute,  mention  was  simply 
made  of  lands  granted  for  "  recompense  of  service ;"  and 
it  has,  therefore,  always  been  held  applicable  to  estates-tail 
in  such  lands  only,  (x)  It  is  clear,  however,  that  the 
statute  equally  embraces  lands  of  the  purchase  or  provision 
of  the  Crown,  if  granted  at  the  instance  of  the  Crown,  and 
as  a  reward  for  services,  (y)  And  it  has  been  also  adjudged, 
that,  by  this  statute,  no  fine  levied  by  a  tenant  in  tail  of  the 
gift  of  the  Crown,  while  the  remainder  or  reversion  is  in 
the  Crown,  shall  operate  as  a  bar  to  the  issue  in  tail,  or 
shall  affect  the  remainder  or  reversion  of  the  Crown.  (*) 

By  the  statute,  34  and  35  Hen.  8,  then,  all  tenants  in 
tail,  by  the  gift  or  provision  of  the  Crown,  in  reward  of 
services,  are  precluded,  while  a  remainder  or  reversion 
remains  in  the  Crown,  from  barring  or  destroying,  either 
by  fine  or  recovery,  the  estate-tail,  remainders,  and  re- 
version, or  any  of  them.  But,  it  must  be  noted,  that  this 
protection  continues  only  so  long  as  the  remainder  or  re- 
version subsists  in  the  Crown,  for  if  it  be  granted  to  or 
become  vested  in  a  private  person,  the  tenant  in  tail  may 
immediately  suffer  a  common  recovery,  or  execute  a  dis- 
entailing assurance,  and  thereby  acquire  the  fee-simple,  (a) 

At  the  present  day,  indeed,  if  the  lands  comprised  in  the 
estate-tail  form  part  of  the  ancient  possessions  of  the  Crown, 
it  is  impossible  for  any  alienation  of  them  to  take  place ; 
the  Crown  having  been  deprived,  in  the  reign  of  Anne,  of 
the  power  of  granting  away  such  possessions ;  and,  in  that 
case,  therefore,  the  property  is  absolutely  and  entirely  un- 


(*)  Dy.  32;    I  Sir  W.  B1.  654.  and  authorities   there  cited;   and  1 

1  Prest.  Conv.  145.  Prest.  Conv.  221. 

(y)  Pig.  Rec.9).     1  Prest.  Cony.  (a)  Pig.  Rec  88.     t  Prest.  Conv. 

145.  18,  145. 

(*)  See   1   Cru.    Fi.  &  Rec.  31*. 
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disposable,  without  resort  to  the  aid  of  Parliament     When,  perpetuity  of 

.  .  entsil  crested. 

however,  the  Crown  is  only  entitled  to  a  remainder,  under 
a  grant  from  a  subject  in  the  instrument  creating  the  estate* 
tail,  it  does  not  seem,  that  the  alienation  of  that  interest 
(either  to  a  stranger,  or  to  the  tenant  in  tail,)  is  precluded, 
since,  on  the  hypothesis,  it  does  not  subsist  in  any  portion 
of  the  hereditary  possessions  of  the  Crown.  In  such  case, 
consequently,  it  is  in  the  power  of  the  Crown,  by  depriving 
itself  of  the  remainder,  to  withdraw  the  property  (and, 
therefore,  the  interests  of  the  issue,  and  the  intermediate 
remainders,)  from  the  protection  afforded  by  the  34  and  35 
Hen.  8. 

Although  the  statute  of  Hen.  8  is  confined  to  estates-tail  Common  law 
granted  as  a  reward  for  or  in  consideration  of  services,  and  brown  not* 
the  prohibition  against  the  bar  of  the  heirs  in  tail  and  the  caw^Jof  m 
remainder-men  applies  only  to  such  estates,  yet,  the  old  •"*r!!?ib9r 

34  &  3o  Hen.  8. 

Common  law  prerogative  of  the  Crown  still  subsists,  whereby 
every  reversion  or  remainder,  expectant  on  an  estate-tail, 
vested  in  the  Crown,  (whether  by  direct  grant  or  reser- 
vation,  or  by  forfeiture  or  escheat,)  is  preserved  from  the 
operation  of  common  recoveries  and  disentailing  assurances, 
suffered  and  executed  by  the  tenant  in  tail  (b)  Such  re- 
coveries and  assurances  will  bar  the  issue  and  all  ulterior 
estates  limited  to  subjects ;  and,  in  the  case  of  the  interest 
of  the  Crown  being  a  remainder  in  tail,  those  estates  (to- 
gether with  the  ultimate  reversion)  will  be  barred,  whether 
precedent  or  subsequent  to  the  remainder  of  the  Crown,  (c) 
It  is  to  be  observed,  that  all  estates  and  interests  carved 
out  of  a  reversion  in  the  Crown  are  protected  by  the  statute 
of  Hen.  8,  so  long  as  the  ultimate  fee  remains  in  the 
Crown :  (d)  but,  on  the  other  hand,  an  estate  for  life  or 
years  granted  to  the  Crown,  out  of  a  reversion  originally 
reserved  to  a  private  person,  is  not  such  an  interest  as  will 

(6)  Pig.  Rec.  86,  87.     1   Prest  (c)  1  Pratt  Conv.  146. 

Conv.  19,  146.     Burt.  Elcm.  Comp.  (rf)  1  Prest  Conv.  18,  19. 

242. 
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ions  of 
34  &  35  Hen* 
8,  not  allowed 
to  be  fraudo* 
lently  retorted 
to,  in  order  to 
create  unbar- 
rable  entail, 


Provisions  of 
34&35 
Hen.  8,  not 
affected  by  3 
&  4  Gul.  4, 
c.74. 


Bat  Common 
law  preroga- 
tive of  tbe 


preclude  the  tenant  in  tail  from  barring  his  estate-tail,  and 
all  the  remainders  and  the  reversion  (including,  of  course, 
the  interest  of  the  Crown).  (*) 

It  has  been  wisely  determined,  that  the  provisions  of  the 
statute  of  Hen.  8  shall  not  be  resorted  to,  for  the  mere 
purpose  of  indirectly  creating  unbankable  estates-tail,  and 
thereby  raising  a  perpetuity.  Therefore,  where  a  person 
conveyed  lands  to  the  Crown,  with  an  intent  that  the  Crown 
should  reconvey  to  the  same  person  in  tail,  reserving  the 
ultimate  reversion  to  the  Crown,  it  was  held,  th&t  such  an 
estate-tail  would  not  be  within  the  protection  of  the 
statute,  (ee) 

It  is,  of  course,  clear,  that,  in  the  case  of  a  remainder  or 
reversion  vested  in  the  Crown,  expectant  on  an  estate-tail 
not  granted  for  services,  the  tenant  in  tail  may  levy  a  fine, 
which  will  be  attended  by  the  like  effect,  as  in  all  other 
cases;  viz.,  the  creating  a  base-fee  determinable  with  the 
failure  of  issue  of  the  tenant  in  tail  And  the  same  may 
be  declared  of  an  enrolled  assurance  executed  by  a  tenant 
in  tail  in  remainder,  under  the  statute  for  abolishing  fines 
and  recoveries, 

A  serious  question,  in  reference  to  the  subject  before  us, 
arises  upon  the  provisions  of  the  statute,  3  &  4  Gul.  4,  c.  74> 
for  facilitating  the  barring  of  estates-tail.  By  the  18th  sec- 
tion of  that  act,  it  is  provided,  that  the  general  power  of 
disposition  thereby  granted  to  tenants  in  tail,  shall  not 
extend  to  tenants  of  estates-tail,  who,  by  the  statute,  34  and 
35  Hen.  8,  or  by  any  other  act,  are  restrained  from  barring 
their  estates-tail.  So  far,  consequently,  as  respects  the 
protection  thrown  over  estates-tail,  with  the  ulterior  re- 
mainders and  reversion,  by  the  statute  of  Hen.  8,  it  is  clear* 
the  recent  disentailing  act  effects  no  alteration  in  the  law. 

But,  it  will  be  observed,  the  ordinary  prerogative  of  the 
Crown,  in  reference  to  reversions  on  estates-tail  not  granted 

(e)  Pig.  Rcc.  88,  89.  carl  of  Derby,  Pig.  Rcc.   201  ;    11 

(ee)  Johnson  d.  carl  of  Amjltsta  v.       Mod.  304  ;  2  Show.  104. 
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for  services,  or  to  remainders  or  reversions  derived  by  the  Crown  not 

Crown  under  private  grants,  or  by  forfeiture,  did  not  and  option  of 

does  not  arise  under  any  statute,  but  is  of  Common  law  [tatufcT*™*1 

origin  solely.     If  regard  be  had,  therefore,  to  the  terms  of  the 

above-mentioned  provision  in  the  recent  statute,  it  should 

seem,  that  the  ancient  privilege  of  the  Crown,  in  cases  not 

provided  for  by  the  statute  of  Hen.  8,  is  wholly  taken  away : 

and  this  conclusion  is  strongly  supported  by  the  fact,  that 

the  general  enabling  clause  in  the  act  expressly  mentions 

« the  King's  most  excellent  majesty,  his  heirs  and  suoces- 

sora,"  among  those,  against  whom  the  power  of  disposition 

thereby  conferred  should  be  operative ;  which  satisfies  the 

general  rule  of  law,  that  the  Crown  must  be  particularly 

pamed  in  an  act  of  Parliament,  in  order  to  be  bound  by  it. 

The  object  and  intention  of  the  statute,  34  and  35  Hen.  8,  object  and 
jt  hps  been  well  said,  (/)  is  the  perpetuation  in  families,  of  $}?£%£  of 
those  estates  which  were  given  or  procnred  to  be  given  to  Hen-  8* 
them  by  the  Crown,  as  a  reward  for  some  eminent  services, 
that  they  might  be  a  perpetual  testimony  of  the  munificence 
of  the  Crown,  and  an  inducement  to  those  families,  to  per* 
severe  in  that  loyalty  which  was  the  original  cause  of  the 
gift     And  to  this,  it  may  be  added,  that  the  preamble  of 
the  statute  shows  plainly,  that  one  purpose  of  the  enact- 
ment was,  the  maintenance  in  respectability  and  comfort, 
not  alone  of  the  immediate  objects  of  the  grant,  but  also  of 
the  posterity  of  those  who  are  rewarded  for  signal  services 
rendered  to  the  State,  so  that  the  recompense  may  be  more 
substantial  and  permanent. 

In  some  respects  similar  to  the  statute,  34  and  35  Hen.  8,  Legislative 
and  the  perpetuity  of  settlement  effected  by  it,  are  those  SllteTtn*8  °f 
national  provisions  for  particular  distinguished  individuals,  J*^/£  of 
and  their  descendants,  with  which  the  Crown  and  Parlia-  Marlborough 
ment  have  sometimes  honorably  rewarded  the  achievements  &*, 
pf  bravery,  and  the  exploits  of  patriotism.     It  has  been 

(/)  See  2  Cru.  Fi.  and  Rcc.  320. 
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justly  said,  (g)  that, "  since  the  age  has  lost  the  fire  of  chivalry, 
or  virtue  has  been  more  duly  rewarded,  the  stimulus  of 
visible  magnificence  has  been  a  favorite  policy,  or  its  riches 
have  been  deemed  the  just  reward  of  merit." 

With  one  instance  of  this  kind,  almost  all  are  familiar,. — 
that,  namely,  of  the  Legislative  (A)  settlement  of  the  estates 
of  Blenheim,  upon  the  famous  Duke  of  Marlborough  and  his 
posterity,  subject  to  a  prohibition  against  the  performance 
of  any  act,  to  unfetter  the  entail,  or  to  withdraw  the  estates 
from  the  strict  line  of  devolution  pointed  out  by  the  statutes  - 
creating  the  settlement  To  this  day,  the  provision  thus 
made  for  the  family  of  Marlborough  has  been  maintained 
in  all  its  integrity,  (excepting  the  occasional  conferring  of 
special  powers,  in  order  to  needful  reparations,  &c.,)  as  well 
by  the  Legislature,  as  by  the  judicial  interpretation  of  the 
statutes  granting  it 

Another  public  recognition  of  eminent  services,  closely 
resembling  the  one  just  mentioned,  is  that  afforded  by  the 
settlement  of  estates  in  perpetuity,  upon  the  Duke  of  Wel- 
lington and  his  descendants,  subject  to  restrictions  similar 
to  thpse  imposed  in  the  case  of  the  Marlborough  provision, 
accompanied  by  others,  equally  stringent,  in  reference  to 
the  mode  and  extent  of  enjoyment  of  the  property  by  the 
successive  inheritors  of  the  title  and  estates,  (t) 

The  beneficial  character  of  these  variations  from  the 
general  spirit  and  provisions  of  the  laws  of  property,  can  be 
questioned,  as  little  as  the  extraordinary  merits  of  the 
individuals,  in  whose  favor,  and  in  favor  of  whose  families, 
they  were  made ;  and,  in  reference  to  their  general  bearing 
upon  the  subject  of  this  Treatise,  it  may  be  said,  exceptio 
probat  regulam. 

• 

(g)  Rand.  Perp.  176.  («)  See  statutes,  41  Geo.  3, a  69; 

(A)  See  statutes,  3  &  4  Anne,  c.      42  Geo.  3,  c.   1 13 ;  54  Geo.  3,  c 
6 ;  5  Anne,  c  3  ;  5  Anne,  c.  4.  161. 
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CHAPTER  XXXIV. 

OF  THB  LAW  OP  8COTLAND  AS  IT  RELATES  TO 

PERPETUITIES. 

Between  the  laws  of  England  and  Scotland,  as  respects 
the  subject  of  Perpetuities,  there  is  a  most  extensive  diffe- 
rence, almost  amounting  to  utter  contrariety. 

In  a  former  part  of  this  Treatise,  it  was  seen,  that  the 
commercial  activity  which  arose  at  an  early  period  of  the  uJjj^*88  °* 
history  of  England,  and  the  exercise  of  knowledge  and  of  •J*®*"*™1  m 
art  which  resulted  from  it,  added  to  the  influence  of  the 
commons,  and,  in  proportion,  diminished  the  aristocratic 
power.  The  effect  was  soon  visible  in  an  inroad  upon  the 
feodal  system,  as  respects  the  laws  of  alienation  which  pre- 
vailed under  it.  But,  in  Scotland,  where  the  same  improve- 
ments were  not  so  rapidly  disseminated,  it  was  much  longer 
before  the  restraints  of  that  system  were  even  partially  re- 
moved, (k)  It  has  been  well  observed  by  an  elegant  writer,  (I) 
that  the  liberal  opinions  consequent  on  the  increase  of  wealth, 
and  on  the  rise  of  the  middling  orders  into  rank  and  power, 
did  not  find  their  way  so  early  into  that  kingdom.  Scotland 
did  not  possess  those  local  advantages,  nor  that  vigour  of 
enterprise,  which  led  to  an  early  collision  between  the 
English  and  the  nations  of  the  south,  and  enriched  them, 
not  merely  with  the  productions  of  other  regions,  but  with 

(A)  Sandf.  Entail,  30.  (0  Suidf.  Entail,  32. 
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[chap. 


The j  permit 
at  present  day 
the  strictest 
nnbamble 
entail  that 
can  be  made. 


1.  Entail  by 
simple  desti- 
nation. 


a  knowledge  of  the  free  institutions,  and  a  love  of  the 
liberty  of  action,  which,  after  a  long  period  of  human  degra- 
dation, again  appeared  in  those  states,  whose  power  and 
fame  were  founded  on  their  commercial  prosperity. 

The  influence  of  the  principles  of  feodalisiti  npto  the 
laws  of  alienation  and  settlement  in  Scotland,  is  still  great ; 
and  the  enlarged  notions  of  commercial  freedom  which  have 
long  prevailed  in  this  island,  have  never  fourid  their  way 
into  the  jurisprudential  polity  of  its  northern  neighbour/. 
This  has  been  the  source  of  frequent  and  just  regret,  on  the 
part  of  very  many  eminent  lawyers  and  statesmen  of  that 
country ;  and  as  much  leniency  and  liberality  have  been 
introduced  by  the  judicature,  into  th€  practical  working  of 
the  system  of  entails  in  Scotland,  as  it  is  capable  of.  Bat 
still,  it  may  be  affirmed,  that,  by  virtue  of  the  Scotch  systeiti 
of  entails,  (one,  too,  recognized  by  add  based  upon  Statute,) 
lands  in  that  country  may  be  tied  up  in  a  perpetuity  of  settle-* 
ment,  to  an  indefinite  extent,  and  the  parties  successively 
taking  under  it  be  wholly  precluded  from  exercising  any 
of  those  rights  (of  alienation,  pledge,  leasing,  &c,)  in  which 
the  ownership  of  heritable  property  really  and  substantially 
consists.  The  settlor  has  but  to  comply  with  the  provisions 
of  the  law,  in  explicitly  declaring  his  intention,  and  suffix 
ciently  guarding  and  giving  effect  to  it,  and  his  property 
triay  be  enchained  in  a.  series  or  succession  of  entails,  to 
which  there  are  no  limits,  less  extensive  than  his  ability  to 
select  objects  for  his  dispositive  scheme. 

To  confirm  these  general  remarks,  it  may  be  well, 
briefly  to  state  the  principal  features  of  the  system  of  entails, 
which  prevails  in  Scotland* 

1.  The  most  unfettered  of  Scotch  entails  much  resembles 
the  simple  estate-tail  in  England.  It  is  called  an  entail  by 
simple  destination*  the  effect  of  which  is,  to  vest  the  property 
in  the  various  substitutes,  (that  is,  the  grantees  or  donees,) 
according  to  the  order  of  succession  pointed  out  in  the 
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entail,  as  long  as  no  alienation  is  made  by  any  of  the  heirs 
of  entail  succeeding  t#  the  estate ;  bat,  as  each  such  heir  of 
entail  is  in  law  a  fee-simple  owner,  he  may  alienate  the 
lands,  or  alter  the  mode  of  succession,  at  his  discretion,  (m) 
When  these  entails  by  simple  destination  contain  (as  is 
sometimes  the  case,)  a  clause  of  return  to  the  grantor  and 
his  heirs,  on  failure  of  the  grantees,  the  land  may  still  be 
alienated  for  Valuable  or  pecuniary  consideration  (or,  to 
observe  technical  phraseology,  for  an  onerous  cause).  In 
reference,  however,  to  gratuitous  (or,  as  the  expression 
would  here  be,  voluntary,)  alienation  by  the  disponees 
taking  under  the  settlement,  the  right  to  make  such  a 
gratuitous  disposition,  in  prejudice  of  the  clause  of  return, 
will  depend  on  the  character  of  the  original  settlement  If 
that  be  gratuitous,  the  clause  of  return  is  held  to  be  a  con- 
dition of  the  grant,  and  the  grantor  and  his  heirs  cannot  be 
gratuitously  disappointed :  if,  however,  the  original  settle- 
ment be  onerous,  (that  is,  granted  in  fulfilment  of  any 
antecedent  legal  obligation,)  the  clause  of  return  may  be 
defeated  gratuitously. 

2.  A  mode  of  settlement,  more  stringent  than  the  last-  2.  Entail 
mentioned,  is  that  called  entail  with  prohibitory  clauses,  tory  clauses, 
which  declare  that  it  shall  not  be  lawful  for  the  heirs  of 
entail  to  contract  debt,  alienate  the  property,  or  alter  the 
destination,  or  do  any  other  act  whereby  the  lands  may  be 
affected,  (n)  This  entail  precludes  any  of  the  grantees 
from  making  a  gratuitous  disposition,  by  which  the  substi- 
tutes or  heirs  of  entail  who  are  to  succeed  after  them,  can 
be  disappointed  of  the  succession ;  and,  in  case  of  any  such 
being  made,  the  latter  may  set  it  aside,  as  done  to  their  pre- 
judice. But  any  of  the  disponees  may,  notwithstanding  the 
prohibitory  clauses,  charge  the  estates  with  debts,  and 
alienate  them  for  an  onerous  cause,  and  so  free  the  property 

(m)  Sawtt.  Entail,  44,  45.  («)  Sand!  Entail,  101—114. 
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from  the  fetters  of  the  entail ;  and,  in  that  case,  they  will 
not  be  under  any  personal  obligation^  to  exonerate  or  purge 
the  estate  from  the  debts,  or  (in  the  case  of  sale)  to  pay  to 
.  the  heirs  of  entail  or  substitutes,  the  value  of  the  estate  sold, 
for  the  purpose  of  investment  in  the  purchase  of  property  to 
be  settled  in  accordance  with  the  original  entail :  the  heir  in 
possession,  in  fact,  is  not  under  the  necessity  of  transmitting 
the  estate  to  the  heirs  of  entail,  according  to  the  intention 
of  the  original  disponer  or  settlor. 

Thus  far,  consequently,  we  perceive,  that,  although,  in  the 
case  of  entails  with  prohibitory  clauses,  the  power  of  dispo- 
sition possessed  by  the  grantees,  is  by  no  means  equal  to  that 
legally  secured  to  tenants  in  tail  and  other  donees  in  Eng- 
land, yet,  neither  such  entails,  nor  entails  by  simple  desti- 
nation, operate  in  entire  exclusion  of  the  right  of  alienation 
and  pledge.     The  true  genius,  however,  of  the  Scotch  sys- 
tem of  settlements  still  remains  to  be  exhibited  in, 
3.  Entail  with       3.  The  third  kind  of  entail,  which  is  that  technically 
resolutive         termed,  entail  with  irritant  and  resolutive  clauses;  (p)   a 
clauses.  species  of  settlement,  which  owes  its  origin  to  an  express 

enactment  of  the  Scotch  Legislature,  made  in  the  year 
1685 ;  and  which  must  satisfy  even  the  most  exalted  and 
extravagant  views,  as  to  the  extent  of  prospective  control 
over  property  consequent  on  absolute  ownership.  The 
superior  strictness  of  this  mode  of  entail  consists  in  the 
circumstance,  that  the  prohibitions  which  constitute  the 
distinguishing  feature  of  the  entail  last-mentioned,  are  ac- 
companied by  two  clauses ;  one  irritating  (as  the  expression 
is)  or  annulling  acts  or  deeds  granted  or  done  in  contravention 
of  the  prohibitory  clauses  of  the  entail,  (that  is,  the  contract- 
ing debt  upon,  or  selling,  alienating,  or  altering  the  mode  of 
succession  to,  the  property,)  by  declaring,  that  they  shall  be 
null  and  void ;  and  the  other  resolving  the  right  of  the  heir 

(o)  Sandf.  Entail,  117—139. 
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who  contravenes,  or,  in  other  words,  declaring  his  right  to 
be  forfeited,  upon  his  doing  or  granting  any  act  or  deed 
contrary  to  the  prohibitions  in  the  entail,  and  by  which  the 
course  of  succession  may  be  frustrated  or  prejudged.    The 
force  of  these  clauses  is  derived  from  the  above-mentioned 
statute,  and  they  are  as  much  a  recognised  portion  of  the 
entail  as  the  simple  destination  itself.     But  it  is  absolutely 
necessary,  that  both  the  irritant  and   resolutive  clauses 
should  occur  in  the  settlement,  or  the  prohibitions  will  not 
be  effectual ;  and  the  latter  will  merely,  therefore,  have  the 
limited  force  of  the  entail  with  prohibitory  clauses  before-men- 
tioned*  In  giving  effect  to  these  prohibitory  and  accompany- 
ing clauses,  the  Courts  have  refused  to  raise  any  implication  or 
inference,  so  as  to  extend  them  beyond  their  express  terms  $ 
but  have,  rather,  desired,  by  means  of  such  defects,  to  free 
the  heirs  from  the  fetters  of  the  entail,  in  regard  to  acts  not 
directly  prohibited  by  them. 

In  the  nature  and  tendency  of  these  irritant  and  resolutive 
clauses,  the  learned  reader  will  discover  a  very  strong 
resemblance  to  the  modes  of  settlement  formerly  attetnpted 
in  this  country,  after  the  force  of  common  recoveries  was 
established,  for  the  purpose  of  precluding  resort  to  that  mode 
of  unfettering  entails ;  and  which,  it  will  be  remembered, 
were  (after  a  period  of  doubt  and  discussion)  finally  ad- 
judged void  and  illegal,  in  the  reign  of  Elizabeth.  The 
marked  difference  between  the  two  systems  of  law,  upon  the 
subject  of  alienation,  in  nothing  appears  more  strongly  than 
in  this,  (p) 

( p)  Lord  Cokt  has  thus  quaintly  and  new  found  perpetuities— a  mon* 

reoorded  his  gratification,  at  the  fate  strous  brood,  carved  out  of  mere  in*, 

which  these  attempts  at  die  creation  volition,  and  never  known  to  the  an- 

of  perpetuities  met  with  in  England :  cient  sages  of  the  law.    I  say  mon- 

(Pref.  to  Rep.)—"  Thus  have  I  pub-  strous,  for  that  the  naturalist  saitfc'r 

lished  in  Mary  Portington't  ease,  for  •  Quod  monstra    gtneratUur    corrupt 

the  genera]  good  both  of  prince  and  tumtm  attcujus  principii ;'  and  yet  I 

country,  the  honorable  funeral  of  fond  say  honorable,  because  those  vermin 

AAA 
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Superiority  of       The  incomparable  superiority  of  the  principles  of  the 

JUUFllSll  real 

property  English  laws  of  alienation  and  settlement,  over  those,  the 

wwOentin      principal  features  of  which  have  been  here  glanced  at,  has 
Scotland,         been  thus,  in  effect,  eloquently  pourtrayed  by  a  writer,  all 
whose  prejudices  and  associations  must  have  inclined  him 
to  a  preference  of  the  Scotch  system.     "The  history  of 
entails,"  writes  mr.  Sandford,(q)  "in  the  different  nations 
where  they  were  introduced,  shows,  that  the  disadvantages 
arising  from  them  were,  at  a  more  advanced  period  of  civi- 
lization, invariably  considered,  by  the  greatest  legal  philo- 
sophers, as  counterbalancing  their  good  effects,  and  as 
destructive  of  greater  interests  than  those  which  they  pre- 
served.   They  are  defended  on  the  ground,  that  they  main- 
tain the  permanence  of  noble  families,  and  prevent  the 
decay  of  aristocratic  influence.     The  example  of  England 
might  at  once  be  quoted  as  a  sufficient  answer  to  this  argu- 
ment   Families  exist  there,  notwithstanding  the  freedom  of 
property,  over  whom  centuries  have  rolled,  and  still  found 
undiminished  in  hereditary  wealth,  in  honor,  or  in  rank. 
But,  even  if  the  argument  were  conclusive,  it  may  at  least 
be  doubted,  whether  the  accumulation  of  overgrown  pro- 
perty, in  one  branch  of  a  family,  to  the  impoverishment  of 
the  rest,  and  the  check  to  agricultural  improvement,  which 
the  restraints  on  the  proprietor  invariably  occasion,  do  not 
more  retard  the  progress  of  a  rising  nation,  than  the  per- 
manence of  individual  wealth  aids  its  prosperity*    The 
failure  of  a  few  great  families — the  decline  of  one  landed 
proprietor,  and  the  rise  of  another — are  not  events  that  can 
affect  the  general  system  of  society,  or  ought  ever  to  engage 
the  attention  of  a  nation.     It  is  of  little  consequence  to  the 

have  crept  into  many  honorable  holds  and  inheritances  were  set  at 
families.  At  whose  solemn  funeral  liberty,  and  many  and  manifold  in- 
I  was  present,  and  accompanied  the  convencies  to  the  head,  and  all  the 
dead  to  the  grave  of  oblivion;  bat  members  of  the  commonwealth,  there- 
mourned  not,  for  that  the  common-  by  avoided." 
wealth  rejoiced,  that  fettered    free-  (9)  Entail,  41,  42. 
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greatest  interests  of  a  country,  whether  a  name  disappear 
from  the  records  of  its  glory,  or  a  family  sink  from  its  here- 
ditary splendour  j-^-of  little  importance  to  its  fame,  whether 
the  virtues  that  insure  its  stability  continue  to  flourish  in  the 
same  line,  or  gain  honours  for  a  new  and  hitherto  undistin- 
guished race.  Rank  and  power  must  continue  to  accom- 
pany wealth,  and  that  is  the  best  policy,  which,  leaving  such 
distinctions  open  to  the  ambition  of  all,  does  not  repress 
exertion,  by  narrowing  the  field  for  competition.* 
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P.  29.— At  the  end  of  the  first  paragraph,  add  a  note  (gg) ;  and 
enter  it  thus  :— 
(gg)  The  same  spirit  is  discernible  in  the  ancient  role,  avoiding 
conditions,  upon  grants  in  fee  or  otherwise,  against  aliena- 
tion :  see  Co.  Litt.  223  a. 
P.  3d. — In  the  fifteenth  line  of  the  text,  after  the  words,  "such 
lands"  add  a  note  (IT) ;  and  enter  it  (hue  :— 
(U)  See  Doe  d\  Blesard  v.  Simpson,  3  Scott,  N.  S„  796 ;  4 
Bing.,  N.  S«,  333. 
P.  54.— At  the  end  of  note  (/),  add  :— 
And  see  1  Rep.  124  a;  1  Atk.  591 ;  1  Sand.  Uses  &  Tr.  86 ; 
Cru.  Dig.  tit.  xi.,  c,  3,  s.  5. 
P.  61.— At  the  end  of  note  (i),  add  :— 

Bntl.  n.  to  Co.  Litt  271  b,  n.  1,  s.  iii.  1.    Cru.  Dig.  tit.  xvi., 
c.  6,  s.  32 ;  tit.  xxxii.,  c.  16,  s.  61. 
And  at  the  end  of  note  (A),  add: — 

Bac.  Uses,  47.  Hayes  Conv.  60—64.  The  latter  learned 
writer  has  humorously  observed, — "Over  this  invention 
they  cast  the  veil  of  latinity,  and  prudently  withdrew  it, 
under  the  learned  appellation  of  scintilla  juris  et  tituU,  from 
familiar  examination." 

P.  64. — At  the  end  of  note  (o),  add : — 
And  see  1  Sug.  Pow.  184,  185. 

(a)  The  greater  part  of  these  addi-  work  through  the  press :  others  are 

tions  hare  been  rendered  necessary,  introduced,  in  further  confirmation  of 

in  consequence  of  cases  decided  or  some  of  the  author's  statements  and 

reported  during  the  progress  of  this  opinions. 
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P.  67. — At  the  end  of  the  fourth  line,  add  a  note  (zz) ;  and 
enter  it  thus  :— 
(zz)  And  we,  in  exact  accordance  with  the  decision  in  Bodding- 
ton  t.  Abernethy,  the  case  of  The  King  v.  the  lord  of  the  manor 
of  Oundle,  1  Ad.  &  £11. 283  ;  1  Nev.  &  Man.  586 ;  but  in  that 
case,  the  donee  of  the  power,  who  was  entitled  in  fee  until 
and  in  default  of  appointment,  had  not  been  admitted. 

P.  78. — At  the  end  of  note  (n),  add : — 
Fearne,  Posth.  422.  1  Sand.  Uses  &  Tr.  241,  242,  243.    Cm. 
Dig.  tit.  xi.,  c.  4,  s.  15. 

And  at  the  end  of  note  (o),  add  :— 

1  Sug.  Pow.  172 — 176.  1  Pow.  Dev.  by  Jarm.  209. 

P.  90. — At  the  end  of  note  («),  add : — 
And  see  Goodright  v.  Parker,  1  Mau.  &  Selw.  692. 

P.  154.— At  the  twenty-eighth  line  of  the  text,  after  the  words, 
"  ulterior  limitation"  add  a  note  (cc) ;  and  enter  it  thus : — 
(cc)  See  Fearne,  Posth.  285  ;  1  Sand.  Uses  &  Tr  .196  ;  1  Jarm. 
Pow.  Dev.  392,  n — 399,  n. 

And  in  the  thirty-second  line,  after  the  words,  "  to  rest"  add  a  note 
(cce) ;  and  enter  it  thus : — 
(ccc)  See  Butl.  n.  to  Co.  Litt.  290  b,  s.  16 ;  Sugd.  Gilb.  Us. 
&  Tr.  262 — 267 ;  Burt.  Elem.  Comp.  269  ;  judgments  in 
TheUusson  v.  Woodford,  4  Yes.  337,  in  Routledge  v.  Dorril, 
2  Yes.  jr.  357,  and  in  Keily  v.  Fowler,  Wilm.  Rep.  306. 

P.  161. — After  the  third  line  of  the  text,  introduce  the  following 
paragraph : — 
Whether,  indeed,  this  desirable  end  has  been  secured  by  the 
decision  in  CadeU  v.  Palmer,  may  admit  of  question ;  as  will 
appear  upon  reference  to  the  late  case  of  Smith  v.  Farr  (3 
You.  &  Coll.  328).  In  that  case,  property  was  devised  in 
trust  for  the  testator's  children  for  their  lives,  and  after  their 
decease,  in  trust  that  the  income  should  be  paid  to  the  testa- 
tor's surviving  grandchildren  who  should  be  then  living, 
until  the  youngest  should  attain  twenty-one,  and  upon  the 
youngest  of  them  attaining  that  age,  in  trust  to  be  divided 
between  all  the  said  grandchildren,  and  the  children  of  any 
such  grandchild  who  might  be  then  dead,  leaving  issue,  such 
children  to  take  their  parent's  share.  Here,  it  is  manifest, 
the  full  period  of  lives  in  being  and  twenty-one  years  was 
embraced  by  the  limitation  to  the  grandchildren  :  and  it  is 
equally  clear,  that  it  was  exposed  to  no  objection,  on  account 
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of  the  possibility,  that  some  of  the  cestuis  que  vies  (the  testa- 
tor's children)  might  be  in  ventre  sa  mere  at  the  time  of  the 
limitation  taking  effect,  and  that  some  of  the  individuals, 
whose  infancy  constituted  and  swallowed  up  the  additional 
period  or  term,  might  be  in  ventre  sa  mere  at  the  determina- 
tion of  the  lives.    Both  these  contingent  periods  of  gestation 
are  comprised  in  the  limits  of  the  Rule  as  at  present  fixed. 
But,  it  was  argued,  in  the  case  in  question,  that  the  limitation 
was  too  remote,  because  it  extended  to  objects  (namely, 
great-grandchildren,)  who  might  possibly  be  in  ventre  sa 
mere  at  the  determination  of  the  term  of  twenty-one  years, 
that  is,  on  the  attainment  by  the  youngest  grandchild  of 
his  age  of  twenty-one :  and  this  further  contingent  period 
was  not,  it  was  said,  within  the  terms  of  the  Rule  against 
Perpetuities,  as  settled  by  CadeU  v.  Palmer.    This  argument, 
obviously,  overlooks  the  fact,  that  the  capacity  of  posthumous 
issue  to  take  in  the  same  manner  as  if  actually  living  at  the 
death  of  the  father,  is  entirely  the  result  of  a  general  rule  of 
law ;  and  that  the  contingency  of  the  object  of  a  limitation 
being  in  ventre  sa  mere  when  that  limitation  takes  effect,  is 
assumed  in  every  gift  sanctioned  by  law.      In  addition  to 
this,  it  is  to  be  observed,  that  the  reasoning  which  tends  to 
invalidate  limitations,  on  account  of  an  additional  period  of 
suspension  being  required  for  the  birth  of  objects  in  ventre 
sa  mere,  applies,  in  a  much  stronger  degree,  to  the  contin- 
gency, (equally  implied  in  every  disposition,)  that  the  lega- 
tees or  donees  may  be  infants,  and  that,  therefore,  the  whole 
or  a  portion  of  the  period  of  infancy  must  elapse,  before  such 
legatees  or  donees  can  have  full  enjoyment  of  the  property. 
And,  yet,  it  will  nowhere  be  seriously  argued,  that  this 
possible  prolongation  of  the  period  of  suspension,  by  act  of 
law,  beyond  the  express  allowed  limits,  in  any  manner  affects 
the  validity  of  the  gift,  the  enjoyment  of  which  is  so  post- 
poned.    {Vide  p.  168.)     The  possibility  of  the  party  taking 
under  the  limitation  being  in  ventre  sa  mere,  or  an  infant,  is 
implied  in  every  disposition,  the  nature  and  terms  of  which 
do  not  preclude  any  such  contingency ;  and  the  circumstance, 
that  this  may  be  the  course  of  events,  in  a  case,  where  the 
whole  permitted  period  of  remoteness  has  been  expressly 
resorted  to,  can  in  no  way  invalidate  a  limitation  otherwise 
conformable  to  the  rules  of  law.     There  6eems,  therefo  re,to 
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be  do  ground  for  supposing,  that  a  limitation,  which,  in  its 
ordinary  course  of  operation,  may  involve  the  allowance  of 
two  periods  of  gestation,  (one  for  the  ascertainment  of  the 
lives,  and  another  for  the  birth  of  an  infant,  after  the  deter- 
mination of  the  lives,)  will  be  in  any  degree  objectionable, 
by  reason  of  its  complete  enjoyment  being  possibly  postponed 
for  an  additional  period,  sufficient  for  the  birth  of  any  objects 
who  may  be  then  m  ventre  sa  mere,  and  (consequently)  also 
the  term  of  their  infancy. 

P.  165.—  In  the  first  line  of  the  text,  after  the  word,  "  said,"  add 
a  note  (rr)  ;  and  enter  it  thus  :— 
(it)  See  Hargr.  &  Bud.  n.  to  Co.  Litt  20  a,  n.  5  ;  ib.  271  b, 
n.  1,  s.  iii  .2  ;  2  Hargr.  Jarid.  Arg.  59  ;  Powell's  n.  to  F. 
Ex.  Dev.  118  n ;  3  Re.  Pr.  Com.  Rep.  32,  39. 

P.  185.— /If  the  end  of  the  second  paragraph,  add  a  note  (jgg) ;  and 
enter  it  thus : — 
(gg)  See  Habergham  v.  Vincent,  5  T.  R.  92. 

P.  195.— At  the  end  of  note  (g\  add : — 

Trash  v.  Wood,  4  Myl.  &  Cr.  324.  See  Mantel  v.  Grove,  in 
Chancery,  before  Sir  J.  L.  K.  Bruce,  V.  C,  July  19th,  1843. 

P.  225. — In  the  twenty-second  line  of  the  text,  after  the  word, 
"  them,"  add  a  note  (vv) ;  and  enter  it  thus : — 
(vv)  See  Carter  v.  BentaU,  2  Beav.  551. 

P.  280.— ^<  the  end  of  note  (Q.  add  ;— 

But,  it  may  be  observed,  the  question  hinted  at  in  the  text  is 
now  awaiting  the  decision  of  the  Court  of  C.  P.,  in  the  case 
of  Greenwood  v.  Rothwell,  theye  pending.  The  point,  also, 
recently  came  before  Lord  Chanpellor  Sugden,  in  the  case  of 
Crozier  v.  Crozier,  2  Con.  8*  Law.  30$,  where,  in  effect,  and 
according  to  the  construction  adopted,  the  limitation  was  to 
the  issue  as  tenants  in  common  in  fee ;  and  it  was  held,  that 
they  were  entitled  by  purchase.  , 

P.  305.— At  the  end  of  note  (d),  add  ;— 

The  principle,  that  the  construction  of,  "  issue,"  bends,  to  par- 
ticular circumstances,  more  easily  than  that  of,  u  heirs  of  the 
body,"  was  also  recognised  in  the  recent  case  of  Crosier  v. 
Crozier,  2  Con.  &  Law.  309, 

J\  327.m/ft  the  end  of  the  seventh  line  of  the  text,  add  a  note 
(  pp)  ;  and  enter  it  thus  :— 
(pp}  See.  the  late  case  of  Mantel  v.  Grove,  before  V.  C.  Sir  J. 
£.  K.  Bruce,  July  19th,  1843. 


ADDENDA.  729 

P.  829.—iA  the  end  of  note  (*),  add  ;— 
See  the  case  of  Mantel  v.  Grove,  ubi  supra. 

P.  847.— At  the  end  of  note  (I),  add  :— 

In  support  of  the  position  in  the  text,  it  is  to  he  observed,  that 
the  recent  case  of  Woodcock  v.  Rennich,  4  JBeav.  190,  estab- 
lishes, that,  where  there  is  no  direct  independent  gift  to 
children,  in  default  of  appointment,  but  that  gift  is  expressed 
in  the  sentence  which  comprises  the  words  creating  the  power, 
the  objects  of  the  power  and  the  objects  of  the  gift  an  neces- 
sarily the  same. 

P.  349. — In  note  (jj)t  after  the  reference  to  Keating  v.  Keating, 
add: — 
And  Crozier  v.  Crozier,  2  Con.  &  Law.  309 ;  in  which  latter 
case,  however,  no  question  conld  arise,  as  to  the  effect  of  a 
power  of  distribution  upon  words  referring  to  a  failure  of 
issue,  since  there  was  no  gift-over  after  the  implied  limita- 
tion to  the  issue. 

P.  355.— At  the  end  of  note  (»),  add  ;— 

And  see  judgment  in  Crosier  v.  Crozier,  2  Con.  &  Law.  309. 

P.  884. — At  the  end  of  note(x),  add ; — 

Indeed,  in  some  cases,  the  absencejof  a  limitation  on  failure  of 
issue  has  been  relied  upon,  in  support  of  the  construction  of 
the  issue  taking  bj  purchase.     See  Crozier  v.  Crasser,  2  Con. 
&  Law.  309.     Sed  vide  remarks  on  this  doctrine,  2  Jarm 
Wills,  346. 

P.  385.— After  the  words,  "  such  issue?  in  the  first  line  of  the 
text,  add  ;— 
or  unless  the  words  of  limitation  or  representation  be  coupled 
with  words  of  division  or  distribution.  (Crosier  v.  Crosier, 
2  Con.  &  Law.  309.  See,  also,  as  toj.the  latter  point,  2 
Jarm.  Wills,  342  n.  351.) 

P.  385.—^*  the  end,  introduce  the  following  paragraph : — 
Again,  the  construction  of,  "  issue,"  as  a  word  of  purchase,  has 
sometimes  proceeded  upon  the  circumstance  of  the  gift  to 
the  issue  being  made  in  the  form  of  a  power  of  distribution 
vested  in  thefparent.  Thus,  in  the  late  case  of  Crozier  v. 
Crosier,  ubi  supra,  there  was  a  devise  to  J.  C.f  for  life,  and 
after  his  decease,  unto^the  issue  male  and  female  of  J.  C, 
begotten  or  to  be  begotten,  on  the  body  of  his  wife,  C.  C, 
to  be  divided  between  and  amongst  them,  in  such  man- 
ner, shares,  and  proportions,  as  J.  C.  should  appoint ;  and  it 
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was  decided,  that  J.  C.  took  an  estate  for  life  only,  and  that 
his  children  were  entitled  in  remainder,  as  tenants  in  com- 
mon in  fee,  or,  rather,  (the  property  being  freehold  for  lives) 
of  the  entire  interest.  See  also  the  previous  cases  of  Target 
v.  Gaunt,  Hockley  v.  Mawbey,  and  Learning  v.  Sherratt, 
cited,  supra,  pp.  348,  349. 
P.  386.— At  the  end  of  note  (d),  add :  — 

See  Earl  of  Verulam  v.  Bathurst,  in  Chancery,  8th  March, 
1843. 
P.  389.— At  the  end  of  note  (<*),  add:->- 

And  see  also,  judgment  of  Lord  Chancellor  Sugden,  m  Crozier 

.    v.  Crozier,  2  Con.  &  Law.  309. 
P.  408. — At  the  end  of  note  (n),  add  : — 

And  see  also,  pp.  38,  41. 
P.  419. — In  the  seventeenth  line  of  the  text,    after  the    word, 
"  boundary"  add  a  note  (aa) ;  and  enter  it  thus : — 

(aa)  And  it  is,  of  course,  clear,  that  a  limitation  will  be  entirely 
void,  even  if  it  be  simply  possible,  that  the  individuals  to 
take  under  it,  may  be  the  issue  of  a  person  unborn,  although 
there  is,  in  fact,  a  person  in  esse,  who  may  answer  the  de- 
scription of  parent  of  the  remote  objects,  and  who,  in  event, 
actually  does  so.  And,  therefore,  if  a  limitation  be  made  to 
a  person  in  esse,  for  life,  and  after  his  decease,  to  his  second 
son,  (in  general  terms,  and  not  by  name,)  for  life,  and  after 
his  decease,  to  his  first  and  other  *ons  successively  in  tail, 
there  seems  no  room  for  doubt,  that  the  ulterior  remainder  is 
void,  because  it  is  not  certain,  that  the  person  who  will 
answer  the  description  of  second  son  of  the  first  taker  is  in 
esse ;  in  other  words,  that  he  will  prove  to  be  a  person, 
whose  issue  would  be  valid  objects  of  express  gift,  within  the 
provisions  of  the  Rule  against  Perpetuities.  Of  this  descrip- 
tion, were  the  limitations  in  the  late  case  of  Wills  v.  Wills, 
1  Dr.  &  War.  439  ;  but  the  circumstances  were  not  such  as 
to  call  for  a  decision  as  to  the  validity  of  the  ulterior  gift ; 
although  that  point  will,  doubtless,  hereafter,  demand  atten- 
tion. 
P.  424. — At  the  end  of  the  second  paragraph,  add  a  note  (kk)  ; 
and  enter  it  thus  : — 

{kk)  In  Mr.  Fearne'a  Posthumous  Works,  p.  285,  an  opinion  of 
that  eminent  writer  is  stated,  upon  a  limitation  to  the  first  son 
of  D.  (a  person  in  esse)  who  should  attain  twenty-five  years  of 
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age ;  which  Mr.  Feame  (as  it  is  conceived,  very  properly,) 
thought  too  remote  :  but  the  opinion  of  that  learned  gentle- 
man is  so  expressed,  as  to  give  rise  to  an  inference,  that  the 
circumstance  of  D.  not  having  any  son  bom  at  the  time  of  the 
creation  of  the  gift,  weighed  with 'him  in  the  conclusion  at 
which  he  arrived.  This,  however,  was,  clearly,  immaterial : 
the  possibility,  that  the  eldest  son  attaining  twenty-five 
might  prove  to  be  a  person  unborn,  was,  undoubtedly,  suf- 
ficient to  invalidate  the  limitation,  although  the  individual 
named  might  have  children  living,  who  eventually  answered 
the  required  description. 
P.  450.— ^J  the  end  of  the  paragraph,  concluding  with  the  word, 
"  settlement"  add  a  note  (aa)  ;  and  enter  it  thus  : — 

(aa)  See  Sugd.  Gilb.  Us.  &  Tr.  275,  276. 
P.  456.— At  the  end  of  note  (*),  add  :— 

Feame,  Posth.  285. 
P.  459. — At  the  end  of  note  (  p),  add : — 

1  Jann.  Pow.  Dev.  407.  n. 
Tn  the  nineteenth  line  of  the  text,  after  the  words,  "  the  gift,"  add 
a  note  (pp) ;  and  enter  it  thus  : — 

(pp)  An  instance  of  a  valid  limitation  to  remote  issue,  within 
the  terms  of  the  position  in  the  text,  occurred  in  the  recent 
case  of  Smith  v.  Farr,  8  You.  &  Coll.  828,  where  a  testator, 
after  directing  the  residue  of  his  estate  to  be  placed  out  and 
invested  by  trustees  on  freehold  or  government  securities, 
bequeathed  the  interest  and  dividends  to  his  several  children, 
for  their  lives*,  and  after  the  decease  of  his  said  children,  unto 
and  between  all  his  surviving  grandchildren  who  should  be  then 
living,  until  the  youngest  should  attain  the  age  of  twenty-one 
years ;  and  upon  the  youngest  of  them  attaining  such  age, 
the  testator  directed,  that  the  whole  should  be  converted  into 
money,  and  the  produce  paid  and  divided  between  all  such 
his  said  grandchildren,  and  the  children  and  child  of  any  such 
grandchild  who  might  be  then  dead,  leaving  lawful  issue  ; 
such  children  or  child  to  take  his,  her,  or  their  parent's  share ; 
and  if  but  one  such  grandchild  who  should  attain  the  age  of 
twenty -one,  in  trust  for  such  grandchild,  his  or  her  heirs, 
executors,  administrators,  and  assigns.  A  question  arose 
upon  the  claim  of  the  children  of  a  grandchild  who  died 
before  some  of  the  testator's  children  ;  and  it  was  held,  that 
the  substitutionary  gift  only  extended  to  issue  of  those  grand* 
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children  who  survived  all  the  children  ;  each  grandchildren 
alone  being  entitled  under  the  original  gift :  and  no  doubt 
seems  to  have  been  (nor  could  have  been)  entertained,  as  to 
the  legal  capacity  of  the  great-grandchildren,  who  were 
within  the  terms  of  the  limitation.  Such  great-grandchildren 
(although  the  issue  of  persons  bom  and  unborn)  must  neces- 
sarily be  ascertained  on  the  attainment  by  the  youngest 
grandchild  of  the  age  of  twenty-one ;  and,  as  that  event 
must  happen,  if  at  all,  within  or  at  the  expiration  of  twenty- 
one  years  from  the  decease  of  persons  m  esse,  (viz.,  the  tes- 
tator's children,)  the  gift  was  unquestionably  good,  so  far  as 
respects  the  point  of  remoteness. 

P.  477. — At  the  end  of  the  paragraph,  add : — 
It  is  almost  unnecessary  to  observe,  that  the  rule  requiring  the 
acquisition  of  a  qualification  which  is  to  ascertain  the  object 
of  a  gift,  to  be  such,  (either  internally,  or  by  express  provi- 
sion,) as  will  not  extend  beyond  the  period  of  the  minority 
of  that  person,  if  possibly  or  actually  unborn,  has  no  appli- 
cability whatever  to  a  case,  where,  from  the  nature  of  the 
description,  it  must  necessarily  be  represented  at  the  deter- 
mination of  a  life  in  being.  Such  is  the  contingency  involved 
in  a  gift  to  the  individual  who  shall  be  the  second  son  of  a 
person  in  esse  at  the  time  of  his  decease :  the  person  even- 
tually filling  that  character  may  be  a  son  unborn  at  the 
creation  of  the  gift ;  but,  at  whatever  age  that  individual  is 
ascertained,  by  the  death  of  the  parent,  a  life  in  being  con- 
stitutes the  extreme  period  of  suspension;  A  limitation  of 
this  kind  occurred  in  the  late  case  of  Wills  v.  Wills,  1  Dr.  & 
War.  489,  above  observed  upon  in  reference  to  another 
feature  of  the  dispositive  scheme. 

P.  488. — At  the  end  of  the  first  paragraph,  add  a  note  (gg) ;  and 
enter  it  thus  :— 
(gg)  Sed  vide  J  Jarm.  Pow.  Dev.  406,  n, 

P.  498. — At  the  end  of  note  (m),  add:-~ 

And  see  also  remarks  of  Sir  W.  Grant,  M.  R.,  2  Mer.  891. 

P.  510. — At  the  end  of  tTie  paragraph,  add:-** 

The  Real  Property  Commissioners  (8  Rep.  41, 42,)  put  the  case 
of  an  executory  estate  being  limited  to  take  effect,  either  in 
case  A,  shall  die  in  the  lifetime  of  B.,  or  in  case  there  shall  be 
an  indefinite  failure  of  issue  of  C,  and  consider,  that  such  an 
estate  will  be  wholly  void,  because  the  Rule  requires,  that  it 
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should  be  absolutely  certain,  that  the  estate  should  vest  within 
the  proper  period.  Now,  although  this,  it  will  be  observed, 
is  not  strictly  an  instance  of  a  limitation  with  a  double  aspect 
or  on  alternative  contingencies,  it  seems  highly  questionable, 
whether  the  limitation  supposed  is  not  of  a  very  similar  cha- 
racter, and  ought  not  to  be  allowed  to  operate  upon  the  same 
principle.  The  rule,  it  is  conceived,  is  not,  that  it  must  be 
absolutely  certain,  that  the  estate  will  vest  within  the  proper 
period,  but,  that,  if  it  take  effect  at  aU9  the  event  on  which  it 
is  limited  to  arise,  must  be  such  as  will  necessarily  happen 
within  the  prescribed  limits.  Setting  aside  the  remote  con- 
tingency in  the  case  supposed,  (and  the  rejection  of  the 
remote  branch  of  the  alternative,  is  always  implied  in  every 
instance  of  a  limitation  with  a  double  aspect,)  this  is  the  cha- 
racter of  the  gift  in  case  A.  shall  die  in  the  lifetime  of  B. ; 
and  it  should  seem,  therefore,  that  such  a  gift  is  open  to  no 
just  exception. 

P.  581. — At  the  end  of  the  paragraph,  concluding  with  "entail" 
add  a  note  (gg) ;  and  enter  it  thus : — 
(gg)  See  Phipps  v.  Kelynge,  2  Yes.  &  B.  57,  n  ;  Powell's  F.  Ex. 
Dev.  84,  n. 

P.  597.— -rf*  the  end,  add  the  following  paragraph  ;— 

It  is  to  be  observed,  that  a  trust  for  accumulation  will  not  be 
void,  as  extending  to  an  indefinite  period,  when  there  will 
certainly  be  a  right  in  some  person  interested  in  the  accumu* 
lations,  or  in  the  property  to  be  obtained  by  them,  to  put  an 
end  to  the  former,  and  claim  an  absolute  transfer  of  the  fund 
or  property,  within  the  legal  period.  See  Phipps  v.  Kelynge, 
2  Ves.  &  B.  57,  n. ;  and  observations  of  Sir  W.  Grant,  M.R., 
upon  that  case,  2  Yes.  &  B.  62,  63.  See  also  Lord  Tregon- 
well  v.  Sydenham,  8  Dow.,  194  ;  infra,  639,  640. 

P.  664.— 'A t  the  end  of  the  first  paragraph,  add  a  note  (hk) ;  and 
enter  it  thus  :— 
(kk)  See,  as  authorities,  St.  George  v.  St.  George,  Print.  Ca. 
Dom.  Proc.  1767,  ca.  26 ;  NichoUs  v.  Sheffield,  2  Bro.  C.  C. 
215 ;  Heneage  v.  Heneage,  4  T.  R.  13 ;  Butl.  n.  to  Co.  Litt 
271  b,  n.  1,  s.  iii.  2;  F.  C.  R.  563;  Gilb.  Us.  &  Tr.  157, 
158 ;  1  Sand.  Us.  &  Tr.  194 ;  1  Jarm.  Pow.  Dev.  408 ;  Cru. 
Dig.  tit.  xxxii.,  c.  26,  s.  18. 
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Extract  from  the  Third  Report  of  the  Commissioner*  appointed  to 
inquire  into  the  Law  of  England  respecting  Real  Property,  presented 
to  King  William  the  Fourth,  in  May,  1832. 

All  future  interests,  not  being  remainders,  are  restrained  in 
their  limits  by  the  rules  of  law  relating  to  Perpetuities ;  and 
upon  these  it  will  be  necessary  to  offer  some  remarks,  pointing 
out  their  origin,  and  recommending  some  modification  as  to  their 
boundaries. 

The  ancient  Common  law  did  not  restrain  the  creation  of  future  No  period  of 

interests  to  a  given  period.   The  time  allowed  for  re-entries  under  Perpetuity  was 

r  known  at  the 

conditions  broken,  and  for  grants  of  rent-charges,  or  other  incor-  Common  law. 

poreal  hereditaments,  commencing  in  futuro,  and  for  creating  the 
interesse  termini,  was  indefinite,  however  Courts  of  Justice  may  at 
present  be  disposed  to  consider  them  within  that  policy  of  the  law 
which  restrains  perpetuities.     Sir  Edward  Coke  expressly  says, 
"  If  I  enfeoff  another  of  an  acre  of  ground,  upon  condition  that  if 
mine  heir  shall  pay  the  feoffee,  &c,  twenty  shillings,  he  and  his 
heirs  shall  enter,  this  condition  is  good."  We  know  of  no  bounds 
originally  fixed  by  the  Common  law  within  which  interests  of  these 
kinds  were  restrained  ;  and  it  is  a  mistake  to  suppose  that  at  the 
Common  law,  properly  so  called,  there  was  any  rule  against  perpe- 
tuities.    The  rule  of  construction  said  to  have  been  adopted,  that  The  rale  that  a 
a  remainder  is  not  valid  if  it  be  to  take  effect  upon  a  possibility  ^"'n^be 
grounded  upon  a  possibility,  or  upon  a  double  possibility,  had  no  limited  on  a 
reference  to  the  laws  against  perpetuities.     Lord  Coke  observes,  rjjjT ^  Shno 
"  A  possibility  which  shall  make  a  remainder  good  ought  to  be  a  reference  to 
common  possibility,  and  potentia  propinqua,  as  death,  or  death  PerPei™ty- 
without  issue,  or  coverture,  or  the  like.  If  a  lease  be  made  for  life,  2  Co.  61. 
with  remainder  to  the  heirs  of  J*  S,,  this  is  good,  for  by  common 
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possibility,  J.  S.  may  die  during  the  life  of  the  tenant  for  life  ; 
but  if  at  the  time  of  the  limitation  there  is  no  such  person  as  J.  S.f 
but  during  the  life  of  the  tenant  for  life  J.  S.  is  born  and  dies,  his 
heir  shall  never  take."  This  amounts  to  a  double  possibility ;  first, 
that  such  a  person  as  J.  S.  shall  be  born,  which  is  very  uncertain ; 
and,  secondly,  that  he  shall  die  during  the  particular-estate,  which 
is  another  uncertainty  grafted  upon  the  former.  Now  this  has 
nothing  restrictive  of  alienation  in  it,  since  both  the  common  and 
double  possibility  must  have  taken  effect,  if  at  all,  upon  the  deter- 
mination of  the  particular-estate. 

Indeed  the  existence  of  the  rule  itself  may  be  considered  as  ex- 
tremely doubtful.  Lord  Chancellor  Nottingham  observed,  "  That 
there  may  be  a  possibility  upon  a  possibility,  and  that  there  may 
be  a  contingency  upon  a  contingency,  is  neither  unnatural  nor 
absurd  in  itself;  but  the  contrary  rule,  given  as  a  reason  by  my 
Lord  Popham  in  the  Rector  of  Chedingtoria  case,  looks  like  a 
reason  of  art,  but  in  truth  there  is  no  kind  of  reason  in  it,  and  I 
have  known  thai  rule  often  denied  in  Westminster  Hall." 

Modern  determinations  have  established  his  lordship's  opinion ; 
but  we  think  it  advisable  that  the  law  should  be  relieved  by  a 
legislative  declaration  from  that  doubt  to  which  it  must  be  con- 
sidered exposed,  from  the  conflicting  doctrines  of  such  high 
authorities. 

At  an  early  period  (18  Edw.  1,)  an  Act,  commonly  called  the 
Statute  De  donis  conditionalibtu,  created  a  direct  perpetuity,  by 
enabling  parties  to  establish  a  perpetual  and  unalienable  entail ; 
and  this  continued  until  the  ingenuity  and  good  sense  of  judges, 
without  the  aid  of  the  legislature,  and- in  opposition  to  a  positive 
Act  of  Parliament,  enabled  tenants  in  tail  to  unfetter  their  estates, 
in  favor  of  the  free  circulation  of  property.  The  invention  or  ap- 
plication of  recoveries  having  enabled  persons  to  defeat  the  pro- 
visions of  the  Statute  De  donis  conditionaUbus,  and  the  evils  atten- 
ding on  perpetual  entails  having  been  experienced,  the  judges 
became  jealous  of  allowing  any  limitation  tending  to  a  perpetuity. 
The  present  laws  against  perpetuities  seem  to  have  originated  sub- 
sequently to  the  allowance  of  recoveries,  in  order  to  provide 
against  attempts  by  covenants,  or  provisions  in  settlements,  to  re- 
strain tenants  in  tail  from  suffering  recoveries,  or  levying  fines. 
Sir  Francis  Bacon  observes,  "  There  is  started  up  a  device  called 
perpetuity  ;  which  is  entail,  with  a  proviso  conditional  tied  to  his 
estate  not  to  put  away  the  land  from  his  next  heir,  and  if  he  do, 
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to  forfeit  his  own  estate.  Which  perpetuities,  if  they  should  stand, 

would  bring  in  all  the  former  inconveniences  subject  to  entails, 

and  far  greater."     It  is  sufficient  to  say,  in  the  language  of  Sir 

Francis  Bacon,  that  these  perpetuities  "  did  not  stand ;"  and  from 

this  period,  upon  an  authority  of  such  weight,  we  may  date  the 

first  attempt  to  create  perpetuities.     Since  that  period  there  has 

been  a  continual  struggle  between  ingenious  lawyers  on  the  one 

hand,  to  lengthen  the  periods  of  perpetuity,  and  Courts  of  Justice 

on  the  other,  to  restrain  them  within  proper  limits.     It  will  not  History  of 

be  improper  to  trace  shortly  the  history  of  modern  perpetuities.       attempts  to 

The  most  obvious  mode  seems  to  have  been  that  of  creating  in  create  perpe- 
wills  direct  limitations,  within  which  the  inheritance  was  attempted 
to  be  prevented  from  vesting  in  any  person,  as  a  devise  to  one  for  1.  By  making 
life,  and  afterwards  to  every  one  who  should  be  his  heir  for  life ;  ™£^fa. 
so  a  devise  to  J.  S.  for  ninety-nine  years,  if  he  should  so  long  live,  life,  or  years 
with  remainder  to  the  first,  second,  third,  and  fourth  sons  of  J.  S.,  ^I^Uves.  e 
and  the  issue  male  of  their  bodies,  for  the  like  term  of  ninety-nine 
years,  if  they  should  respectively  so  long  live,  as  they  should  be 
in  seniority  of  birth.  In  the  first  of  these  cases,  the  Court  adjudged 
an  estate  in  possession  to  the  first  devisee  for  life,  with  remainder 
to  the  next  heir  for  life,  but  no  estate  to  any  other  heir ;  and  in  the 
second,  the  devises  to  J.  S.,  and  his  first  unborn  child  were  held 
good,  but  every  other  devise  was  considered  void. 

In  these  cases  the  ulterior  limitations  were  considered  inopera-   In  these  cases 
tive ;  but  in  other  cases  Courts  of  Justice  have,  in  aid  of  the  in-  {•tHJjJujy 
tention,  supported  limitations  of  a  similar  nature,  not  as  estates  for  were  held 
life,  but  as  estates-tail  to  the  unborn  sons  under  a  doctrine  called  ^L^tuftr 
flf-pr&s*     Thus,  where  there  was  a  devise  to  trustees  in  trust  to  was  avoided  by 
convey  to  A.  for  life,  and  after  his  decease  to  his  first  son  for  life,  doctm©/* 
and  so  to  the  first  son  of  such  first  son  for  life,  &c. ;  and  if  no  issue 
male  of  the  first  son,  then  to  the  second  son  of  A.  for  life,  and  to 
his  first  son,  &c,  with  many  remainders-over  to  persons  for  their 
lives  successively,  Lord  Cowper  held  this  to  be  a  perpetuity  ;  but 
that  the  conveyance  was  to  be  made  by  the  trustees  as  near  the 
intent  as  the  rules  of  law  would  permit ;  that  is,  by  making  all  the 
persons  in  being  tenants  for  life,  and  limiting  estates-tail  to  the 
unborn  sons.     This,  it  will  be  observed,  was   the  case  of  an 
executory  trust,  in  the  execution  of  which  the  Court  of  Chancery 
assumes  considerable  latitude  of  construction,  in  order  to  assist  the 
intention  ;  but  there  are  instances  in  which  the  rule  has  been 

a  2 


IV 


APPENDIX. 


[i.] 


2.  By  powers 
of  revocation, 
authorising  die 
conversion  of 
etUtet-Uil 
into  life-estates, 
this  wmt  held 
▼oid. 


3.  B7  con- 
structing 
springing  and 
shifting  uses* 
eiecutory 
devises  and 
executory 
trusts. 


adopted  in  tbe  case  of  legal  devices.  The  doctrine  of  fy-pr&, 
however,  baa  not  been  extended  to  limitations  in  a  deed. 

By  construing  limitations  to  unborn  sons  (where  there  are 
words  to  authorise  it,  as  in  default  of  issue  male,  &c.,)  to  be  estates 
in  tail  in  such  sons,  a  perpetuity  was  avoided ;  for  the  first  tenant 
in  tail  in  possession  might,  by  means  of  a  common  recovery,  ac- 
quire the  fee-simple  by  destroying  the  estate -tail,  and  all  remain- 
ders expectant  on  it 

Another  contrivance  was  resorted  to,  for  establishing  life-estates 
to  unborn  descendants  in  succession,  by  the  aid  of  powers  of  revo- 
cation. An  estate  was  devised  to  A.  B.,  during  his  life,  with 
remainder  to  his  first  and  other  sons  successively  in  tail ;  but  with 
a  direction  to  trustees,  upon  the  birth  of  every  son,  tenant  in  tail, 
to  revoke  the  estate-tail  limited  to  the  son,  and  to  reduce  it  to  a 
tenancy  for  life,  with  remainder  to  his  first  and  other  sons  succes- 
sively in  tail ;  and  thus  by  creating  a  succession  of  estates  for  life, 
by  way  of  substitution  for  the  original  estates-tail,  to  create  a 
direct  perpetuity.     This  contrivance,  however,  also  failed  of  effect. 

Various  expedients  were  thus  from  time  to  time  resorted  to,  in 
order  to  perpetuate  the  possession  of  estates  in  families  ;  but  such 
expedients  were  invariably  disappointed,  from  the  determination  of 
the  Courts  to  defeat  all  contrivances  tending  to  effect  an  object 
which  they  considered  it  so  impolitic  to  allow  to  be  effected. 

The  ingenuity,  however,  of  later  times,  at  length  invented  a 
system  which  enabled  the  possessors  of  property  to  tie  it  up  for  a 
more  considerable  period  than  the  law  had  hitherto  allowed ;  and 
this  was  accomplished  by  constructing,  out  of  the  Statute  of  Uses 
and  Wills,  in  connexion  with  the  doctrine  of  trusts,  that  species  of 
estates  already  alluded  to,  called  (according  to  the  mode  of  their 
creation,)  Springing  or  Shifting  Uses,  Executory  Devises,  or 
Executory  Trusts.  It  is  with  reference  to  these  estates  that  the 
modern  doctrine,  limiting  the  extent  of  perpetuities,  has  arisen  ; 
and  it  is  owing  to  this  circumstance  that  it  has  been  so  little  dis- 
cussed with  reference  to  estates  and  interests  arising  by  other  means. 
If,  for  instance,  an  estate  were  devised,  or  a  use  limited  to  a  man 
and  his  heirs  for  ever,  which  would  confer  on  him  a  fee-simple,  and 
upon  which  a  remainder  could  not  have  been  limited  at  the 
Common  law,  but  if  he  should  die,  leaving  J.  S.,  then  to  J.  S.,  this 
was  an  executory  devise,  or,  as  the  case  might  be,  a  springing 
use,  which,  taking  effect  within  the  compass  of  a  life,  was  held  good. 


[I  J  APPENDIX. 

It  is  useless  to  mention,  in  detail,  the  various  cases  which  have 
been  determined  on  this  subject.  But  we  consider  it  proper  to 
state  the  leading  case,  (the  Duke  of  Norfolk's,  1681,)  which  was 
in  substance  thus  :  Henry  Frederick,  Earl  of  Arundel,  had  issue, 
Thomas  (his  eldest  son),  Henry,  Charles,  Edward,  Francis,  and 
Bernard,  and  a  daughter  Katherine ;  Thomas,  the  eldest  son,  was 
non  compos  mentis.  By  indenture,  dated  the  4th  day  of  March, 
1647,  and  made  between  the  Earl  of  the  one  part,  and  the  Duke 
of  Richmond  and  others  of  the  other  part,  the  Baronies  of  O.  and 
B.  were  conveyed  to  the  use  of  the  Earl  for  life,  with  remainder  to 
trustees  for  200  years,  with  remainder  to  Henry,  the  second  son, 
and  the  heirs  male  of  his  body,  with  remainder  to  Charles 
in  tail-male,  with  remainder  to  Edward  in  tail-male,  with  remain- 
der  in  like  manner  to  the  other  sons,  with  remainder  to  the  right 
heirs  of  the  Earl.  By  another  deed  the  trusts  of  the  term  of  200 
years  were  declared-  to  be  to  attend  the  inheritance ;  the  profits 
to  be  received  by  Henry,  the  second  son,  and  the  heirs  male  of  his 
body  ;  and  in  default  of  such  issue  by  such  other  persons  as,  ac- 
cording to  the  limitation  of  uses,  would  have  been  entitled  to  them 
in  case  no  such  term  hacF  been  created,  so  long  as  Thomas,  (the 
eldest  son,)  or  any  issue  male  of  his  body  should  live ;  but  in  ease 
Thomas  should  die  without  issue  male,  in  the  lifetime  of  Henry,  or 
if  after  his  death  the  dignity  of  Earl  of  Arundel  should  descend 
upon  Henry,  then  Henry  or  his  issue  should  have  no  further 
benefit  of  the  term  of  200  years,  but  the  benefit  of  it  should  accrue 
to  Charles  and  the  heirs  male  of  his  body,  with  like  limitations- 
over  to  the  rest  in  succession. 

Thomas,  the  eldest  son,  died  without  issue  male,  and  the 
Earldom  of  Arundel  and  Dukedom  of  Norfolk  descended  upon 
Henry. 

A  question  arose,  whether  the  trust  of  the  term  for  Charles,  &c, 
was  valid  after  the  trust  for  Henry  and  the  heirs  male  of  his 
body  ?  It  must  be  observed,  that  the  trust  for  Henry  and  the 
heirs  male  of  his  body,  if  it  had  rested  there,  would  have  vested 
the  whole  beneficial  interest  in  him,  subjeet  to  the  previous  trust, 
that  the  term  should  attend  the  inheritance ;  and,  therefore,  the 
real  point  was,  whether  the  executory  trust,  to  take  effect  upon 
the  event  of  Thomas  dying  without  issue  male,  during  Henry's 
life,  could  be  supported  in  equity. 

The  Lords  Chief  Justices,  Pemberton  and  North,  and  the  Chief 
Baron  Montague,  unanimously  considered  the  trust  for  Charles, 
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in  the  event  of  the  death  of  Thomas  without  issue  male  in  the 
lifetime  of  Henry,  void ;  but  the  Lord  Chancellor  Nottingham,  in 
a  distinguished  argument,  decided  it  to  he  good*  which  decree 
was  afterwards  affirmed  in  the  House  of  Lords.  The  ground  of 
this  decision  was,  that  the  trust  for  Charles  was  to  take  effect 
during  Henry's  life,  and,  therefore,  not  against  the  rule  of  per- 
petuity. 

It  was  argued  in  this  case,  that  all  the  trusts  subsequently  to 
the  trusts  for  Charles  and  the  heirs  male  of  his  body  were  void, 
as  directly  tending  to  a  perpetuity. 

As  the  Court  of  Chancery  thus  allowed  a  limitation  defeating  a 
prior  estate,  upon  an  event  happening  during  one  life  in  being  at 
the  time  the  limitation  was  created,  it  seemed  to  follow  that  the 
principle  of  the  decision  would  extend  to  any  number  of  lives  then 
living ;  for  whatever  might  have  been  the  number,  the  trust  or 
limitation  was  still  in  fact  confined  to  one  life,  that  is  to  say,  the 
life  of  the  survivor.  Subsequently,  Courts  of  Justice  prolonged 
the  period  during  which  property  might  be  rendered  inalienable 
beyond  a  life  or  lives  in  being  to  the  extent  of  the  minority  of  an 
infant  person,  allowing  also  the  period  St  gestation  for  the  birth  of 
such  infant  person ;  and  this  was  done  in  analogy  to  the  case  of 
settlements ;  for  if  a  settlement  had  been  made  to  the  use  of  A. 
for  life,  with  remainder  to  his  first  and  other  sons  successively  in 
tail,  with  remainders-over,  the  first  tenant  in  tail  could  not  be 
deprived  of  the  possession  beyond  a  life  in  being,  although  in  con- 
sequence of  his  minority  he  might  have  been  deprived  of  the 
actual  power  of  alienation  until  twenty-one  years  after. 

In  a  late  case  the  question  was  raised,  whether  a  limitation  after 
an  estate  for  life  or  lives  in  being,  and  a  gross  term  of  twenty-one 
years,  was  authorized  by  the  rule  prescribing  the  limits  of  spring- 
ing uses,  and  executory  devises  ;  and,  it  was  contended  that,  by 
analogy  to  settlements,  the  twenty-one  yean  must  depend  upon 
the  minority  of  a  person  intended  to  take  under  the  limitations. 

The  decision  in  that  case  has  not  been  considered  to  settle  the 
question.  It  has  been  revived  in  a  case  which  we  shall  presently 
notice. 

The  late  Mr.  Thellusson'e  will  shows  the  inconvenience  which 
might  attend  the  allowing  executory  or  springing  limitations  to 
depend  upon  a  great  number  of  lives. 

In  that  case  the  testator  directed  that  his  trustees,  their  heirs 
and  assigns,  should  from  time  to  time,  during  the  lives  of  his  sons, 
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Peter  Isaac  Thellusson,  George  Woodford  Thellusson,  and  Charles 
Thellusson,  and  of  his  grandson,  John  Thellusson,  and  of  such 
other  sons  as  his  son,  Peter  Isaac  Thellusson,  then  had  or  might 
have,  and  of  such  issue  as  his  said  grandson,  John  Thellusson, 
might  have,  and  of  such  issue  as  any  other  sons  of  his  son,  Peter 
Isaac  Thellusson,  might  have,  and  of  such  sons  as  his  sons,  George 
Woodford  Thellusson  and  Charles  Thellusson,  might  have,  and  of 
such  issue  as  such  sons  might  have,  as  should  be  living  at  the  time 
of  his  decease,  or  born  in  due  time  afterwards,  and  during  the  lives 
of  the  survivors  and  survivor  of  the  several  persons  aforesaid, 
receive  the  rents  of  the  estates  by  the  testator  devised  and 
directed  to  be  purchased ;  and  should  from  time  to  time  invest 
the  monies  arising  from  the  rents  in  such  purchases  as  he  had 
before  directed  to  be  made  with  his  personal  estate,  and,  from  time 
to  time  should  receive  and  invest  the  rents  of  the  said  manors,  &c, 
in  the  manner  thereinbefore  directed  *with  respect  to  the'  rents  of 
the  estates  by  him  devised,  and  to  be  originally  purchased  as  afore- 
said; and  then  the  testator  directed  that  the  estates  devised  and 
directed  to  be  purchased,  should  be  divided  into  three  lots,  and  that 
the  premises  contained  in  one  of  the  lots  should  be  conveyed  to  the 
eldest  male  lineal  descendant,  then  living,  of  his  son  Peter  Isaac 
Thellusson  in  tail-male,  with  limitations-over  hi  moieties  to  the 
respective  future  male  descendants  of  the  two  younger  sons,  with 
cross-remainders ;  and  then  he  directed  a  settlement  to  be  made 
of  the  two  other  lots,  in  the  like  manner.  These  devises  were 
sustained  by  a  decree  of  the  Court  of  Chancery,  and  afterwards 
on  an  appeal  to  the  House  of  Lords. 

It  will  be  seen  that,  by  the  above  plan,  the  rents  were  to  be 
accumulated  during  the  lives  of  the  numerous  persons  therein 
mentioned,  who  should  be  living  at  the  testator's  death;  and 
afterwards,  the  estates  were  directed  to  be  settled  in  such  manner, 
that  the  first  tenant  in  tail  could  not  be  ascertained  until  the  death 
of  the  surviving  cestui  que  vie. 

The  testator  died,  entitled  to  a  considerable  real  and  personal 
estate.  Taking  such  real  and  personal  estate  to  amount,  at  the 
testator's  decease,  to  600,000/.,  it  was  stated  by  Mr.  Hargrove, 
that  the  fund  might,  by  the  means  of  accumulation,  amount,  in  a 
possible  case  of  the  duration  of  lives,  and  twenty-one  years  after- 
wards, to  seventeen  or  eighteen  millions  of  money. 

A  case,  so  extravagant,  and  so  contrary  to  policy,  did  not  The  power  of 
escape  the  attention  of  the  Legislature,  which,  by  the  Statute  39  jjjjjjijf  accu" 
&  40  Geo.  3,  c.  98,  restrained  the  period  of  accumulation  "  to  the  restrained  by 
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■tat.  39  &  40  life  or  lives  of  any  grantor  or  grantors,  settlor  or  settlors,  or  the 
'  '  term  of  twenty-one  years  from  the  death  of  such  grantor,  settlor, 
devisor  or  testator,  or  during  the  minority,  or  respective  minorities, 
of  any  person  or  persons  who  shall  be  living,  or  in  ventre  sa  mere, 
at  the  time  of  the  death  of  such  grantor,  &c,  or  during  the  mi- 
nority, or  respective  minorities  only,  of  any  person  or  persons 
who,  under  the  uses  or  estates  of  the  deeds,  surrenders,  wills,  or 
other  assurances,  directing  such  accumulation,  would,  for  the  time 
being,  if  of  full  age,  be  entitled  to  the  rents,  &c,  so  to  be  accu- 
mulated ;"  but  with  an  exception  as  to  provisions  for  the  pay- 
ment of  debts,  or  raising  portions  for  children,  taking  under  such 
conveyance,  &c.  This  Act  made,  however,  no  alteration  in  the 
period  allowed  for  deferring  the  vesting  of  estates  to  take  effect 
after  a  life  or  lives  in  being,  and  twenty-one  years  afterwards,  but 
merely  confined  the  period  of  accumulation.  It  afforded,  therefore, 
but  a  partial  remedy. 

Case  of  Ben-         In  a  still  later  case,  limitations  of  the  inheritance  were  suspended 

^BdridaL  during  the  lives  of  twenty-eight  persons,  and  the  survivor  of  them, 

and  a  gross  term  of  twenty  years  ;  and  the  estate  created  for  that 
period  (which  was  held  by  the  Vice  Chancellor  to  be  good  in  law) 
was  then  made  the  subject  of  a  series  of  limitations  which,  taken 
by  themselves,  and  as  limited  out  of  the  fee,  would  have  been 
invalid.  A  limitation,  for  instance,  to  the  son  of  an  unborn  son, 
for  ninety-nine  years,  if  he  should  so  long  live,  was  carved  out  of 
it ;  and  although  this  limitation,  if  considered  by  itself,  would  have 
been  bad,  yet  when  it  came  to  be  taken  as  covering  a  portion  only 
of  the  main  period  assigned  for  the  suspension  of  the  estate,  it 
was  held  good ;  for  as  the  whole  period  did  not  exceed  lives  in 
being,  and  twenty  years  afterwards,  there  was  no  perpetuity,  and 
if  there  was  no  perpetuity  in  the  whole,  there  could  be  none  in  the 
part  After  the  decease  of  the  surviving  life,  and  the  end  of  the 
term  of  twenty-one  years,  the  estates  were  settled  to  uses  in  strict 
settlement ;  in  such  manner,  however,  that  the  first  taker  would 
not  be  ascertained  until  that  period  arrived.  The  whole  of  this 
was  effected  by  a  will,  which  in  its  different  clauses  and  provi- 
sions, may  be  considered  as  an  ingenious  and  complicated  piece  of 
legal  machinery. 

Conclusion  that       From  the  above  observations  it  will  be  seen,  that  the  Earl  of 

Sw  hlTbe^n*  Notiin9ham*  in  the  "P  of  Charles  the  Second,  allowed,  against 
created  by  the  the  opinion  of  three  judges  of  the  Common  law,  an  executory 
^d^iMwe**  Revise  or  trust  to  take  effect,  and  defeat  prior  existing  estates, 
extended.  after  one  life  in  being.     From  that  time  the  progress  of  these 
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novelties  in  the  law  has  been  slow ;  but  still,  by  almost  impercep- 
tible degrees,  the  known  limits  have  been  extended  from  one  life 
to  two  or  more  lives,  and  ultimately  to  twenty-eight  lives  and  the 
life  of  the  survivor,  and,  after  the  decease  of  the  survivor,  to  a 
gross  term  of  twenty-one  years ;  and  upon  the  same  principle  the 
period  may  be  extended  to  any  number  of  lives,  for  the  reason 
which  the  judges  have  given  for  sanctioning  the  extension  of  the 
number  of  lives  in  being,  is,  that  the  lives  are  wearing  away  at  the 
same  time,  or,  as  it  has  been  expressed,  "  all  the  candles  are  burn- 
ing at  once." 

Settlements  of  leasehold  estates  for  lives  do  not  at  first  view  Settlement  of 
appear  to  be  within  the  scope  of  the  rule ;  for  they  do  not  seem  }f^„!ne  *bl 
to  be  subject  to  the  inconveniences  attending  restricted  alienation*  within  the 
since  the  lease,  ending  with  a  life  or  lives  in  being,  the  death  of  the  Mme  ml8cnief' 
surviving  life  is  a  determination  of  the  settlement ;  yet  it  is  mani- 
fest, that  when  the  lease  is  renewable,  either  under  an  express 
covenant,  or  by  custom,  or  where  it  is  in  fact  from  time  to  time 
renewed,  the  expiration  of  the  original  lease  for  lives  is  merely 
nominal.     It  may  substantially  amount  to  a  settlement,  if  not  of 
the  fee-simple,  at  least  of  an  interest,  which   may  exceed  the 
boundary  of  perpetuity. 

Questions  frequently  arise,  whether  powers  operating  as  con-  Powers  the 
tingent  and  springing  uses,  are,  from  the  generality  of  the  words  JJJEti 
creating  the  powers,  within  the  limits  of  the  rule.     It  may  be 
proper  to  state  some  remarks  upon  the  nature  and  extent  of  these 
powers,  for  they  frequently  occur  in  practice,  and,  in  respect  to 
most  of  them,  doubts  are  entertained. 

If  an  estate  were  settled  to  the  use  of  A.  B.  and  his  heirs,  with  1.  Use  to  A. 

a  power  of  sale,  or  revocation,  reserved  to  C.  D.  and  his  heirs,  in  fee'  *?* 

i  t»  power  of 

without  requiring  the  consent  of  A.  B.,  or  the  person,  for  the  time  revocation  to 

being,  entitled  to  the  beneficial  ownership,  to  the  exercise  of  the  ^•.andhw 

power,  this  would  have  a  direct  tendency  to  a  perpetuity,  and 

would,  it  is  conceived,  according  to  the  present  state  of  the  law, 

be  void;  but  we  are  not  aware  that  it  has  been  so  expressly 

determined. 

On  the  contrary,  if  an  estate  be  limited  to  the  use  of  A.  B.  and  2.  Use  to  A. 

his  heirs,  with  a  power  reserved  to  C.  D.  and  E.  F.,  and  the  sur-  in  fee»  with 

vivor  of  them,  and  his  heirs,  to  sell  or  exchange,  with  the  consent  revocation  to 

of  A.  B.,  or  the  persons  for  the  time  being  entitled  to  the  owner-  trusteC8»  ^th 
..,  1  ,  *  .,.         ,.,..  consent  of  the 

ship,  there  seems  to  be  no  ground  for  considering  this  objection-  person  entitled. 

able,  on  account  of  its  tending  to  a  perpetuity  ;   for  the  convey- 


APPENDIX. 


PJ 
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remainders  in 
strict  settle- 
ment, with 
power  of 
revocation  to 
third  persons 
to  be  executed 
with  content. 
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B.  for  1000 
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settlement  to 
trustees  for 
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S receding 
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nected  with 
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ance  of  the  estate  by  the  person  entitled  to  the  ownership  would, 
in  effect,  destroy  the  power,  as  he  could  not  afterwards  consent  to 
the  exercise  of  the  power ;  that  is  to  say,  he  could  not  defeat  his 
own  act  or  conveyance  by  a  subsequent  exercise  of  his  power. 

Upon  the  same  principle,  if  an  estate  limited  to  the  use  of  A. 
B.,  for  life,  with  remainder  (in  the  usual  way  of  settlements) 
to  the  use  of  the  first  and  other  sons  successively  in  tail,  with 
remainders-over  of  a  similar  nature,  with  the  ultimate  remainder 
to  C.  D.  in  fee-simple,  with  a  power  of  revocation  reserved  to 
some  other  person,  but  not  to  be  exercised  without  the  consent 
of  A,  B.,  or  the  person  entitled  to  the  freehold  or  inheritance, 
this  power  seems  not  to  be  against  the  rule  of  perpetuity,  for  a 
recovery  by  the  first  tenant  in  tail,  in  possession,  or  a  common 
conveyance,  after  the  determination  of  the  preceding  limitations, 
by  the  remainder-man  in  fee,  would  prevent  any  subsequent 
exercise  of  the  power. 

But  if  an  estate  be  limited  to  A.  B.  for  a  term  of  1000  years, 
so  as  to  vest  the  absolute  legal  and  equitable  interest  in  him, 
with  remainder  to  C.  D.  and  his  heirs,  and  with  a  power  reserved 
to  the  same  C.  D.  and  his  heirs,  to  revoke  or  determine  the  term, 
there  is  reason  to  suppose  this  power  would  be  void ;  for  the 
power  might  be  exercised  after  the  period  fixed  as  the  boundary 
for  perpetuities. 

The  case  seems  to  be  essentially  different,  where  in  the  usual 
way  of  marriage-settlements,  a  term  of  years  preceding  all  the 
other  limitations  is  limited  to  trustees,  for  a  particular  purpose 
connected  with  the  other  limitations  in  the  settlement,  and  usu- 
ally with  a  provision  for  the  cesser  of  the  term,  when  the  purpose 
for  which  it  was  created  has  been  effected  (as  a  term  either  for 
securing  a  jointure,  or  for  raising  portions  for  younger  children), 
subject  to  a  power  of  sale  and  exchange,  to  be  exercised  only  with 
the  consent  of  the  beneficial  owner,  and  which  power,  if  exercised, 
would,  of  course,  overreach  all  the  preceding  limitations.  This 
power  can  scarcely  be  said  to  have  any  tendency  to  a  perpetuity 
as  defeating  the  preceding  term ;  for,  in  the  former  case,  the 
term  must  determine  with  the  death  of  the  jointress,  and  pay- 
ment of  the  arrears,  if  any,  of  the  jointure,  and  in  the  latter, 
upon  payment  of  the  portions ;  and  if  it  be  alleged,  that  the 
payment  of  the  arrears  of  the  jointure  in  the  one  case,  and  of 
the  portions  in  the  other,  may  protract  the  duration  of  the  term 
beyond  the  limits  of  the  restraint  upon  perpetuities,  so  as  to  render 
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it  in  effect  an  absolute  term,  the  proposition  may  be  denied, 
because  the  mere  circumstance  that  the  arrears  and  portions  may 
not  be  raised  or  paid  for  a  period  beyond  a  life  or  lives  in  being 
and  twenty-one  years  afterwards,  if  they  were  (as  they  must  be) 
necessarily  raisable  and  payable  within  the  term,  or  immediately 
on  the  expiration  of  it,  does  not  render  the  trust  for  raising  them 
void  in  equity  ;  and  if  the  trust  be  not  void  in  equity,  how  can  the 
cesser  of  the  term  upon  the  same  event  be  deemed  too  remote  at 
law  ?  The  rules  of  law  and  equity,  so  far  as  they  concern  per- 
petuities, do  not,  we  apprehend,  differ. 

From  these  observations,  it  may  be  inferred  that  the  power  in 
the  case  put  is  not  void  ab  initio,  by  reason  of  its  tendency  to 
overreach  a  preceding  term  ;  and  if  so,  it  cannot,  as  it  is  con- 
ceived, be  void  by  the  term  afterwards  becoming  absolute  by 
alienation,  as  by  a  sale  for  the  purpose  of  raising  the  money 
secured  by  it.  The  exercise  of  the  power  cannot  afterwards 
defeat  the  term  made  absolute  by  alienation,  but  the  power  may 
nevertheless  be  exercised  in  respect  to  the  other  limitations,  but 
Subject  to  the  term  ;  as  in  the  case  where  a  tenant  for  life,  whose 
consent  is  necessary  to  the  exercise  of  a  power,  makes  a  lease, 
there  the  subsequent  exercise  of  the  power  cannot  overreach  the 
lease.  Supposing,  however,  that  the  term  be  in  its  creation 
absolute,  or  without  any  clause  of  cesser,  yet,  considering  that  it 
is  a  mere  security  for  the  payment  of  a  sum  of  money,  and  that 
subject  to  that  charge,  and  until  the  term  is  absolutely  aliened 
for  raising  the  money,  the  term  is  consolidated  with  the  other 
limitations  in  the  settlement,  and  attendant  upon  them,  there 
seems  to  be  no  substantial  objection  to  the  power  on  the  ground 
of  perpetuity. 

With  respect  to  springing  and  shifting  uses,  and  executory  Shifting  uses 
devises,  to  take  effect  upon  the  neglect  of  using  or  continuing  a  JjJ?^^"1 
particular  name,  and  using  certain  arms,  or  upon  the  accession  of  and  arms, 
another  estate,   the  rules  limiting  them  within   the  bounds  of 
perpetuity  are  well  known,  and  do  not  call  for  any  particular 
notice. 

A  power  of  sale  for  raising  money  for  payment  of  debts  gene-  Power  of  solo 
rally,  does  not  seem  to  be  within  the  reasons  of  the  rule  against  debts**1"101* 
perpetuities. 

Courts  of  Justice  do  not  hold  trusts,  executory  devises,  or  Executory 
springing  uses,  which  tend  to  a  perpetuity,  valid  to  the  extent  of  ^"^  be  par- 
the  rule,  and  void  only  as  to  the  excess,  a  doctrine  which  (as  we  tially  good. 
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shall  hereafter  remark  more  fully)  has  been  thought  to  occasion 
much  hardship. 

The  instances  hitherto  adduced  in  illustration  of  the  law  of 
perpetuity,  are  of  interests  springing  out  of  the  Statute  of  Uses 
and  Wills,  or  deriving  effect  as  executory  trusts ;  but  there  are 
interests,  which,  as  they  have  remained  interests  at  the  Common 
law,  and  uninfluenced  by  the  Statute  of  Uses,  or  by  the  doctrine  of 
trusts  or  devises,  have  never  been  considered  to  be  subject  to  the 
rules  against  perpetuity.  We  think  it  proper  to  make  some 
observations  on  these  interests,  for  we  apprehend  they  are  clearly 
within  the  policy,  which  the  law  has  adopted  with  respect  to 
perpetuties. 

1st.  As  to  terms  of  years,  it  has  been  already  observed,  that 
there  was  no  limit  by  the  Common  law  to  their  commencement. 

2nd.  As  to  Common  law  rents,  they  seem  to  be  placed  on  the 
same  footing  as  terms  of  years. 

3rd.  As  to  rights  of  entry  upon  conditions  broken,  they  seem 
not  to  be  confined  within  the  rule.  The  following  case  frequently 
occurs  in  practice,  and  as  far  as  we  know,  has  never  been  deter- 
mined ;  an  estate  is  devised  to  A.  B.,  "  his  heirs  and  assigns,"  on 
condition  that  he  and  they  should  take,  and  continue  to  use  the 
name  and  arms  of  C.  D.  This,  if  anything,  is  strictly  a  condition 
at  the  Common  law,  enabling  the  heir-at-law  of  the  testator  (in 
terms  at  least)  at  any  future  time  to  enter,  in  case  A.  R.  his  heirs 
or  assigns  should  refuse  to  take  the  name,  and  use  the  arms  of 
C.  D.,  although  if  there  had  been  a  devise  to  another  in  case  he 
should  refuse  or  neglect  to  take  the  name,  or  use  the  arms,  it 
would  have  been  an  executory  devise.  Sometimes  a  condition  of 
this  kind  has  been  considered  void  on  account  of  the  absurd  con- 
sequences to  which  it  would  lead. 

There  are  other  views  in  which  this  case  has  been  considered, 
independently  of  its  absurdity  or  tendency  to  a  perpetuity.  Some 
have  thought  that  the  will  passed  a  fee -simple,  determinable  upon 
the  non-performance  of  the  condition ;  but  it  was  not  a  deter- 
minable fee  in  the  proper  sense  of  the  expression,  if  (as  is  perhaps 
the  true  state  of  the  law  on  this  subject)  a  determinable  fee  was 
an  estate  before  the  statute  of  quia  emptor est  as  upon  a  grant  to 
A.  B.  and  his  heirs,  so  long  as  J.  S.  and  his  issue  should  live,  in 
which  case  the  donor  retained  in  the  nature  of  a  right  to  an 
escheat,  a  reversionary  interest  which  arose  on  the  death  of  J.  S., 
and  the  failure  of  his  issue.     But  the  statute  of  quia  emptores,  by 
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destroying  the  tenure  between  the  donor  and  donee,  in  cases 
where  the  fee  was  granted  subsequently  to  the  statute,  put  an 
end  to  any  right  of  reverter  on  such  grants.  Accordingly,  it  is 
said  in  2  And.  1 38,  to  have  been  held  in  a  case  in  the  Book  of 
Assizes,  that  if  land  be  granted  to  one  and  his  heirs,  so  long  as 
J.  S.  or  his  heirs  may  enjoy  the  manor  of  D.,  the  words  "  so  long 
as,  &c."  are  utterly  vain  and  idle,  and  do  not  abridge  the  estate. 

Neither  was  it  a  fee- simple  conditional  at  the  Common  law 
before  the  statute  De  donis,  for  such  an  estate  was  constituted  by 
a  gift  or  a  conveyance  to  a  roan,  and  the  heirs  of  his  body.  This 
was  considered  equivalent  to  a  grant  of  the  fee-simple  upon  which 
no  remainder  could  be  grafted,  in  the  same  manner  as  if  the  grant 
had  been  to  A.  and  his  heirs,  if  he  had  heirs  of  his  body.  The 
birth  of  issue  was  considered  as  a  performance  of  the  condition, 
which  enabled  the  donee  by  alienation  to  destroy  the  right  of 
reverter.  The  remedy  for  the  recovery  of  land  upon  the  reverter, 
was  not  by  entry  for  a  condition  broken,  but  by  a  formedon  in  the 
reverter. 

The  case  put,  therefore,  was  not  a  determinable  fee,  nor  a  fee- 
simple  conditional  at  the  Common  law ;  it  was  simply  a  condition, 
upon  the  breach  of  which  the  heir  of  the  testator  might  re-enter. 

The  rules  relating  to  conditions  seem  to  be  coeval  with  our 
laws  relating  to  Real  Property ;  and  it  is  a  singular  circumstance, 
that  a  difficulty  should  now  arise  of  defining  the  nature  and  extent 
of  a  condition  of  the  kind  above-mentioned. 

To  every  exchange  at  the  Common  law,  an  implied  condition  is  Implied  con- 
annexed,  that  if  either  of  the  parties  exchanging  be  afterwards  ^enUT^poii 
evicted  from  the  estate  he  has  taken  in  exchange,  owing  to  a  an  exchange, 
failure  in  the  title  of  the  other  party,  the  party  so  evicted  may 
re-enter  on  the  estate  which  he  originally  gave  in  exchange  for 
the  one  of  which  he  has  been  deprived,  and  no  period  is  fixed 
within  which  the  re-entry  is  to  be  made. 

In  cases  where  shifting  uses  are  adopted  as  a  substitute  for  the 
right  of  entry,  they  appear  to  be  directly  within  the  rule  against 
perpetuities. 

There  are  some  rights  of  entry  under  conditions,  to  which  it  Rights  of 
may  be  safely  concluded  that  the  rule  against  perpetuities  should  ^Xtions 
not  be  applied,  as  where  a  perpetual  rent-charge  is  granted,  with  yuousgue  (is 
a  power  of  entry  for  satisfying  the  rent  when  in  arrear ;  in  such  J£n£\!UnD* 
case  the  right  of  entry  is  necessarily  co-extensive  with  the  rent, 
and  must  follow  it. 
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We  have  thus  taken  a  review  of  those  parts  of  the  existing  law 
relating  to  perpetuities,  and  those  subjects  connected  with  it,  as 
to  which  we  consider  legislative  enactment  or  declaration  de- 
sirable. It  will  readily  be  admitted,  that  this  is  a  subject  of  great 
importance,  and  great  difficulty.  We  think  it  will  not  be  denied, 
that  the  restrictions  imposed  by  this  doctrine  of  the  Courts  are 
both  beneficial  and  reasonable  in  their  general  extent.  There 
being,  therefore,  no  question  as  to  the  propriety  of  continuing  this 
branch  of  the  Law  of  Real  Property,  we  have  considered  whether 
as  to  the  limits  any  alteration  can  be  usefully  made  in  the  details  of  the  law 
perpetuity.0      i**^  and*  especially  whether  it  is  expedient  to  retain,  in  all  cases, 

that  part  of  the  rule  which  determines,  that  estates  or  interests 
created  so  as  not  necessarily  to  vest  within  the  period  allowed, 
shall  be  altogether  void,  or  whether  in  certain  in  stances,  such 
estates  or  interests,  although  not  necessarily  to  vest  within  the 
period,  may  be  supported,  if  they  shall  in  fact  vest  within  some 
limited  period. 

We  have  seen  that  the  period  of  perpetuity,  as  the  law  now 
stands,  embraces  a  life  or  lives  in  being,  and  some  limited  period 
of  time  beyond  the  duration  of  such  lives. 

I.  As  to  the  lives.  We  have  rally  considered  what  restrictions 
(if  any)  can  be  imposed  as  to  the  number  or  quality  of  the  lives 
to  be  taken.  There  can  be  little  doubt  that  in  some  of  the  cases 
we  have  adverted  to,  the  number  of  lives  has  been  arbitrarily 
adopted,  with  the  view  to  lengthen  the  period  of  strict  settle- 
ments; and  this  may  be  expected  to  be  repeated  as  long  as 
the  law  allows  the  assumption  of  an  unlimited  number  of  lives. 
Although  it  may  be  true,  that  a  term  for  the  lives  of  any  number 
of  persons  is  only  a  term  for  the  one  life  of  the  survivor  of  them ; 
yet,  practically,  the  greater  the  number  of  the  lives,  the  longer 
will  be  the  duration  of  time.  If  it  were  desired  to  assume  the  life 
of  a  person  who  should  live  to  the  age  of  one-hundred,  there  would 
be  a  greater  chance  of  finding  such  a  person  amongst  twenty- 
eight  lives  (the  number  taken  in  Bengough  v.  Edridge)  than 
See  Appendix  amongst  three.  We  have,  therefore,  paid  anxious  attention  to  a 
ReDorfon  suggestion  made  from  several  quarters,  that  the  number  of  lives  to 

Real  Property,  be  taken  in  any  case  should  be  restricted  to  three,  or  some  other 
small  number,  but  we  have  found  insuperable  difficulties  in  the 
way  of  such  a  regulation.  There  is  no  observation  more  import- 
ant to  be  borne  in  mind,  than  that  parties  dealing  with  their  pro- 
perty should  be  allowed  the  utmost  latitude  which  is  not  forbidden 
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by  public  policy.  That  rule,  as  applied  to  the  present  subject, 
would  make  it  proper  to  allow  the  use  of  all  such  lives  (to  what- 
ever number  they  might  extend)  as  might  be  in  any  manner  con- 
nected with  the  objects  of  the  settlement,  or  the  dropping  of 
which  might  furnish  the  motives  for  any  of  its  limitations.  For 
instance,  in  settlements  of  large  properties,  subject  to  leases  for 
lives,  or  to  jointures,  or  estates  by  the  curtesy,  some  of  the  limita- 
tions are  often  dependent  on  the  dropping  of  the  existing  leases  or 
incumbrancies ;  in  other  cases,  estates  are  intended  to  shift  from 
one  party  to  another  on  the  dropping  of  the  lives  of  third  persons. 
Tn  such  cases,  and  many  others  that  might  be  put,  it  would  be 
difficult  to  fix  upon  any  number  of  lives  which  should  be  suffi- 
ciently large  to  admit  of  every  limitation  being  effectuated,  to 
which  it  would  in  some  instances  be  desirable  to  give  effect,  and 
which  number  (if  adopted  as  a  general  rule)  would  not  be  too 
large  to  operate  as  any  useful  restriction  :  such  a  regulation  would 
be  also  open  to  the  objection  of  being  arbitrary. 

We  next  turned  our  attention  to  another  criterion  for  restrict-  2.  Whether 
ing  the  number  of  lives ;  and  considered  a  proposal,  also  sug-  berestrained  to 
gested  by  persons  whose  opinions  are  entitled  to  weight,  for  limit-  lives  of  parties 
ing  the  lives  to  be  allowed  to  those  of  persons  taking  interests  in  inserts, 
the  settled  property.     But  here  we  were  met  by  fresh  difficulties ;   See  Appendix 
for  instance,  that  of  determining  what  sort  of  interest  it  should  be  *?  Fl^ 
to  admit  of  the  life  of  the  interested  party  being  considered  within 
the  rule.     It  would  be  difficult  to  exclude  any  interest  on  the 
ground  of  its  minuteness ;  and  yet  if  there  were  no  such  limit,  it 
would  be  easy  to  evade  the  law  by  creating  unsubstantial  inte- 
rests.    The  conclusion  to  which  we  had  come  on  the  subject  of 
contingent  remainders,   increased  this  difficulty,  for,  when  we 
determined  that  contingent  remainders  ought  not  to  fail  by  the 
destruction  of  the  estates  which  supported  them,  but  should  be 
preserved,  after  the  manner  of  executory  limitations,  until  their 
vesting,  it  became  necessary  to  provide  that  the  law  against  per- 
petuities   should  not    be  thereby   infringed,  and  then  immedi- 
ately arose  the  difficulty  of  determining,  how  the  lives  of  persons 
taking  estates  prior  to  the  contingent  remainders  could  be  brought 
within  any  practicable  definition  of  the  lives  of  parties  interested. 
Again,  the  lives  on  which  shifting  limitations  are  to  take  effect, 
are  frequently  the  lives  of  persons  quite  unconnected  with  the 
settled  property.     To  meet  such  cases,  therefore,  it  would  be 
necessary  to  admit  of  some  unconnected  lives ;  and  that  brought 
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back  the  difficulty  of  determining,  to  what  number  of  such  lives 
the  indulgence  should  be  extended. 

Two  modes  have,  however,  occurred  to  us  in  which  this  rule  of 
law  may  be  conveniently  and  beneficially  restricted  as  regards  the 
lives.  It  may  be  declared,  first,  that  the  lives  shall  not  be 
arbitrarily  taken  for  the  purpose  of  postponing  the  vesting  of  a 
future  estate  or  interest ;  and,  secondly,  that  lives  shall  not  be 
made  use  of  for  the  purpose  of  founding  a  term  or  period,  within 
which  to  create  future  estates  or  interests,  which  (if  limited  to 
take  effect  out  of  an  estate  of  inheritance)  would  be  void  as 
infringements  of  the  rule  against  perpetuities. 

The  former  of  these  regulations  is  calculated  to  prevent  the 
recurrence  of  such  cases  as  that  upon  Mr.  TheUusson's  will,  and 
one  of  those  abuses  which  occurred  in  the  case  of  Bengough  v. 
Edridge.  Such  a  regulation  would  at  all  events  dispose  of  cases 
in  which  the  lives  of  the  members  of  the  Houses  of  Parliament,  or 
of  the  boys  of  a  public  school,  or  any  other  fanciful  class  of  lives 
might  be  assumed  (an  expedient  which  has  sometimes  been  sug- 
gested as  practicable  within  the  present  limits  of  the  rule).  This 
will  also  go  far  to  effect  the  object  desired  by  those  who  wish  to 
limit  the  allowance  to  lives  of  parties  interested ;  for  whatever 
difficulty  there  may  be  in  deciding  who  are  parties  sufficiently 
interested,  there  can  be  none  in  deciding  what  persons  are  entirely 
uninterested.  However,  as  Courts  of  Justice  might  find  it  difficult 
in  some  cases  to  decide  whether  the  lives  were  arbitrarily  taken 
for  the  purpose  of  postponing  the  vesting  of  an  estate,  we  think  it 
ought  to  be  declared,  that  all  lives  shall  be  deemed  to  be  arbi- 
trarily taken,  unless  the  contrary  shall  appear  in  the  instrument. 
As  to  all  parties  interested,  and  all  those  whose  life  or  death  may 
furnish  the  motive  for  a  limitation,  it  will  necessarily  appear  that 
they  are  not  arbitrarily  taken.  In  all  other  cases,  it  is  fit  that  the 
motive  and  object  (if  any  exists)  should  be  made  apparent. 

The  second  regulation  would  prevent  the  recurrence  of  the 
other  abuse  which  occurred  in  Bengough  v.  Edridge,  and  will 
also  have  the  effect  of  ascertaining  the  application  of  the  rule  to 
settlements  of  property  held  on  leases  for  lives.  Such  leases  being 
ordinarily  renewable,  settlements  of  them  are  in  truth  not  settle- 
ments of  a  limited  interest;  but  in  all  cases,  the  lives  existing 
in  the  lease,  may,  in  some  sense,  be  considered  as  arbitrarily 
taken  to  furnish  a  period,  during  which  the  rule  of  law  may  be 
substantially,  although  it  is  not  formally  transgressed. 
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The  intent  of  this  rule  of  law  is  to  prevent  the  settlement  of  Tho  int€.nt  of 
property  under  the  doctrine  of  executory  devise  or  shifting  use,  to  put  settlements 
a  greater  extent  than  it  is  practicable  to  carry  it  under  the  Common  hy  executory 

use  or  dense 
law  doctrine  of  particular-estates  and  remainders,  combined  with  the  on  the  same 

operation  of  the  statute  de  donis,  in  creating  estates-tail ;  but  that  footing  ai i  set- 
again  repressed  and  confined  by  the  use  of  common  recoveries,  entail. 
The  effect  of  the  rule  is  to  create  an  analogy  between  the  two  sub- 
jects. But  the  system  which  has  grown  up  with  respect  to  entails 
has  reference  to  the  lives  and  minorities  only  of  those  who  may 
be  objects  of  the  entail  or  settlement,  and,  therefore,  it  is  only  with 
reference  to  such  lives  that  the  analogy  can  exist ;  and  it  is  plainly 
a  misapplication  of  it  to  extend  it  to  lives  no  otherwise  connected 
with  the  settlement  than  as  they  happen  to  circumscribe  the  estate 
or  interest  which  forms  the  subject  of  it 

2.  As  to  the  period  of  perpetuity,  exclusive  of  lives.  There  can  2.  As  to  the 
be  no  doubt  that  this  period  was  at  first  adopted  (as  well  in  .^"j^^  0f 
cases  where  the  suspense  was  to  embrace  a  life  or  lives  also,  as  in  lives. 
those  in  which  it  was  not),  in  order  to  allow  for  a  minority  ;  and 
that,  being  afterwards  extended  to  meet  the  case  of  a  posthumous 
child,  it  came  to  embrace  the  period  of  gestation,  as  well  as  that  of 
infancy.    The  period,  however,  was  ordinarily  spoken  of  as  a  term 
of  twenty-one  years;  and  no  practical  inconvenience  could  be 
pointed  out  as  resulting  from  the  allowance  of  an  absolute  term. 
In  cases  where  no  lives  occurred,  (for  instance,  the  case  of  a  devise 
to  take  effect  three  years  or  ten  years  after  the  death  of  the  testa- 
tor,) it  was  early  considered  that  the  limitation  would  be  good  if 
the  period  of  suspense  did  not  exceed  twenty-one  years,  which 
period  must,  in  such  cases,  have  been  selected  by  analogy  to  the 
period  of  minority.     The  circumstance  of  its  being  so  selected  in 
these  cases  has  appeared  to  us  to  furnish  a  strong  argument  in 
favor  of  admitting  a  gross  term,  in  cases  where  it  is  to  be  taken  in 
addition  to  a  life  or  lives. 

It  has  been  proposed  to  make  the  period  in  all  cases  twenty-two 
years,  and  to  exclude  times  of  infancy  and  gestation.  This  pro- 
posal has  been  made  for  the  purpose  of  obviating  doubts  respect- 
ing the  period  of  gestation ;  but  very  few  of  the  cases  in  which 
such  doubts  occur  have  any  reference  to  the  period  of  perpetuity, 
and  as  the  adoption  of  this  proposal  would,  though  in  a  small 
degree,  enlarge  the  period  of  perpetuity  (which  we  think  it  not  de- 
sirable to  do),  we  have  thought  it  best  to  leave  the  limits  of  the  rule 
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where  we  understand  them  to  be  now  placed,  as  far  as  tbe  law  has 
yet  been  settled. 

We,  therefore,  propose  that  it  should  be  declared,  that  the  period 
during  which  the  vesting  of  a  future  estate  or  interest,  may  be  sus- 
pended, must  not  exceed  the  life  of  a  person,  or  of  the  survivor  of 
several  persons  born,  or  en  ventre  sa  mhre,  at  the  time  of  the 
creation  of  such  future  estate  or  interest,  and  ascertained  for  that 
purpose,  by  the  instrument  creating  the  same,  and  twenty-one 
years  to  be  computed  from  the  dropping  of  such  life,  or  the  mino- 
rity of  some  person  en  ventre  sa  mere  at  the  dropping  of  such  life, 
and  ascertained  for  that  purpose  by  such  instrument. 

To  this  we  propose  to  add  other  declarations,  to  the  effect,  first, 
That  in  the  construction  of  the  rule,  the  time  of  the  death  of 
the  testator  shall  be  deemed  the  time  of  the  creation  of  an  estate 
or  interest  created  by  a  will,  and  the  time  of  the  execution  of  the 
.instrument  creating  the  power  shall  be  deemed  to  be  the  time  of 
the  creation  of  an  estate  or  interest  created  by  the  execution  of  a 
power,  not  tantamount  to  the  absolute  ownerships:  secondly,  That 
a  limitation,  to  take  effect  on  the  determination  of  a  life  or  lives, 
arbitrarily  taken,  for  the  purpose  of  postponing  its  vesting,  shall 
be  void ;  and  that  lives  shall  be  deemed  to  be  so  taken,  unless  the 
contrary  shall  appear  from  the  instrument :  and,  thirdly,  That  a 
limitation,  which  would  be  void  if  created  out  of  an  estate  of  in- 
heritance, shall  not  be  valid  by  reason  of  its  being  to  take  effect 
out  of  any  less  estate. 

The  other  branch  of  the  rule  against  perpetuities,  has  been  the 
subject  of  much  discussion,  and  involves  great  difficulties.  We 
have  already  stated  that  Courts  of  Justice  do  not  model  limitations, 
which  are  open  to  the  objection  of  perpetuity,  so  as  to  render 
them  valid  to  the  extent  of  the  rule,  and  void  only  as  to  the  ex- 
cess. But  great  judges  have  repeatedly  observed,  that  this  part 
of  the  rule  might  with  less  hardship  have  been  differently  settled: 
Sir  W.  Grant  in  particular  expressed  an  opinion  to  that  effect,  in 
a  ease  of  frequent  reference ;  and  most  of  those  whose  opinions 
we  have  been  able  to  collect  on  this  subject,  agree  in  thinking  it 
advisable  that  this  branch  of  the  rule  should  be  considerably 
modified.  It  is,  no  doubt,  desirable  to  adopt  that  course  which 
will  bring  the  rule  against  perpetuities  to  operate  with  the  fewest 
hardships,  in  individual  cases.  We  have,  therefore,  inquired  with 
great  pains  to  what  extent  it  is  practicable  and  expedient  that  this 
part  of  it  should  be  altered. 
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In  some  cases  where  the  limits  are  exceeded,  there  is  no  diffi-  Principles 
culty  in  separating  the  excess,  as  in  the  case  of  a  limitation  to  exo^may  in6 
vest  at  the  age  of  twenty-five,  by  making  it  vest  at  twenty-one.  certain  cases 
In  some  cases  the  separation  is  impossible,  the  limitation  being      •eP*rttod- 
in  its  nature  such,  that  the  excess  cannot  be  precisely  ascertained, 
as  in  the  case  of  a  limitation  to  the  eldest  son  of  an  unborn  child. 

In  other  cases  the  excess  may  be  separated  in  more  than  one 
mode,  and  the  difficulty  is  to  decide  which  ought  to  be  adopted. 
Thus,  a  limitation  after  an  estate  for  life,  to  an  unborn  child,  to 
▼est  at  the  age  of  twenty-five,  may  be  supported  in  either  of  two 
ways ;  first,  if  the  child  should  attain  twenty-five  in  the  lifetime 
of  the  tenant  for  life ;  or,  secondly,  by  cutting  down  the  age  for 
vesting  to  that  of  twenty-one.  In  such  a  case  it  would  be  impossi- 
ble for  any  Court,  without  the  aid  of  a  legislative  rule,  to  determine 
in  which  mode  effect  ought  to  be  given  to  the  limitation.  It  will, 
therefore,  be  necessary  to  specify  the  cases,  and  the  mode  in  which 
effect  is  to  be  given  to  limitations  exceeding  in  their  terms  the 
rule  against  perpetuities. 

Upon  examination,  it  will  appear  that  there  is  a  principle  upon 
which  this  can  be  made.  There  are  two  sorts  of  remoteness,  as 
the  term  is  applied  to  the  limitations  of  future  estates:  Remote- 
ness, as  it  regards  the  event  on  which  the  limitation  is  to  take 
effect ;  and  remoteness,  as  belonging  to  the  objects  in  whose  favor 
the  limitation  is  to  operate.  A  limitation,  to  take  effect  after  a 
general  failure  of  issue,  is  an  example  of  the  former ;  a  limitation 
to  the  son  of  an  unborn  son,  of  the  latter. 

Where  both  of  these  concur,  as  in  a  limitation  after  a  general 
failure  of  issue  to  the  son  of  an  unborn  person,  it  is  of  course  im- 
possible to  support  the  limitation  in  part ;  it  must  be  wholly  void. 
Where  the  event  is  within  the  proper  limits,  but  the  object  of  the 
gift  or  trust  is  unascertained,  or  where  the  event  is  top  remote, 
but  the  gift  or  trust  is  in  favor  of  an  existing  person,  the  limitation 
may  be  partially  sustained. 

A  limitation  after  an  estate  for  life  to  the  son  of  an  unborn  son, 
is  an  instance  of  the  former  kind.  A  limitation  in  these  terms, 
being  a  contingent  remainder,  would  be  allowed  to  vest,  if  a  per- 
son answering  the  description  were  born  during  the  continuance  of 
the  life-estate ;  but  in  the  case  of  a  limitation  to  the  son  of  an  un- 
born person,  after  an  estate  for  years  determinable  on  a  life  in 
being,  this,  being  an  executory  devise  or  springing  use,  would  be 
absolutely  void,  and  yet  there  is  no  substantial  difference  in  the 
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two  cases.  The  life-estate  or  prior  estate  can  only  operate  in 
either  case,  by  cutting  off  from  an  indefinite  period  a  portion, 
daring  which  the  limitation  may  be  allowed  to  Test.  A  limitation, 
after  a  general  failure  of  issue,  to  an  existing  person  for  life  only, 
(which  is  an  instance  of  remoteness  in  the  e?ent,  but  not  in  the 
object,)  is  good,  because  the  law  presumes  a  failure  during  the  life 
to  be  intended  ;  but  if  the  limitation  is  in  fee,  it  is  otherwise  :  and 
yet  in  this  case,  as  in  the  former,  the  time  of  the  life  may  be  cut 
off  from  the  indefinite  period  of  which  it  is  a  part,  and  the  excess 
be  by  that  means  separated.  Upon  the  same  principle,  as  children 
must  come  into  existence  during  the  lives  of  their  parents,  a  gift 
to  a  class  of  children  ascertained  by  reference  to  an  existing  person 
as  their  parent,  though  limited  to  take  effect  in  an  indefinite  event, 
may  be  effectuated,  if  the  event  happen  during  the  life  of  the 
parent 
Proposal  to  We  are  of  opinion  that  in  the  cases  now  specified,  the  rule 

to  bo  modified    a8a*n8*  perpetuities  may  be  modified;  such  cases  may,  for  this 
in  certain  cases,  purpose,  be  assimilated  to  contingent  remainders,  the  time  of  sus- 
pense in  each  case  not  being  greater  than  might  be  taken  in  limit- 
ing a  contingent  remainder  to  produce  the  same  effect. 

Executory  or  future  limitations,  to  take  effect  in  possession  after 
estates*  tail,  may  also  be  saved,  in  case  they  become  vested  at  any 
time  during  the  continuance  of  the  estate-tail,  or  of  any  preceding 
estate  or  estates  in  tail.  This  depends  on  a  simple  principle,  that 
as  every  estate-tail  may  be  enlarged  into  a  fee  within  a  period 
which  cannot  exceed  the  limits,  any  limitation  to  take  effect  after 
an  estate-tail  cannot  in  substance  have  any  tendency  to  a  perpe- 
tuity. Estates  or  interests,  operating  in  defeasance  of  an  estate- 
tail,  which  may  arise  under  the  exercise  of  powers  preceding  the 
estate- tail,  not  being  within  this  principle,  must  of  course  be  good 
or  bad,  according  to  the  construction  which  their  own  terms  ought 
to  bear,  and  cannot  be  made  to  depend  on  the  estate-tail,  which 
in  truth  follows  them. 

There  are  other  cases  in  which  the  rule  against  perpetuities  may 
conveniently  admit  of  modification. 

Limitations  Sometimes  a  limitation  is  made  to  depend  on  the  event  of  un- 

depending  on      ,  .   .  .  .  , 

the  event  of       born  persons  attaining  or  not  attaining  some  age  greater  than 

"Z1.^"1  twenty-one.     In  such  cases,  the  testator  or  settlor  may  be  reason- 

children  attain- 
ing  an  age         ably  presumed  to  have  been  in  ignorance  of  the  rule,  and  may  be 


greater  than       we\\  understood  as  meaning  either  the  legal  age  of  majority  or  the 

latest  age  upon  which  he  could  legally  fix,  not  exceeding  that 
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specified.     To  give  the  required  relief  in  such  cases,  we  propose 

that  the  testator  or  settlor  shall  be  deemed  to  intend  the  age  of 

twenty-one. 

Where  a  future  estate  is  limited  to  take  effect  on  the  happening  Limitations  to 

of  both  or  either  of  two  events,  one  of  which  is  too  remote  and  the  !?*„?* ™ 

two  or  more 

other  not  so,  there  is  reason  to  think  it  is  wholly  void  ;  for  the  events,  tome  of 
rule  requires  that  it  should  be  absolutely  certain  that  the  estate  Jjjj^"  t0° 
should  vest  within  the  proper  period ;  and  here,  by  the  very  terms 
of  the  limitation,  that  certainty  does  not  exist.  Thus,  if  an  ex- 
ecutory estate  be  limited  to  take  effect,  either  in  case  A.  shall  die 
in  the  lifetime  of  B.,  or  in  case  there  shall  be  an  indefinite  failure 
of  issue  of  C,  the  whole  will  be  void  ;  although,  if  they  had  been 
made  by  distinct  instruments,  the  former  event,  being  within  the 
limits,  the  estate  might  have  taken  effect  upon  the  happening  of 
that  event.  We  think  this  case  ought  to  be  relieved  ;  and  the  best 
mode  of  effecting  the  relief  will  be,  by  declaring  that  a  future 
estate  or  interest  limited  to  vest  on  the  happening  of  any  one  of 
several  events,  upon  some  or  one  of  which  only  it  might  have  been 
lawfully  limited  to  vest,  shall  be  deemed  to  be  limited  to  vest 
upon  such  last-mentioned  event,  or  some  or  one  of  such  last- 
mentioned  events  only. 

A  modification  or  relaxation  of  the  rule  may  also  be  admitted  in  Trusts  to  be 

the  case  of  an  estate  or  interest  to  arise  under  a  trust  to  be  execu-  executed 

during  suooes- 
ted  during  successive  minorities.     At  present,  if  a  trust  is  created  give  minorities. 

with  reference  to  minorities  generally,  so  that  it  may,  in  its  fullest 
extent,  be  understood  as  referring  to  minorities  in  a  third  genera- 
tion, it  is  considered  void  from  the  beginning. 

This  might  be  treated  as  a  case  of  construction,  and  the  limita- 
tion might  be  deemed  to  mean  only  such  minorities  as  must  be 
within  the  limits.  But  we  have  preferred  treating  it  on  a  distinct 
principle.  The  second  minority  must  always  be  the  effect  of  acci- 
dent, which  cannot  be  prevented  ;  and  there  can  be  no  harm  done 
by  allowing  such  a  trust  to  be  good,  until  some  person  in  the  line 
of  succession  attains  the  age  of  majority.  The  only  purpose  of 
such  a  trust,  which  is  likely  to  occasion  inconvenience,  is  that  of 
accumulation,  and  that  is  regulated  by  the  wholesome  provisions 
of  an  existing  statute.  These  it  will  be  proper  expressly  to  pre- 
serve. 

Powers  form  one  of  the  most  difficult  subjects  of  consideration,  Powers. 
with  reference  to  the  rule. 

We  may  first  dismiss  those  cases  in  which  the  power  is  in  fact 
a  trust :  they  must  be  judged  of  by  the  rules  applicable  to  trusts. 
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A  power,  strictly  so  called,  can  only  be  regarded  as  an  autho- 
rity to  create  a  springing  or  shifting  use  or  trust.  If,  therefore, 
it  be  limited  to  be  exercised  at  a  given  time,  or  in  a  given  event, 
or  in  favor  of  a  given  object,  it  can  have  no  greater  validity  than 
a  springing  or  shifting  use  limited  by  the  tame  instrument,  to 
take  effect  at  the  same  time,  or  on  the  same  event,  or  in  favor  of 
the  same  object.  But  if  such  a  power  is  to  be  exercised  at  several 
specified  times,  or  any  of  several  specified  times,  or  in  favor  of  all 
or  any  of  several  specified  objects,  some  of  which  may  be  grithin, 
and  some  without,  the  proper  limits  (in  which  case  the  want  of 
certainty  may  be  considered  to  render  the  whole  void),  there  is  no 
good  reason  why  it  should  not  be  good,  as  to  its  exercise,  at  such 
of  the  times,  or  in  favor  of  such  of  the  objects  contemplated,  as 
may  be  within  the  proper  limits,  and  void  only  as  to  any  other 
exercise  of  it.  Such  a  power  may  be  regarded  aa,  in  effect, 
several  powers. 

But  powers  are  in  numerous  cases  expressed,  without  any  limit  as 
to  the  time  of  their  exercise;  and  it  has  been  much  questioned  how 
far  such  a  power  transgresses  the  rule.  It  appears  to  us  expedient 
to  settle  this  question  by  a  declaration,  that  a  power  so  made  as 
that  it  may  be  exercised  beyond  the  period  allowed  for  the  vest- 
ing of  a  future  estate  or  interest,  and  not  being  tantamount  to  the 
absolute  ownership  of  the  land,  shall  be  void,  except  in  certain 
cases,  which  we  shall  presently  mention.  It  is,  of  course,  neces- 
sary to  exclude  cases  where  the  power  is  tantamount  to  the  abso- 
lute ownership, 
wets  to  be  Where  the  exercise  of  a  power,  unlimited  as  to  time,  is  to  be  eon - 
reined  with  trolled  by  the  consent  of  the  owner  of  the  estate  subject  to  it,  great 
latitude  may  be  allowed.  The  existence  of  an  unnecessary  power, 
in  some  cases,  is  the  only  inconvenience  that  can  result  from  such 
an  allowance.  We  think  that  such  a  power  may  be  declared  valid, 
and  capable  of  being  exercised  in  all  cases.  In  cases  where  a 
power  is  to  be  exercised  without  consent,  so  far  as  a  rule  can  be 
given  for  distinguishing  a  period  during  which  it  may  be  valid, 
from  another  in  which  it  ought  to  be  void,  we  think  it  ought  to 
have  partial  effect  given  to  it  Now  this  is  the  case,  when  the 
intention  is  that  inch  a  power  shall  be  co-extensive  with  the  limi- 
tations of  a  particular  settlement,  or  will ;  and  we  are,  therefore, 
of  opinion,  that  in  such  a  case  the  power  (though  consent  be  not 
required  to  its  exercise)  should  be  valid,  and  capable  of  being 
exercised,  until  some  adult  person  shall  become  entitled  in  pos- 
session to  an  estate  of  inheritance  under  the  settlement. 
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In  defining  the  rule  of  law  against  perpetuities,  we*  think  it  The  definition 

oftherulo 
must  comprise 


must  be  expressly  made  to  comprise  future  estates  and  interests,  oftnerul0 


*r         *        -  *r  ~  »   must  comprise 

to  be  created  by  Common  law  assurances,  including  rent-charges,  Common  law 

rights  of  way,  water,  or  light,  and  other  easements,  as  well  as  all  mtere8ts  * 
rights  of  entry,  for  breach  of  conditions,  whether  in  relation  to 
exchange,  or  to  taking  name  and  arms,  or  any  other  object, 
except  conditions  contained  in  leases,  for  re-entry  by  the  lessor  for  except  condi- 
non-payment  of  rent  or  breach  of  any  lawful  covenant ;  and  in  £T*  **  .     . 
order  that  no  difficulty  may  arise  in  distinguishing  the  cases  to  be  lord  and 
protected  by  this  exception,  it  must  be  declared  that,  with  fefe-  tenant- 
rence  to  contracts  between  landlord  and  tenant,  the  rule  against 
perpetuities  shall  not  apply  to  any  rent,  covenant,  or  proviso,  un- 
less it  shall  appear  by  the  instrument,  that  such*  rent,  covenant, 
or  proviso,  was  reserved  or  inserted  for  the  purpose  of  evading  the 
rule. 

Easements  are  usually  required  for  present  purposes,  and 
with  reference  to  the  present  ownership  of  real  property.  They 
may  be  granted  or  limited  in  fee ;  in  which  case,  like  every  other 
property,  they  will  become  liable  to  the  rule  of  perpetuity  ;  but  if 
they  are  created  to  commence  at  a  future  time,  or  to  cease  on  a 
future  event,  we  think  it  ought  to  be  required  that  such  time  or 
event  must  happen  within  the  limits  of  the  rule  against  perpetuities. 
The  most  remote  occasion  upon  which  such  easements  can  be  said 
usually  either  to  arise  or  to  cease,  is  upon  the  shifting  of  an  estate 
under  the  provisions  of  a  family-settlement;  and  as  every  such 
shifting  must  take  place  within  the  proper  limits,  no  disappointment 
or  inconvenience  can  happen  in  such  a  case.  Any  agreement 
requiring  an  allowance  of  time  beyond  this,  may  safely  be  con- 
cluded to  be  insincere  and  fraudulent,  or  frivolous ;  and  to  neither 
of  these  ought  the  law  to  be  subservient 

We  have  seen  that  the  rule  of  law  against  perpetuities  applied  The  rule  also 
in  its  origin  to  estates  created  by  way  of  use,  or  by  devise,  and  we  to  !*  ^S^0*1 
have  treated  it  (as  in  truth  it  is)  as*  principally  applicable  to  future  provisoes  for 

contingent  estates  and  interests  :  but  a  perpetuity  may  be  effected  ceMer  **  tcrlns 
«»  '..         .on  remote 

without  the  existence  of  any  contingent  estate,  by  the  creation  of  events, 
a  long  term  of  years,  with  a  proviso  for  determining  it  on  the 
happening  of  an  event  not  within  the  limits  of  the  rule ;  for  in 
such  a  case,  although  the  reversion  expectant  on  the  term  is 
vested,  and  may  remain  vested,  yet  the  acceleration  of  its  taking 
effect  in  possession  may  produce  the  same  effect  as  the  limitation 
of  a  future  contingent  estate,  and  it  is  obvious,  that  by  means  of 
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successive  terms  and  successive  provisoes  of  this  kind,  a  settlement 
might  be  made,  under  which  land  would  continue  inalienable  for  a 
roach  longer  period  than  the  rule  in  question  would  permit.  We 
are  not  aware  of  any  case  where  interests  of  this  kind,  created  by 
a  Common  law  assurance,  have  been  held  invalid  under  the  rule 
now  under  consideration ;  but  as  the  mischief  in  such  a  case  must 
be  the  same  as  in  the  more  ordinary  cases  of  attempts  to  create 
perpetuities,  we  do  not  hesitate  in  recommending  that  such  cases 
shall  be  brought  within  the  operation  of  the  rule,  taking  care  to 
except  the  case  of  landlord  and  tenant,  as  already  pointed  out 
with  reference  to  conditions  and  covenants.  The  difference 
between  these  and  future  limitations  is,  that  here  it  must  be  de- 
clared, not  that  the  future  interest  to  arise  on  a  remote  event 
shall  be  void,  but  that  the  term  made  determinable  on  a  remote 
event  shall  become  absolute.  It  will,  of  course,  be  necessary  to 
except  estates-tail. 

By  the  alterations  we  have  now  had  the  honour  to  propose  to 
Your  Majesty,  the  law  relating  to  contingent  remainders,  and  to 
future  estates  and  interests,  and  to  the  intricate  subject  of  perpe- 
tuities, will,  as  we  trust,  be  relieved  from  many  of  the  difficulties 
with  which  it  is  now  beset ;  and  many  of  the  anomalies  which  at 
present  exist  in  regard  to  it  will  be  removed.  The  destruction  of 
contingent  remainders,  without  the  act  of  the  parties  claiming 
under  them,  will  be  rendered  impossible  ;  the  creation  of  future 
estates  considerably  facilitated ;  and  all  estates  and  interests  will 
be  rendered  alienable.  The  convenience  of  parties  making  settle- 
ments or  testamentary  dispositions  of  real  estate  will  be  consulted ; 
and  at  the  same  time  the  limits  within  which  the  settlement  of 
property  may  be  effected  by  means  of  future  estates,  or  the  opera- 
tion of  future  provisoes  or  conditions,  will  be  more  accurately 
defined  than  they  appear  to  have  hitherto  been,  and  rendered 
more  uniform  in  their  application  to  every  description  of  estate, 
interest,  or  right,  known  to  the  law  of  England. 

(Signed.)  JOHN  CAMPBELL.  (l.  s.) 

W.  H.  TINNEY.  (l.  s.) 

LEWIS  DUVAL.  (l.  s.) 

JOHN  HODGSON.  (u  s.) 
SAMUEL  DUCKWORTH,  (l.  s.) 

P.  B.  BRODIE.  (l.  s.) 

JOHN  TYRRELL.  (l.  s.) 
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Extract  from  the  Propositions  of  the  Commissioners,  made  in 
pursuance  of,  and  appended  to,  their  third  Report ;  em- 
bodying the  declaratory  and  other  enactments,  recom- 
mended by  them,  (a) 

8.  The  period  daring  which  the  vesting  of  a  future  estate  or 
interest  in  any  hereditament,  right,  profit,  or  easement  may  be 
suspended  must  not  exceed  the  life  of  a  person,  or  of  the  sur- 
vivor of  several  persons  born  or  en  ventre  sa  mere  at  the  time  of 
the  creation  of  such  future  estate  or  interest,  and  ascertained  for 
that  purpose  by  the  instrument  creating  the  same,  and  twenty- 
one  years  to  be  computed  from  the  dropping  of  such  life,  or  the 
minority  of  some  person  en  ventre  sa  mere  at  the  dropping  of  such 
life,  and  ascertained  for  that  purpose  by  such  instrument ;  and 
every  such  future  estate  or  interest  which  shall  not  be  made  to 
▼est  within  such  period  shall  (except  as  hereinafter  is  provided) 
be  void. 

9.  In  the  construction  of  Proposition  8,  the  time  of  the  death 
of  the  testator  shall  be  deemed  the  time  of  the  creation  of  an  estate 
or  interest  created  by  a  will,  and  the  time  of  the  execution  of  the 
instru  ment  creating  the  power  shall  be  deemed  to  be  the  time  of 
the  creation  of  an  estate  or  interest  created  by  the  execution  of  a 
power  not  tantamount  to  the  absolute  ownership. 

10.  A  remainder  is  not  (6)  to  be  deemed  a  future  estate  or 
interest  within  Proposition  8. 

11.  A  contingent  remainder  or  other  future  estate  or  interest, 
the  vesting  of  which  shall  be  suspended  during  a  life  or  lives 
arbitrarily  taken  for  the  purpose  of  such  suspension,  shall  be 
void ;  and  lives  shall  be  deemed  to  be  arbitrarily  taken  for  the 
purpose  aforesaid,  unless  the  contrary  shall  appear  from  the  in- 
strument creating  such  future  estate  or  interest. 

12.  A  contingent  remainder,  or  other  future  estate  or  interest, 
which,  if  limited  to  take  effect  out  of  an  estate  in  fee-simple, 
would  be  void  under  the  rule  against  perpetuities,  shall  be  void 
when  limited  to  take  effect  out  of  any  less  estate. 

13.  A  power  so  made  that  it  may  be  exercised  at  any  time 
beyond  the  period  allowed  for  suspending  the  vesting  of  a  future 
estate  or  interest,  and  not  tantamount  to  the  absolute  ownership, 
shall  (except  as  hereinafter  provided)  be  void. 


(a)  8m  pp.  69—71.  (6)  Sedqnf  dtU,  "not" 
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14.  A  future  estate  or  ioterest  limited  to  take  effect  in  posses- 
sion after  the  determination  of  any  other  estate  or  estates  created 
at  the  same  time,  determinable  upon  a  life  or  lives  in  esse,  shall  not 
be  void  if  k  vest  at  or  before  the  dropping  of  such  life  or  of  the 
last  of  such  lives. 

15.  A  future  estate  or  interest  limited  to  take  effect  after  the 
determination  of  any  estate  or  estates  tail,  or  in  defeasance  of  any 

.  estate  or  estates  tail  (other  than  a  future  estate  or  interest  arising 
under  the  exercise  of  a  power  having  precedence  to  the  estate- 
tail),  shall  not  be  void  if  it  vest  at  any  time  during  the  continu- 
ance of  any  such  estate-tail. 

16.  A  future  estate  or  interest,  limited  to  any  person  or  per- 
sons in  esse  at  the  creation  thereof,  shall  not  be  void  if  it  vest 
during  the  life  of  such  person  or  any  of  such  persons. 

17.  A  future  estate  or  interest  limited  to  a  class  of  persons 
described  as  children  of  some  person  or  persons  in  esse  at  the 
creation  thereof,  and  to  vest  in  some  event  not  connected  with  the 
age  of  such  children,  shall  not  be  void  if  the  event  happen  during 
the  life  of  such  parent  or  one  of  such  parents,  or  before  the  birth 
of  any  such  child,  being  a  posthumous  child. 

18.  A  future  estate  or  interest  limited  to  vest  on  the  happening 
of  any  one  of  several  events,  upon  some  or  one  of  which  only  the 
same  might  have  been  lawfully  limited  to  vest,  shall  be  deemed 
to  be  limited  to  vest  upon  such  last-mentioned  event,  or  upon 
any  of  such  last-mentioned  events  only. 

19.  Where  a  future  estate  or  interest  shall  be  limited  to  vest 
on  the  event  of  a  person  not  born,  nor  en  ventre  sa  mere,  at  the 
creation  of  such  future  estate  or  interest,  attaining  or  not  attaining 
an  age  greater  than  twenty-one,  the  settlor  or  testator  shall  be 
deemed  to  intend  the  age  of  twenty-one. 

20.  Where  an  estate  or  interest  shall  be  made  determinable 
either  by  the  original  limitation  thereof,  or  by  virtue  of  any  pro- 
viso, condition,  or  agreement,  upon  the  event  of  a  person  not 
born,  nor  en  ventre  sa  mere  at  the  creation  of  such  future  estate 
or  interest,  attaining  or  not  attaining  an  age  greater  than  twenty- 
one,  the  settlor  or  testator  shall  be  deemed  to  intend  the  age  of 
twenty-one. 

21.  An  estate  or  interest  limited  or  arising  under  a  trust  dur- 
ing the  minorities  of  any  persons  being  tenants  in  tail  or  in  fee 
shall  not  be  void  by  reason  of  the  trust  not  being  expressly  con- 
fined to  the  minorities  of  persons  taking  by  purchase ;  but  every 
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such  estate  or  interest  (so  far  as  it  may  be  to  arise  daring  the 
successive  minorities  of  any  person,  and  the  issue  in  tail  or  heirs 
of  the  same  person,)  shall  cease  so  soon  as  such  person,  or  his 
issue  or  heir  inheriting,  shall  become  adult ;  and  nothing  m  this 
Proposition  shall  authorize  or  render  valid  any  trust  for  accumu- 
lation beyond  the  limits  within  which  such  accumulation  is  by 
law  restrained. 

22.  Where  a  power  shall  be  limited  to  be  exercised  at  several 
specified  times,  or  any  of  several  specified  times,  or  on  the  happen- 
ing of  several  specified  events,  or  of  any  of  several  specified  events, 
or  in  favour  of  several  specified  objects,  or  of  any  of  several  speci- 
fied objects,  at  some  or  one  of  which  times  only,  or  on  the  happen- 
ing of  some  or  one  of  which  events  only,  or  in  favor  of  some  or  one 
of  which  objects  only,  the  same  might  lawfully  be  limited  to  be 
exercised,  the  same  shall  be  deemed  to  have  been  limited  to  be 
exercised  at  such  last-mentioned  time,  or  some  or  one  of  such  last- 
mentioned  times  only,  or  on  the  happening  of  such  last-mentioned 
event,  or  some  or  one  of  such  last-mentioned  events  only,  or  in 
favor  of  such  last-mentioned  object,  or  some  or  one  of  such  last- 
mentioned  objects  only. 

23.  A  power  without  restriction  as  to  the  time  of  its  being 
exercised  shall  not  be  void  if  the  same  shall  be  limited  to  be 
exercised  by  or  with  the  consent  of  the  person  or  persons  for 
the  time  being  entitled  to  the  land,  but  any  such  person  or 
persons  being  tenant  or  tenants  in  fee  or  in  tail  may  extinguish 
such  power  by  deed  or  will. 

24.  A  power  over  land  subject  to  the  limitations  of  a  settle- 
ment made  by  the  instrument  creating  the  power,  or  by  any  prior 
instrument,  and  not  limited  to  be  exercised  with  the  consent  of  the 
person  or  persons  for  the  time  being  entitled  to  the  land,  may  be 
exercised  from  time  to  time  until  some  adult  person  shall  become 
entitled  in  possession  to  an  estate  in  fee  or  in  tail  under  the  set- 
tlement, and  shall  thereupon  cease. 

25.  A  power,  the  exercise  of  which  may  be  enforced  in  equity 
in  favour  of  persons  whose  estates  or  interests  to  be  taken  under 
the  exercise  of  such  power  shall  not  be  void  under  the  foregoing 
Propositions,  shall  not  be  void. 

26.  The  period  during  which  an  estate  or  interest  in  any  heredi- 
tament, profit,  or  easement  (other  than  an  estate  or  interest  in  tail) 
may  be  made  determinable,  either  under  the  original  limitation 
thereof,  or  by  virtue  of  any  power,  proviso,  condition,  or  agree- 
ment, except  as  provided  in  Proposition  27,  must  not  exceed 
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tome  period  allowed  for  suspending  the  vesting  of  a  future  estate 
or  interest,  and  every  estate  or  interest  in  any  hereditament, 
right,  profit,  or  easement  which  shall  he  expressed  to  he  made  deter- 
minable either  under  the  original  limitation  thereof,  or  by  virtue 
of  any  power,  proviso,  condition,  or  agreement,  at  a  time  or 
upon  an  event  not  within  some  such  period,  shall  be  absolute. 

27.  With  reference  to  contracts  between  landlord  and  tenant, 
Propositions  8  and  26  shall  not  affect  any  rent  reserved  by  a 
lease,  nor  any  covenant  contained  in  a  lease,  nor  any  right  of 
distress  or  entry  for  securing  the  payment  of  any  such  rent,  or 
the  performance  of  any  such  covenant,  unless  it  shall  appear  by 
the  instrument  that  such  rent  or  covenant  was  reserved  or  in- 
serted for  the  purpose  of  evading  the  law  against  perpetuities. 


II. 


Opinions  upon  the  question,  whether  the  word,  "  having"  in  a  gift-over, 
following  a  limitation  to  children  or  issue,  refers  to  the  failure  of 
the  objects  of  the  preceding  gift  at  the  death  of  the  ancestor,  (c) 

£.  M.  devised  a  certain  estate,  to  trustees,  in  trust  for  his 
daughter,  C.  C,  for  life,  with  remainder,  to  the  children  of  C.  C, 
as  tenants  in  common  in  fee.  There  was  a  subsequent  proviso, 
that,  "in  case  his  said  daughter  should  happen  to  die  without 
leaving  any  issue  of  her  marriage,  then,  upon  trust,  after  the 
decease  of  his  said  daughter/'  for  the  persons  therein  named. 

What  estates  do  the  children  of  the  daughter  take  under  the 
above  will  ? 

Opinion. 

The  children  clearly  take  vested  estates  as  tenants  in  common 
in  fee,  subject,  in  my  opinion,  to  be  divested  in  the  event  of  the 
death  of  all  the  children  in  their  mother's  lifetime.  The  word, 
"  issue/'  means,  "  children,"  and  does  not  refer  to  an  indefinite 
failure  of  issue  :  see  Goodright  v.  Dunham,  Doug.  264,  and  Mal- 
colm v.  Taylor,  2  Russ.  &  My.  416 ;  and  there  is  no  ground  for 
holding,  that  mrs.  C.  takes  an  estate-tail  by  implication.  The 
case  of  Parr  v.  Swindells,  4  Russ.  283,  is  distinguishable  from 
the  present,  as  there  the  children  took  estates  for  life  only.  Mr.  O. 
has,  therefore,  I  think,  a  good  title  to  the  shares  he  has  purchased, 
subject  to  the  contingency  of  the  deaths  of  all  the  children  in  their 
mother's  lifetime. 

Lincoln's  Inn, 
March,  1841. 

(c)  Referred  to,  nprti,  p.  282. 
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T.  P.  by  will  bequeathed  1200/.,  five  per  cent.,  navy  stock,  to 
trustees,  upon  trust,  to  receive  the  dividends  and  interest  thereof, 
and  pay  such  dividends  and  interest,  from  time  to  time  as  the 
same  should  become  due,  unto  his  (the  testator's)  daughter,  £.  M., 
for  and  during  the  term  of  her  natural  life,  and  which  dividends 
should  be  paid  to  the  said  E.  M.,  to  and  for  her  own  sole  and 
separate  use  and  benefit,  exclusive  of  her  then  present  or  any  future 
husband,  she  might  happen  to  marry,  who  should  have  nothing 
to  do  therewith,  neither  should  the  same  be  subject  or  liable  to  his 
debts,  control,  or  management,  it  being  his  (the  testator's)  will 
and  meaning,  that  the  same  should  be  for  her  own  benefit  only, 
and  that  her  receipt  alone,  notwithstanding  any  coverture,  should 
be  a  good  discharge  to  his  said  trustees  for  the  same ;  and  from  and 
immediately  after  the  decease  of  his  said  daughter,  K.  M.,  then, 
in  trust,  to  receive  the  dividends  and  interest  of  the  before- men- 
tioned sum  of  12002.,  as  the  same  should  become  due,  from  time 
to  time,  and  pay  the  same  interest  and  dividends,  in  equal 
parts,  unto  and  between  all  and  every  the  children  and  child  of 
the  said  E.  M.,  until  they  respectively  attained  the  age  of  twenty- 
one  years,  and  if  but  one  such  child,  then  the  whole  of  the  interest 
to  such  only  child ;  and  as  they  each  and  respectively  attained  the 
age  of  twenty-one  years,  then,  in  trust,  to  pay,  distribute,  and 
divide  the  said  1200/.  unto  and  between  all  and  every  the  child- 
ren and  child  of  the  said  E.  M.,  equally  between  them,  share  and 
share  alike  ;  if  but  one  such  child,  then,  the  whole  to  such  only 
child,  his  or  her  executors,  administrators,  and  assigns :  and  in 
case  the  said  E.  M.  should  happen  to  die  without  leaving  issue, 
then,  the  interest  of  the  said  1200/.  should  be  paid  unto  his  (the 
testator's)  brother,  J.  P.,  during  his  life,  and  after  his  decease,  to 
distribute  and  divide  the  same  unto  and  between  all  and  every  the 
children  and  child  of  his  brothers,  J.  P.,  A.  P.,  and  W.  P.,  as 
should  then  be  living,  share  and  share  alike,  with  the  accumulat- 
ing interest,  as  they  respectively  attained  the  age  of  twenty-one 
years,  and  to  their  executors,  administrators,  and  assigns. 

Several  points  arose  on  the  construction  of  this  bequest,  among 
which  was  that  noticed  in  the  following 

Opinion. 

I  think,  that  the  words,  "  without  leaving  issue,"  must  not  be 
read  as  referring  to  an  indefinite  failure  of  the  issue  of  mrs.  E.  M., 
but,  as  contemplating  only  a  failure  of  the  objects  of  the  prior 
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gift,  viz.,  children.  Trickey  v.  Trie  key,  3  My.  &  K.  560.  E1U- 
combe  v.  Oompertz,  3  My.  &  Cr.  127*  Leeming  v.  SherraU% 
reported  in  6  Jurist,  663.  And,  in  my  opinion,  the  word,  "  leav- 
ing," must  be  understood,  (the  subject  of  the  gift  being  person- 
alty,) in  its  ordinary  sense,  as  referring  to  a  failure  of  issue  at  the 
death  of  mrs.  M.,  and  not  in  the  sense  of,  "  having  had,"  (which 
latter  construction  would,  of  course,  exclude  the  ulterior  legatee, 
in  the  event  of  any  child  of  mrs.  M.  being  born,  although  living  for 
ever  so  short  a  period) :  see  the  judgment  in  Tarbuch  v.  Tarbuch, 
stated  2  J  arm.  Wills,  376 :  but  I  am  bound  to  add,  that  it  is  open 
to  be  contended,  that  the  words,  "  without  leaving  issue,"  are  to 
be  referred  to  the  entire  non-existence  of  the  objects  of  the  pre- 
ceding gift ;  and  that,  therefore,  mrs.  M.  having  had  one  child,  the 
property  vested  in  it,  on  birth,  and  on  its  death,  devolved  to  and 
is  now  claimable  by  its  next  of  kin,  or  those  who  represent  them  ; 
see  2  Jarm.  Wills,  377,  378. 

Lincoln's  Inn9 
January,  1843. 
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Abstract  of  the  settlement  executed  by  order  of  the  Court  of  Chancery 
in  the  case  of  Bankes  v.  Le  Despencer.  (a) 

The  estates  were  Tested  in  trustees,  in  fee,  to  the  use  of  tbe 
present  baroness  Le  D.,  for  life,  without  impeachment  of  waste, 
then,  to  the  trustees,  in  trust,  to  preserve  contingent  remainders, 
then,  to  the  first  and  other  sons  of  her  body,  according  to  se- 
niority, and  to  the  heirs  of  the  body  of  such  sons  ;  and  in  default 
of  such  issue,  then,  to  the  daughters  of  the  said  baroness  Le  D., 
as  tenants  in  common,  and  to  the  respective  heirs  of  the  body 
and  bodies  of  such  daughters,  with  cross- remainders  between  them ; 
and  in  default  of  such  issue,  then,  the  estates  were  limited,  in 
undivided  fourth  parts,  to  the  four  daughters  of  J.  M.  S.,  deceased, 
who  was  the  second  son  of  T.,  lord  Le  D.  As  to  the  three  eldest 
of  these  daughters,  who  were  born  at  the  date  of  the  executory 
settlement,  three  undivided  fourth  parts  were  limited  to  them 
respectively  for  life,  with  the  like*remainders  to  their  respective 
sons  and  daughters  as  were  given  to  the  sons  and  daughters  of  the 
baroness  Le  D. ;  but  as  to  the  fourth  and  youngest  of  such 
daughters,  she  having  been  born  subsequently  to  the  said  execu- 
tory settlement,  the  remaining  one-fourth  was  limited  to  her  and 
the  heirs  of  her  body  :  then  followed  a  clause,  limiting  cross- 
remainders  between  those  four  daughters  and  their  issue :  and  in 
default  of  issue  of  the  daughters,  then,  the  settlement  proceeded 
to  limit,  seriatim,  estates  for  life  to  those  children  and  grand- 
children of  T.,  lord  Le  D.,  who  were  living  at  the  date  of  the 
indenture  creating  the  executory  trusts,  with  remainders  to  their 
sons  and  daughters  successively,  in  the  same  manner  and  upon  the 
same  principles  as  the  limitations  above-mentioned  ;  and  estates- 
tail  to  such  of  the  grandchildren  of  the  said  T.,  lord  Le  D.,  as 

(a)  Referred  to,  tupra,  p.  579;  and  taken  from  the  Jurist,  vol.  7»  p.  211. 
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were  born  subsequently  to  the  executory  settlement,  or  should  yet 
be  born.     And  upon  failure  of  all  such  limitations,  then,  the  estates 
were  limited  to  the  use  of  the  trustees,  their  heirs  and  assigns,  upon 
trust,  to  convey  them  to  the  same  uses  as  the  said  estates  were  sub- 
ject  to,  immediately  before  the  said  indenture  creating  the  executory 
trusts.     Then  followed  a  proviso  in  these  words,  or  to  this  effect :— * 
11  Provided  always,  and  it  is  hereby  agreed  and  declared,  that* 
notwithstanding  some  of  the  limitations  hereinbefore  contained  are 
made  to  several  persons*  as  tenants  in  common,  or  applicable  to 
undivided  parts  or  shares  of  and  in  the  said  premises  and  heredi- 
taments  hereby  settled,  the  object  and  intent  of  the  settlement 
hereby  made  is,  to  limit  the  entirety  of  the  same  manors  and 
hereditaments,  as  far  as  the  law  will  permit,  so  as  to  accompany 
the  dignity  of  Le  D.,  as  long  as  the  person  possessed  of  the  sam* 
dignity  shall  be  a  lineal  descendant  of  the  said  1\,  lord  Le  ©.,  in 
pursuance  of  the  direction  in  that  behalf  contained  in  the  said 
recited  indenture  of  appointment  and  release,  of  the  8th  day  of 
August,  1826,  and  the  said  limitations  to  tenants  in  common,  or 
applicable  to  undivided  parts  or  shares,  are  made  Upon  the  assiimpi 
tion,  that,  at  the  respective  times  at  which  the  same  are  limited  to 
take  effect  in  possession,  the  said  dignity  will  be  in  abeyance ; 
and,  therefore,  in  order  the  better  to  effect  the  said  object  and 
intent  of  this  settlement,  it  is  hereby  further  agreed  and  declared, 
that,  in  case,  (but  only  during  the  lives  of  the  several  descendants  of 
the  said  T.,  late  lord  Le  D,,  to  whom  estates  for  their  lives  respec- 
tively are  hereinbefore  limited,^and  the  life  of  the  longest  liver  of 
the  same  descendants,  and  the  term  of  twenty-one  years,  to  be 
computed  from  the  day  next  before  the  day  of  the  decease  of  such 
longest  live*)  at  the  time  or  respective  times  at  which  the  said 
manors  d#T  hereditaments  hereby  settled  shall,  under  the  liraita* 
tions  of  these  presents,  become  vested  in  possession  in  any  two  of 
more  such  lineal  descendants  in  undivided  shares,  the  said  dignity 
shall  not  be  in  abeyance,  or,  in  case  at  any  time  or  times  during 
the  limited  period  hereinbefore  mentioned,  and  while,  after  the 
said  manors  and  hereditaments  shall  have  so  become  vested  in 
possession  in  undivided  shares  as  aforesaid,  the  said  dignity  shall 
be  in  abeyance,  and  such  abeyance  shall  be  determined  by  the 
prerogative  of  the  crown,  or  otherwise,  in  favor  of  any  one  person 
being  a  lineal  descendant  of  the  said  T.,  late  lord  Le  D.,  then  and 
in  either  of  the  said  cases,  and  so  often  as  the  same  shall  happen 
during  the  limited  period  aforesaid,  the  several  uses  and  limita* 
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tions  hereinbefore  limited  and  contained  shall  cease  and  determine, 
and  the  entirety  of  the  said  manors  and  hereditaments,  with  their 
appurtenants,  shall  thereupon  become  vested  in  the  person  in 
whom  the  said  barony  or  dignity  shall  become  vested,  by  the 
determination  of  such  abeyance  in  her  or  his  favor,  or  otherwise,  • 
for  such  and  the  like  estate  in  possession,  and  with  such  and  the 
like  remainders  and  limitations-over,  as  the  same  manors  and  other 
hereditaments,  or  any  part  or  other  share  thereof,  are  or  is  limited 
and  assured  to  or  would  have  become  vested  in  her  or  him,  under 
and  by  virtue  of  the  limitations  hereinbefore  contained  ;  and  if  the 
case  provided  for  as  aforesaid  shall,  during  the  period  aforesaid, 
happen  more  than  once,  then  this  provision  shall  be  applicable  and 
operate  toties  quoties." 

Note. — A  power,  inserted  in  the  settlement  by  the  master, 
enabling  the  trustees,  during  the  lives  of  the  persons  made  tenants 
for  life,  or  within  twenty-one  years  afterwards,  to  alter  the  uses 
limited,  under  the  authority  and  by  the  direction  of  the  Court  of 
Chancery,  was  rejected  by  the  Court. 
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IV; 

JEx tract  from  an  opinion  relative  to  a  covenant  against  building,  and  a 
rent  proposed  to  be  granted  to  secure  its  performance,  (e) 

"  The  question,  I  apprehend,  upon  these  covenants!  is  not  so 
much  a  question  of  perpetuity,  as  it  is  one  of  inconvenience; 
But  it  is  not  easy  to  understand,  what  is  the  inconvenience  to  be 
dreaded.  Inconvenience  to  the  public  is  out  of  the  question  \ 
and  there  can  be  no  greater  inconvenience  to  individuals,  id 
allowing  the  fee-simple  owner  of  land  (who  is  owner,  ab  imo 
usque  ad  ccektm,)  to  alienate,  for  a  valuable  consideration, 
the  dominion  of  the  light  and  air  above  the  soil,  than  in  allow- 
ing him  to  alienate  the  mines  and  minerals  beneath*  Nor 
can  it  be  said,  that  the  former -are  not  objects,  the  enjoyment 
of  which  the  law  will  recognise,  for  the  existence  of  rights  of 
-way  and  light  (which  are  often  conferred  by  law,  without  any 
act  of  the  parties,)  sufficiently  disproves  that  supposition.  Sd 
that,  to  deny  effect  to  such  covenants  would  seem  to  be,  td 
interfere  with  acknowledged  rights  of  ownership ;  and,  accord- 
ingly, they  have  been,  in  many  cases,  considered  valid  in  Courts 
of  equity,  and  if  they  are  good  in  equity,  it  would  seem  to  follow; 
that  any  legal  remedy,  title,  or  penalty,  created  for  securing  the 
performance  of  the  covenant;  would  be  good  alsd." 

"  With  regard  to  the  last  question  put  in  this  case,  viz.,  whether, 
if  the  grant  of  a  defeazible  rent  be  objectionable,  the  grant  itself, 
or  the  proviso  to  suspend,  would  be  void,  I  should  have  little 
hesitation  in  answering,  that  the  whole  would  be  void,  for  the 
Rule  against  Perpetuities  is,  that  any  grant  or  limitation  shall  be 
void,  if  it  is  not,  in  point  of  fact,  certain,  at  the  time  of  creating 
it,  that  it  will  attach  within  some  defined  period  of  a  life  in  being 
and  twenty-one  years.  If,  therefore,  the  perpetuity-rule  applied 
to  the  case  at  all,  the  whole  must,  I  conceive,  be  void."  "  Pro- 
bably, a  rent-charge  in  fee,  with  a  clause  of  defeasance,  would  be 
considered  in  equity  in  the  light  of  a  penalty,  and  might  bi 
relieved  against,  as  such." 

(Signed)         John  Hodgson* 
Lincoln's  Inn. 

(«)  Referred  to,  *uprat  pp.  612,  613* 

c  2 


»  XXXVl  AFPKNDJX.  [V.] 


V. 


fytmoa*  relative  to  an  Executory  devise,  engrafted  on  a  devise  to  true* 
tees  in  fee  upon  trusts  for  payment  of  debts.  (/) 

W.  S.,  by  Ids  will*  devised  certain  estates,  unto  his  wife,  N.  S.f 
and  his  uncle,  J.  8.,  their  heirs  and  assigns  for  ever,  upon  trust, 
that  they  should,  as  soon  as  conveniently  might  be,  sell  and  dis- 
pose of  such  parts  as  they  should  think  proper,  and  as  should  be 
sufficient  to  pay  and  discharge  all  his  just  debts  and  funeral  and 
other  charges  :  and  from  and  after  a  sufficient  part  of  his  (the 
testator's)  said  estates  should  be  sold  and  disposed  of,  for  the 
purposes  aforesaid,  he  gave  and  devised  all  the  rest  and  residue  of 
his  said  estates,  as  well  freehold  as  copyhold,  and  all  hie  estate 
therein,  unto  his  wife,  the  said  N.  S.,  for  her  life,  and  from  and 
immediately  after  her  decease,  he  gave  and  devised  the  same,  to 
the  heirs  of  her  body  by  him  (the  testator),  with  divers  remain* 
ders-over.  N.  S.  survived  her  eo-devisee  in  trust,  J«  S.  A  sale 
was  effected  of  part  of  the  property  devised  by  the  above-men- 
tioned will,  by  persons  claiming  under  the  ulterior  limitations 
therein  contained.  In  the  coarse  of  the  investigation  of  the  title, 
several  opinions  were  written,  from  two  of  which  the  following 
are  extracts.  The  first  was  given  by  the  counsel  for  the  pur- 
chaser ;  and  the  other,  by  the  vendor's  counsel. 

Opinions* 

According  to  Bagshaw  v.  Spencer,  1  Vet.  sr.  142,  the  legal  fee- 
simple  would  be  in  the  real  representative  of  N.,  the  widow  and 
surviving  devisee  in  trust  of  W.  S. ;  and  the  ulterior  gifts  would 

(/)  Referred  to,  nawa,  p.  638. 
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be  trusts  in  equity,  and  not  good  legal  executory  devises ;  inasmuch 
as  it  eould  not  be  predicated,  within  what  life  or  lives  in  being 
and  further  term,  a  sufficient  portion  of  the  testator's  estates  would 
be  sold,  to  pay  his  debts,  &c. 

Temple, 
1839, 

As  the  purchaser  requires  the  heir  of  mrs.  S.  to  convey,  and 
1  think  it  extremely  doubful  how  the  point  would  be  decided,  I 
am  of  opinion,  the  heir  should  be  made  a  party. 

Lincoln's  Inn, 
September,  1841, 


By  a  voluntary  settlement,  freehold  property  was  conveyed  to 
J.  K.  and  W.  N.,  and  their  heirs,  (without  the  limitation  of  a 
use)  upon  trust,  out  of  the  rents,  &c.,  to  pay  the  settlor's  debts, 
and  the  costs  of  preparing  and  executing  the  settlement ;  and, 
subject  thereto,  various  uses  were  limited  in  favor  of  the  persons 
intended  to  be  benefited  by  the  settlement.  Dealings  with  the 
property  took  place,  in  connexion  witb  which,  it  became  necessary 
to  consider  the  question  of  the  quantum  of  interest  taken  by  J.  K. 
and  W.  N. ;  and  the  following  is  an  extract  of  so  much  of  an 
opinion,  delivered  by  the  counsel  concerned,  as  relates  to  that 
point. 

Opinion. 

As  this  transaction  proceeds  upon  the  footing  of  the  settlement, 
it  becomes  necessary  to  consider,  whether  the  trustees  will  be 
necessary  parties  to  any  deed  for  effecting  it.  I  alluded,  in  my 
former  opinion,  to  the  doubt  which  attaches  to  the  question,  as  to 
the  nature  of  the  estate  taken  by  the  trustees  under  the  settle- 
ment. In  a  will,  under  the  old  law,  a  trust  for  payment  of  debts, 
similar  to  that  in  question  here,  would  create  a  mere  chattel 
interest,  determinable  with  the  satisfaction  of  the  purposes  of  the 
trust  (that  is,  supposing  they,  otherwise,  took  no  estate) ;  al- 
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(hough  this  rale  h  now  altered  by  statute,  1  Vict.  c.  26,  In  the 
construction  of  a  similar  limitation  in  a  deed,  however,  I  am  not 
aware,  that  any  such  rule  ever  prevailed  (see  8  Co.  Rep.  96)« 
Nor  do  I  think,  that  the  trustees  can  be  considered  as  taking  a 
fee,  subject  to  a  shifting  use,  to  arise  on  the  satisfaction  of  the 
first  trust,  and  divesting  the  fee  in  the  trustees,  in  favor  of  the 
ulterior  takers ;  the  payment  of  a  person's  debts  being  indefinite, 
in  point  of  time,  and,  therefore,  objectionable,  as  too  remote  an 
evenron  which  to  limit  a  legal  estate.  The  construction  which 
recommends  itself  most  to  my  mind,  is  that  of  the  trustees  taking 
a  fee,  and  the  ulterior  limitations  operating  as  trusts,  to  take  place 
subject  to  the  performance  of  the  first  trust.  This  necessitates 
the  concurrence  of  the  trustees  in  the  proposed  arrangement ;  and, 
even  supposing  there  were  not  so  much  ground  for  the  construc- 
tion of  the  trustees  taking  a  fee,  as  it  seems  to  me  there  is,  it 
would  yet  be  advisable  for  the  trustees  to  join  in  any  conrey-1 
ances,  if  merely,  ex  abundant*  cauteld. 

Lincoln's  Inn, 
August,  1842. 
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VI. 

Deed  vesting  Achowson  in  trustees  in  perpetuity,  in  the  case  qf  Attorney- 
General  v.  Cuming,  (g) 

By  an  indenture  of  bargain  and  sale,  dated  the  19th  April, 
1682,  the  advowson  of  the  vicarage  of  Chudleigh  was  conveyed 
to  the  eight  trustees  therein  named,  to  hold  the  same  upon  the 
trusts  declared  in  an  indenture  of  even  date  therewith.  By  the 
last-mentioned  deed  it  was  declared,  that,  from  time  to  time  and 
at  all  and  every  time  and  times  for  ever  thereafter,  whensoever 
and  so  often  as  the  then  present  or  any  future  vicar  or  incumbent 
of  the  vicarage  of  the  parochial  church  of  Chudleigh  should  hap- 
pen to  depart  this  life,  or  the  said  vicarage  should  become  void, 
or  want  a  vicar  or  incumbent,  by  death,  resignation,  deprivation, 
cession,  or  any  other  way  or  means  whatsoever,  then  and  in  every 
such  case,  the  said  trustees,  or  the  major  part  of  them,  and  the 
survivors  of  them,  and  their  succeeding  trustees,  and  the  survivors 
of  them,  or  the  major  part  of  them  for  the  time  being,  within  the 
space  of  four  calendar  months  next  after  such  avoidance  of  the 
said  vicarage,  should  and  would  publish  and  give  notice  and 
warning  in  the  parish  church  or  churchyard  of  Chudleigh  afore- 
said, upon  two  several  Sundays,  immediately  after  divine  service, 
of  a  certain  day  or  time  for  a  meeting  of  the  parishioners  of  the 
said  parish  of  Chudleigh,  at  or  in  the  parish-church  there  or 
church- house,  or  the  market-house  of  the  same  parish,  within  the 
said  four  calendar  months,  for  the  electing  and  nominating  of  one 
fit,  pious,  and  orthodox  divine  in  orders,  to  be  vicar  and  incum- 
bent of  the  said  vicarage  ;  and  that  the  said  trustees,  or  the  major 
part  of  them,  and  the  survivors  of  them,  and  their  succeeding 
trustees,  and  the  survivors  of  them,  or  the  major  part  of  them, 
within  the  space  of  six  calendar  months  next  after  such  avoidance 
of  the  said  vicarage,  should,  by  writing  under  their  hands  and 
seals,  present  to  the  ordinary  of  the  diocese  for  the  time  being, 

(y)  Referred  to,  tupra,  p.  705, 
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to  be  instituted  and  inducted  to  the  said  vicarage,  such  fit  and 
orthodox  divine  in  orders  as  the  parishioners  of  the  said  parish 
of  Chudleigh,  whereof  every  one  having  an  estate  in  possession 
of  inheritance  or  freehold,  or  f6r  any  number  of  years  above 
twenty  years,  absolute  or  determinable  upon  the  death  of  any 
one,  two,  or  three  person  or  persons,  of  or  in  any  messuages, 
lands,  tenements,  or  hereditaments,  lying  and  being  within  the 
town,  borough,  or  parish  of  Chudleigh,  which  should  be  then 
rated  or  valued  in  and  by  rates  made  for  the  maintenance  of  the 
poor  of  the  said  parish  of  the  yearly  value  of  5/.  or  upwards,  or 
the  major  part  of  such  parishioners,  together  with  the  trustees  as 
aforesaid,  or  the  major  part  of  them,  there  assembling  in  or  at  the 
parish-church  or  church-house  or  market-house  of  Chudleigh 
aforesaid,  within  the  said  four  calendar  months  next  after  such 
avoidance  as  aforesaid,  and  upon  such  notice  and  warning  first 
given  and  published  as  aforesaid,  should  elect,  nominate,  and 
appoint ;  and  that,  in  case  such  parishioners  of  the  said  parish, 
for  the  time  being,  or  the  major  part  of  them,  should  not, 
in  such  manner  and  at  such  time  and  place  as  was  therein- 
before limited  or  appointed  for  such  election  and  choice  of  such 
vicar  and  incumbent  after  such  avoidance,  make  such  election, 
nomination,  choice,  or  appointment,  then  and  in  every  such  case* 
and  in  default,  disagreement,  or  neglect  thereof,  it  should  and 
might  be  lawful  to  and  for  the  said  trustees,  or  the  major  part  of 
them  as  aforesaid  for  the  time  being,  to  present  to  the  said 
ordinary  of  the  place  or  diocese  for  the  time  being,  such  orthodox 
divine  as  aforesaid,  as  the  trustees  for  the  time  being,  or  the  major 
part  of  them,  by  writing  under  their  hands  and  seals,  to  be  by 
them  respectively  sealed  and  subscribed  in  or  at  the  parish-church, 
or  church-house,  or  market-house  of  Chudleigh,  in  or  upon  one  of 
the  four  last  days  of  the  fifth  calendar  month  next  after  such 
avoidance,  should  elect,  nominate,  and  appoint  to  be  vicar  or  in- 
cumbent  of  the  said  vicarage ;  and  in  default  also  of  such  election 
nomination,  or  appointment,  or  disagreement  or  equality  of  voices 
of  the  said  trustees  or  the  major  part  of  them,  then  that  any  two 
or  more  of  the  trustees  for  the  time  being,  whereof  the  eldest  and 
most  ancient  in  years  to  be  one,  should  by  writing  under  their 
bands  and  seals  elect,  and  present  such  an  orthodox  person  as, 
aforesaid  to  the  ordinary  of  the  diocese  for  the  time  being,  to  be 
admitted,  instituted,  and  inducted  into  the  same  vicarage :  and  it 
Was  thereby  declared  and  agreed,  that,  when  and  so  often  as  it 
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should  happen,  that  any  of  the  said  then  trustees,  or  any  of  the 
number  of  nine  tfuch  persons  as  should  from  time  to  time  there- 
after be  named  made  and  appointed  trustees  for  or  concerning  the 
premises,  should  be  dead,  or  have  relinquished  or  acquitted  the  said 
trusts,  then  in  every  such  case,  the  said  surviving  trustees  should 
and  might,  from  time  to  time,  and  at  all  times,  when  and  as  often 
as  they  in  their  discretion  should  think  fit,  before  the  said  trustees 
should  by  death  or  otherwise  be  abated  or  reduced  to  the  number 
of  five  persons,  or  within  three  months  next  after  the  said  trustees 
should  by  death,  relinquishing  the  said  trust,  or  otherwise,  be 
lessened  or  reduced  to  the  number  of  four  persons,  (and  in  case 
they  should  disagree  or  be  equal  in  voices,  then  any  two  of  them, 
whereof  the  eldest  and  most  ancient  in  years  to  be  one,)  should 
grant,  convey,  and  assure  the  said  advowson,  patronage,  and  pre- 
mises, unto  such  other  persons  and  parishioners  of  the  said  parish 
of  Chudleigh,  as  such  surviving  trustees  for  the  time  being  should 
in  that  behalf  elect,  nominate,  and  appoint ;  to  hold  to  them  and 
their  heirs,  to  the  use  of  such  surviving  trustees,  and  of  such  other 
persons  so  to  be  nominated  and  appointed  for  new  trustees  as 
aforesaid,  and  of  their  heirs  and  assigns  for  ever ;  whereby  the 
number  of  nine  trustees  and  no  more  might  be  again  completed 
and  made  up,  upon  and  under  the  several  trusts  therein  before 
declared :  to  the  end,  the  said  advowson  and  premises  might  for 
ever  thereafter  remain  and  continue  from  trustees  to  trustees 
successively,  and  the  said  trust  be  executed,  preserved,  and  per- 
formed, for  the  ends,  intents,  and  purposes  aforesaid,  according 
to  the  purport,  true  intent,  and  meaning  of  those  presents, 
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ACCUMULATION  of  income,  operation  of  Rule  against  Perpetuities  in 
respect  to,  592. 
trusts  of,  for  renewal  of  unexpired  leases,  limitations  after,  639. 
ADVOWSONS,  settlements  of,  in  trust  to  present  incumbents,  accor- 
ding to  selection  of  trustees,  or  appointment  of  parishioners,  694. 
nature  of  property  in,  695. 

as  to  applicability,  of  laws  against  remoteness  to  settlements  of,  694, 
702,  705. 

See,  Charitable  Uses. 
ALIENATION,  necessity  for  freedom  of,  2. 
of  personals,  importance  of  right  of,  3. 
freedom  of,  protected  by  laws  of  England,  4. 
restrictions  upon,  under  feodal  system,  9. 
testamentary,  under  the  feodal  system,  14. 
at  Common  law,  15. 
how  affected  by  invention  of  Uses,  15. 
as  practically  affected  by  feodalism,  17. 
rules  as  to,  traceable  to  feodal  principles,  24. 
by  tenants  in  tail,  attempted  restrictions  upon,  44. 
in  mortmain,  687. 
to  charitable  uses,  689- 
laws  securing  freedom  of,  not  applicable  to  lands  belonging  to  the 

Church,  708. 
absence  of  laws  for  securing  freedom  of,  in  Scotland,  717. 
See,  Common  Law  :  Remoteness. 
APPOINTMENTS,  in  pursuance  of  particular  powers,  application  of 
rule  against  Perpetuities  to,  484. 
doctrine  of  cy-pres  in  reference  to  limitations  in,  496. 

See,  Powers. 

BASE-FEE  determinable  on  failure  of  issue  arising  by  matter  ex  post 
facto,  interests  expectant  on,  267* 

CHATTELS  PERSONAL,  ancient  rules  as  to  disposition  and  settle- 
ment of,  94. 
preservation  of,  for  executory  legatees,  96* 
liability  of,  to  acts  of  owners  of  limited  interests,  97. 
settlement  of,  by  deed,  99. 
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CHATTELS  PERSONAL-******** 
qua  ipso  u$u  connamatiwr,  99. 

executory  gifts  of,  100. 
limitations  of,  to  descend  as  heir-looms,  643. 

See,  Executory  bequests:  Limitations. 
CHARITABLE  USES,  alienation  to,  689. 

tendency  of,  to  create  a  perpetuity,  689. 
how  restrained  by  the  Legislature,  689. 
what,  692. 

settlements  of  advowsons  in  trust  to  present  incumbents,  as  vacan- 
cies occur,  according  to  selection  of  trustees,  or  appointment  of 
parishioners,  whether  they  are  valid  as,  695. 
exemptions  from  laws  discouraging  alienation  to,  708. 
CHILDREN,  limitations  to.    See,  Class. 
CHURCH,  lands  belonging  to,  not  within  scope  of  laws  securing 

freedom  of  alienation,  708. 
CIVIL  LAW,  distinctive  features  of  laws  of  inheritance  and  succession 
under,  19* 
mode  of  succession  under,  19. 
extent  of  power  over  inheritance  permitted  by,  22. 

See,  Feodal  system. 
CLASS  of  persons,  limitations  to  a,  455. 

operation  of  Rule  against  Perpetuities  upon,  456,  463. 
COMMONS,  grants  of,  operation  of  Rule  against  Perpetuities  upon, 

620. 
COMMON  LAW,  favorable  to  freedom  of  alienation,  29. 
rules  of,  violated  by  invention  of  Uses,  50,  52. 
interests,  grant  and  reservation  of,  operation  of  Rule  against  Perpe- 
tuities upon,  598. 
as  to  grants  of  rents  and  other  interests  at,  to  persons  unborn,  603, 

607. 
no  rules  of,  rendering  unnecessary  provisions'  against  remoteness  in 
limitations,  608. 
COMMON  RECOVERIES,  invention  of,  37. 
benefit  of,  as  a  bar  to  estates-tail,  38. 

do  not  destroy  Executory  limitations  upon  estates  in  fee,  123. 

See,  Estates-tail. 
CONDITIONS,  limitation  or  reservation  of,  operation  of  Rule  against 
Perpetuities  upon,  599,  614. 
as  to  taking  and  using  name  and  arms,  61 6. 
CONDITIONAL  FEES,  origin,  nature,  and  operation  of,  28,  29. 
in  copyholds,  33, 34. 

in  unentailable  copyholds,  created  by  limitation  on  failure  of  issue 
which  would  raise  estate-tail  in  freeholds,  250. 
CONTINGENCIES  of  indefinite  occurrence,  remoteness  of,  478. 
with  a  double  aspect,  501,  Addenda. 

See,  Rule  against  Perpetuities. 
CONTINGENT  REMAINDERS.  See  Remainders  :  Rule  against 

Perpetuities. 
COPYHOLDS,  testamentary  disposition  of,  17. 
estates-tail  in,  33,  34. 
equitable  entails  in,  35. 
estates-tail  in,  former  modes  of  barring,  41. 
mode  of  disentailing,  under  statute  3  &  4  Gul.  4,  c.  74 — 42. 
estates-tail  in,  attempted  restrictions  upon  right  of  barring,  47- 
surrenders  of,  whether  Springing  and  Shifting  Uses  can  be  limited 
in,  64,  115. 
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COPYHOLDS— continued. 

operation  of  surrender*  upon  contingent  interests  in,  121. 
unentailabte,  limitations  of,  upon  a  failure  of  issue,  260. 
CORPORATIONS,  possibility  of  reverter  upon  granta  to,  621. 

alienation  in  mortmain  to,  687. 
CROWN,  remainder  or  reversion  in,  expectant  on  estate-tail,  indestruc- 
tible, 710. 

when  estate-tail  granted  for  services,  neither  estate- 
tail,  remainders,  nor  reversion,  barrable,  711. 
See,  Estates-tail. 
CY-PRES,  nature  of  doctrine  of,  426. 

general  operation  of  doctrine  of,  430—454. 

whether  applicable  to  limitations  by  way  of  trust  in  deeds,  440,  n. 
doctrine  similar  to,  known  to  ancient  Common  law,  454,  n. 
doctrine  of,  in  reference  to  appointments  under  powers,  406. 
See,  Remainders  :  Rule  against  Perpetuities. 

DEBTS,  trusts  for  payment  of,  limitations  after,  622. 

nature  and  operation  of  devises  in  fee  in  trust  for  satisfaction  of, 
632—637. 

See,  Rule  against  Perpetuities. 
DYING  WITHOUT  ISSUE.    See,  Failure  of  Issue. 

EASEMENTS,  grant  and  reservation  of,  operation  of  Rule  against  Per- 
petuities upon,  599,  619. 

provisions  for  cesser  of,  operation  of  Rule  against  Perpetuities 
upon, 620. 
ENFRANCHISEMENT,  unlimited  powers  of,  541. 

See,  Rule  against  Perpetuities. 
ENTAILS,  system  of,  in  Scotland,  718. 

permits  creation  of  indestructible  perpetuities,  718. 
ENJOYMENT,  possessory,  postponement  of,  to  period  too  remote,  511, 

529. 

See  Rule  against  Perpetuities  :  Vesting. 
ESTATES-TAIL,  creation  of,  by  statute  De  Donis,  30. 
unbarrable,  evils  of,  30,  31. 
in  copyholds,  33,  34. 
equitable,  in  copyholds,  35. 
bar  of,  by  common  recoveries,  37. 
by  fines,  39. 

in  copyholds,  former  modes  of  barring,  40,  41. 
modes  of  barring,  under  statute  3  &  4  Gul.  4,  c.  74—42* 
restrictions  upon  right  of  barring,  void,  44,  48,  721. 
tenant  for  life  may  be  precluded  from  concurring  in  destruction  of, 

47. 
implication  of,  from  gifuover  on  failure  of  issue,  177. 
heirs  of  the  body,  in  deeds*  180. 
in  favor  of  testator's  heir,  not  taking  by  express  gift,  from 
limitation  on  failure  of  his  issue,  182. 
no  implication  of,  from  gift  on  failure  of  issue  restricted  to  death  of 

ancestor,  187. 
devises  of  reversions  expectant  on,  263. 

implication  of,  from  limitations  on  failure  of  heirs  of  the  body,  306. 
when  implied,  from  limitations  on  failure  of  heirs,  311, 313,  316. 
limitations  after  or  in  derogation  of,  exempt  from  operation  of  Rule 
against  Perpetuities,  663. 

one  exception  to  this  rule,  669. 
remainder  or  reversion  in  Crown  expectant  on,  indestructible,  710, 
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ESTATES-TAIL— continued. 

unbarrable,  with  remainders  and  reversion,  when  estate-tail  granted 

for  service*,  while  reversion  in  Crown,  711. 
unbarrable,  created  by  statute*  settling  lands  on  Dukes  of  Marl- 
borough and  Wellington,  715. 

See,  Perpetuity. 
EVENTS  that  may  happen  at  any  period  of  time,  remoteness  of,  478. 
alternative,  limitations  on,  501,  Addenda. 

See,  Rule  against  Perpetuities. 
EXCHANGE,  unlimited  powers  of,  541. 

See,  Rule  against  Perpetuities. 
EXECUTORY  BEQUESTS,  of  terms  for  years,  86. 

principle  of  operation  of,  87,  88. 
different  kinds  of,  91. 

whether  bequest  of  a  term  in  future  takes  effect  under 
doctrine  of,  92. 
of  chattels  personal,  94,  96. 
kinds  of,  98. 

qua  ipso  usu  consumuntur,  100. 
indestructible,  135,  137. 
necessity  for  restrictions  upon  creation  of,  137. 
on  failure  of  issue,  317,  367. 

See,  Rule  against  Perpetuities. 
EXECUTORY  DEVISES,  nature  of,  72. 
different  kinds  of,  73. 
chief  characteristic  of,  75. 
origin  of,  75. 

first  instances  of,  after  Statutes  of  Wills,  80. 
general  character  and  mode  of  operation  of,  82« 
favored,  106. 
rules  as  to,  107 — 120. 
indestructible,  131. 

except  when  engrafted  on  estates-tail,  133. 
necessity  for  limits  to  creation  of,  134. 
on  failure  of  issue,  176. 

See,  Rule  against  Perpetuities. 
EXECUTORY  LIMITATIONS,  as  to  legal  establishment  of,  lol. 
comparative  view  of  various  kinds  of,  105. 
per  verba  depntsenti  and  per  verba  defuturo,  118. 
transmissibility  and  alienability  of  interests  created  by,  120,  130. 
as  to  destructibility  of,  by  recovery,  feoffment,  and  fine,  123 — 134. 
on  failure  of  issue,  176,  253,  317,  367. 
on  failure  of  heirs,  309. 
whether  gifts  after  trusts  for  payment  of  debts  can  take  effect  as,- 

622. 
after  or  in  derogation  of  estates-tail,  663. 

See,  Rule  against  Perpetuities. 
EXECUTORY  TRUSTS,  574. 

operation  of  Rule  against  Perpetuities  upon,  576 — 591* 

FAILURE  OF  HEIRS  OF  THE  BODY,  limitations  on,  304. 
implication  of  estate- tail  from  gift-over  on,  306. 
when  limitation  on,  implies  an  indefinite,  and  when,  a  restricted 

failure,  306. 
indefinite,  when  limitations  on,  good,  307. 
limitations  on,  occurring  subsequently  to  gifts  to  heirs  of  the  body, 

issue,  or  children,  307. 
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FAILURE  X)F  HEIRS  OF  THE  BODY— continued. 

limitations  on,  not  affected  by  stat.  1  Vict.  c.  26,  8.  29 — 308. 
limitations  on,  subject-matter  being  personalty,  384 — 394,  407. 
See  Failure  of  Issue  :  Rule  against  Perpetuties. 
FAILURE  OF  ISSUE,  primary  signification  of,  174. 
limitations  of  realty  upon  a,  176,  185. 
implication  of  estate-tail  from  gift-over  on,  177. 

from  limitation  on,  in  favor  of  testator's  heir  not  taking 
by  express  gift,  182. 
restricted  to  deatn  of  ancestor,  limitations  on,  186. 
not  too  remote,  187* 
no  estate- tail  raised  by  force  of,  187. 
indefinite,  legal  construction  favorable  to,  in  case  of  realty,  191. 
indefinite  construction  of,  obtains,  although  expression  is,  "  without 
leaving  issue/'  in  case  of  realty,  192. 
and  also  when  expression  is,  "  without  leaving  children," 
195. 
expressions  and  circumstances  raising  restricted   construction   of 

word 8  referring  to,*in  case  of  realty,  196—251. 
indefinite,  exceptions  from  the  rule  invalidating  limitations  depend- 
ing on,  253 — 277. 
limitations  of  realty  on,  issue  referred  to  being  entitled  under  exist- 
ing entail,  253 — 266. 
rules  as  to  inaccurate  references  to  issue  inheritable  to  entail, 
255—265. 
indefinite,  limitations  on,  out  of  estates  of  limited  endurance,  267. 
estates  depending  on  base-fee  determinable  upon,  arising  by  matter 

etc  post  facto,  267. 
limitations  of  realty  on,  occurring  subsequently  to  gifts  to  children 

or  other  issue,  277. 
when  referrible  to  issue  taking  under  a  preceding  gift,  in  limitations 

of  realty,  279—290. 
limitations  of  realty  on,  how  affected  by  1  Vict.  c.  26,  s.  29 — 291 — 302. 
limitations  of  realty  on,  and  on  failure  of  heirs  of  the  body,  differ- 

ence  between,  304. 
limitations  of  personalty  on,  generally  too  remote,  318. 

and  not  supported   by  implication  of  any  estate  in 

ancestor  or  first  taker,  318. 
and  whether,  in  case  of  realty,  estate-tail  would  arise 

by  implication,  or  by  express  gift,  320. 
effect  of,  where  ancestor  has  life-interest,  321,  323. 
restricted,  limitations  of  personalty  on,  good,  323. 
when  indefinite  and  when  restricted,  in  regard  to  limitations  of  per* 

sonalty,  325 — 366. 
inclination  of  law  to  restricted  construction  of,  in  case  of  personalty, 

325. 
whether  restricted,  in  case  of  personalty,  by  force  of  "  leaving,"  326. 
indefinite,  limitations  of  personalty  on,  when  valid,  367 — 372. 
limitations  of  personalty  on,  occurring  subsequently  to  gifts  to  chil- 
dren or  other  issue,  373. 
when  referrible  to  issue  taking  under  preceding  gift, 

373—395. 
how  affected  by  statute,  1  Vict  c.  26,  s.  29 — 396 — 
407. 
when  expressed  by  "  failure  of  heirs,"  311 — 316,405. 
See,  Failure  of  Heirs  of  the  Body  :  Issue  :  "  Leaving"  : 

Rule  against  Perpetuities. 
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FEODAL  SYSTEM,  influence  of,  upon  English  laws  of  real  property, 
7,11. 

origin  and  progress  of,  8. 

characteristics  and  tendencies  of,  as  respects  rights  in  property, 
8,28. 

time  of  introduction  of,  into  England,  9* 

gradual  deterioration  of,  10. 

progress  of  right  of  alienation  under,  12. 

subinfeudation  under,  12. 

introduced  doctrine  of  tenure,  18. 

rules  of  inheritance  and  succession  under,  18. 

mode  of  succession  under,  21. 

influence  of,  upon  laws  of  alienation  in  Scotland,  717- 

See,  Civil  Law. 
FINES,  origin  of,  39. 

operation  of,  as  a  bar  to  estates-tail,  39. 

do  not  affect  executory  limitations,  125. 

GESTATION,  period  of,  147,  160,  Addenda. 

HEIRS,  limitations  on  failure  of,  309. 
generally  too  remote,  309. 
when  good,  311,  315. 
force  of  "  leaving,"  in,  316. 
when  estate-tail  raised  under,  311,  313,  316. 
when  subject-matter  is  personalty,  405. 
See  Rule  against  Perpetuities. 
HEIR-AT-LAW,  implication  of  estate-tail  in  favor  of,  from  limitation1 
on  failure  of  his  issue,  182. 
implication  of  estate-tail  in  favor  of,  from  limitation  on  failure  of  his 
heirs,  to  a  collateral  heir  of  heir,  315. 
See,  Estates-tail  :  Failure  of  Heirs  or  the  Body  :  Failure  of 

Issue. 
HEIR-LOOMS,  limitations  of  personal  chattels  to  descend  as,  649* 

See,  Rule  against  Perpetuities. 
"  HEIRS  OF  THE  BODY,"  when  words  of  purchase,  and  when,  of 
limitation,  in  gifts  of  personalty,  384 — 394. 

See,  Failure  of  Heirs  of  the  Body. 

IMPLICATION  of  estates,  operation  of  Rule  against  Perpetuities  upon/ 

570. 
INCOME,  trusts  for  accumulation  of,  592,  639. 

See  Leases  :  Rule  against  Perpetuities. 
INDEFINITE  CONTINGENCIES,  limitations  on,  478. 

application  of  Rule  against  Perpetuities  to,  478—481. 
INHERITANCE  AND  SUCCESSION,  rules  as  to,  which  are  trace- 
able to  feodal  principles,  24. 

See,  Civil  Law  :  Feodal  System. 
INTERESSE  TERMINI,  grant  and  limitation  of  the,  operation  of  Rule 
against  Perpetuities  upon,  599.  614. 
provisions  for  cesser  of,  operation  of  Rule  against  Perpetuities  upon, 
620. 
"  ISSUE,"  when  a  word  of  purchase,  and  when,  of  limitation,  in  gifts 
of  personalty,  384 — 394. 

See,  Failure  of  Issue  :  "  Leaving.1 
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LEASES,  trusts  of  accumulation  for  renewal  of,  limitations  after,  639. 

See  Rule  against  Perpetuities. 
LEASING,  unlimited  powers  of,  541. 

8ee  Rule  against  Perpetuities. 
"  LEAVING/'  effect  of,  in  gifts  on  failure  of  issue,  192,  326, 403. 
See  Failure  of  Heirs  of  the  Body  :  Failure  of  Issue. 
LIFE-ESTATES,  limitations  out  of,   as  to  operation  of  Rule  against 

Perpetuities  upon,  673. 
LIMITATIONS  after  a  failure  of  issue,  174. 

their  connexion  with  the  Rule  against  Perpetuties,  174. 
of  realty  upon  a  failure  of  issue,  176. 

as  to  implication  of  estates-tail  from,  177. 

failure  being  restricted  to  death  of  ancestor,  186. 

when  an  indefinite,  and  when,  a  restricted  failure,  196 — 

251. 
issue  being  entitled  under  existing  estate-tail,  253 — 266. 
occurring  subsequently  to  gifts  to  children  or  other  issue, 

277. 
construction  of,  how  affected  by  stat.  1  Vict.  c.  26,  s.  29 — 
291. 
on  failure  of  issue,  out  of  estates  of  limited  endurance,  267. 
of  realty  on  failure  of  heirs  of  the  body,  304. 

and  limitations  on  failure  of  issue*   difference 
between,  305. 
on  failure  of  heirs,  309. 

when  good,  31 1« 
of  personalty,  on  failure  of  issue,  317. 
generally  too  remote,  318. 
operation  of,  and  rules  as  to,  320 — 322. 
failure  being  restricted  to  death  of  ancestor,  323. 

no  enlargement  of  ancestor's  interest,  in  case  of, 
324. 
when  failure  indefinite,  and  when,  restricted,  325 — 

366. 
when  word  "  leaving"  occurs,  326. 
indefinite,  when  valid,  367. 
with  a  double  aspect,  367. 
occurring  subsequently  to  gifts  to  children  or  other 

issue,  373. 
how  affected  by  stat.  1  Vict.  c.  26,  s.  29—396—407. 
of  remainders,  may  be  too  remote,  408—417* 

operation  of  Rule  against  Perpetuities  upon,  4 17-— 425,  Addenda. 
remoteness  in,  how  affected  by  doctrine  of  fy-pree,  426—454. 
to  classes  or  associations  of  persons,  application  of  Rule  against 

Perpetuities  to,  455. 
to  persons  answering  a  certain  description  or  possessing  a  specified 

qualification,  application  of  Rule  against  Perpetuities  to,  464. 
upon  events  of  indefinite  occurrence,  application  of  Rule  against 

Perpetuities  to,  478. 
in  pursuance  of  particular  powers  of  appointment,  application  of 

Rule  against  Perpetuities  to,  484 — 600. 
subject  to  remote  limitation,  void,  421,496. 

on  alternative  contingencies,  or  contingencies  with  a  double  aspect, 
501. 

application  of  Rule  against    Perpetuities  to,  503 — 510, 
Addenda. 

vested,  with  deferred  enjoyment,  511. 
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LIMITATIONS-  continued. 

operation  of  Rule  against  Perpetuities  as  to,  512 — 530. 
when  vesting  of,  postponed,  and  when,  enjoyment  only,  513 — 529. 
to  persons  in  esse,  to  vest  at  age  greater  than  majority,  458, 528,  n. 

to  take  effect  in  possession  at  age  greater  than  majority,  528,  n. ' 
vested,  subject  to  subsequent  divesting  gifts,  531. 

operation  of  Rule  against  Perpetuities  upon,  532. 
absolute  in  the  first  instance,  with*  subsequent  qualifying  and  re- 
stricting gifts  engrafted  upon  them,  534. 

operation  of  Rule  against  Perpetuities  upon,  535. 
of  and  under  powers  of  sale,  exchange,  partition,  leasing,  &c,  541. 
implication  of,  operation  of  Rule  against  Perpetuities  upon,  570. 
of  executory  trusts,  operation  of  Rule  against  Perpetuities  upon, 

W6. 
of  Common  law  interests,  operation  of  Rule  against  Perpetuities 

upon,  598. 
after  trusts  for  payment  of  debts,  operation  of  Rule  against  Perpe- 
tuities upon,  622. 
after  trusts  of  accumulation  for  renewal  of  unexpired  leases,  opera- 
tion of  Rule  against  Perpetuities  upon,  639. 
of  personal  chattels,  to  descend  as  heir-looms,  operation  of  Rule 

against  Perpetuities  upon,  643. 
bo  objection  to,  on  account  of  remoteness  iu  cesser,  1/3,  652. 
consequences  of  remoteness  in,  657. 

after  or  in  derogation  of  estates-tail,  generally  free  from  objection  of 
remoteness,  663. 

one  exception  to  this  rule,  669. 
out  of  life  and  other  partial  estates,  as  to  exemption  of,  from  Rule 
against  Perpetuities,  673. 
See  Remoteness  :  Rule  against  Perpetuities. 

MAXIMS  or  RULES. 

De  minimis  non  curat  Urn,  4,  n. 
JBqmta$  sequitur  legem,  35,  138, 169- 
Nemo  e$t  hire*  vwentis,  143. 
Id  certum  est,  quod  certum  redds  potest,  1 73, 494. 
Qnodfacit  per  alium/acit  per  se,  482 . 
Quod  necessario  submteWgitur  non  deest,  675. 
MORTMAIN,  alienation  in,  687. 

tendency  of,  to  create  a  perpetuity,  688. 
exemptions  from  laws  discouraging,  708. 

See  Corporations. 

PARTITION,  unlimited  powers  of,  541. 

See  Rule  against  Perpetuities. 
PERPETUITY,  definition  of,  163. 

frequent  motive  to  creation  of,  164. 
created  by  alienation  in  mortmain,  688. 

to  charitable  uses,  689. 
settlements  of  advowsons  in,  694. 
created  under  stat.  34  &  35  Hen.  8,  c  20 — 712. 
created  by  statutes  settling  lands  on  Dukes  of  Merioorougk  and 

Wellington,  715. 
prevalent  under  Scotch  system  of  entails,  718. 
See    Remoteness;    Rule    against    Perpetuities:    Scintilla 

juris. 
POSSIBILITY  upon  a  possibility,  doctrine  of,  419, 420, 491, 601. 
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POSSIBILITY— continued. 

connexion  of,  with  laws  against  remoteness,  603. 
of  reverter  upon  grants  to  corporations,  621. 

See  Common  law. 
POWERS  originated  in  Statute  of  Uses,  60. 

how  far  valid  in  copyhold  surrenders,  67,  Addenda. 
of  appointment,  482. 

general,  in  relation  to  Rule  against  Perpetuities,  483, 487. 
particular,  in  relation  to  Rule  against  Perpetuities,  484. 

operation  of  Rule  against  Perpetuities  upon,  485 — 500. 
doctrine  of  cy-pree  in  reference  to  appointments  under,  496. 
restricted  to  valid  objects,  493. 
of  sale,  exchange,  partition,  leasing,  &c,  application  of  Rule  against 

Perpetuities  to,  541—565, 672. 
of  determining  terms,  565. 

in  marriage-settlements,  &c,  in  reference  to  terms,  567* 
Sec  Maxims:  Rule  against  Perpetuities. 
PROPERTY,  right  of,  1. 

REAL  PROPERTY,  English  system  of,  7. 

influence  of  feodal  principles  upon,  7. 
of  feodal  origin,  24. 
Scotch  system  of,  inferior  to  that  of  England,  718, 722. 

See  Tenure. 
REMAINDERS,  contingent,  limitations  of,  by  way  of  use,  whether 
they  must  conform  to  rules  of  Common  law,  56,  109. 
cannot  be  limited  of  terms  for  years,  88. 

excepting  one  mode,  90. 
when  contingent  limitations  by  way  of  use  take  effect  as,  107. 
may  be  too  remote,  408—417. 
limitations  of,  how  affected  by  Rule  against  Perpetuities,  417—425, 

Addenda. 
nature  of  the  rule  as  to  vesting  of,  410. 
equitable,  remoteness  in,  425. 

remoteness  in,  how  avoided  by  doctrine  of  cy-pres,  426—454. 
limited  in  appointments  under  powers,  in  reference  to  Rule  against 
Perpetuities,  496. 

See  Rule  against  Perpetuities. 
REMOTENESS,  of  indestructible  future  estates,  evils  of,  128, 134, 138 
feasibility  of  remedy  for,  129. 
vagueness  of  early  notions  as  to,  130, 140, 149. 
of  limitations  of  realty  upon  a  failure  of  issue,  176. 
no  objection  of,  to  limitations  on  failure  of  issue  restricted  to  death 
of  ancestor,  187. 

or  to  lives  in  being  and  twenty-one  years,  188. 
and  without  reference  to  character  of  prior  gift,  189. 
of  limitations  on  failure  of  heirs,  309*315. 
of  limitations  of  personalty  on  failure  of  issue,  318. 
in  limitations  of  remainders,  408—417,  Addenda. 
in  equitable  remainders,  425. 

in  remainders,  how  avoided  by  doctrine  of  cy-pre>,  426—454. 
in  limitations  to  classes  or  associations  of  persons,  455,  Addenda. 
in  limitations  to  persons  answering  a  certain  description,  or  pos- 
sessing a  specified  qualification,  464,  Addenda. 
in  limitations  upon  events  of  indefinite  occurrence,  478. 
of  events  which  may  happen  at  any  period  of  time,  478. 
in  particular  powers,  and  limitations  in  pursuance  of  them,  484. 
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REMOTENESS— co**m««i. 

in  a  limitation,  invalidates  subsequent  limitations,  421, 496. 

in  limitations  on  alternative  contingencies  or  with  a  doable  aspect, 

501,  Addenda. 
in  limitations,  whose  possessory  enjoyment  is  postponed  beyond  the 

period  of  vesting,  511. 
in  divesting  gifts  engrafted  on  limitations  presently  vested,  532. 
in  qualifying  and  restricting  gifts  engrafted  on  limitations  absolute 

in  the  first  instance,  534. 
in  powers  of  sale,  exchange,  partition,  leasing,  &c,  541. 
in  exercises  of  powers  of  sale,&c,  541. 
in  estates  arising  by  implication,  570. 
in  executory  trusts,  576. 

laws  against,  same  at  law  and  in  equity,  169,  574. 
in  trusts  or  provisions  for  accumulation,  592. 
in  grants  and  reservations  of  rents,  conditions,  interesse  termini, 

easements,  and  other  Common  law  interests,  598. 
no  direct  provisions  against,  at  Common  law,  608. 
in  limitations  after  trusts  of  accumulation  for  renewal  of  unexpired 

leases,  639. 
in  limitations  of  personal  chattels  to  descend  as  heir-looms,  643. 
in  cesser  of  limitations  does  not  invalidate  them,  173, 652. 
in  limitations,  consequences  of,  657* 
limitations  exempt  from  operation  of  laws  against,  663. 
as  to  applicability  of  laws  against,  to  settlements  of  advowsons,  694, 

702, 705. 
exceptions  from  laws  against,  allowed  or  created  by  act  of  Parlia- 
ment, 710. 

See  Limitations:  Rule  against  Perpetuities. 
RENTS,  grant  and  reservation  of,  operation  of  Rule  against  Perpe- 
tuities upon,  599, 611. 
provisions  for  Cesser  of,  operation  of  Rule  against  Perpetuities  upon, 

620. 
limitations  of,  in  strict  settlement,  611. 
grants  of,  to  secure  performance  of  covenants,  612. 
See  Rule  against  Perpetuities. 
REVERSION  expectant  on  estate-tail,  devise  of,  253. 

rules  as  to  inaccurate  reference  to  contingency  on  which 

it  depends,  255 — 265. 
limitations  of,  in  deeds,  266. 
in  Crown,  indestructible,  710. 
See  Estates -tail;  Crown:  Perpetuity. 
RIGHTS  OF  ENTRY,  grant  and  reservation  of,  operation  of  Rule 

against  Perpetuities  upon,  599, 618. 
PULE  AGAINST  PERPETUITIES,  origin  and  design  of.  4, 128, 
efficiency  of,  for  end  designed,  5. 
summary  of  reasons  of,  5. 

history  and  progressive  establishment  of,  140 — 161. 
permits  the  selection  of  arbitrary  lives,  161, 167. 

and  an  absolute  term  of  twenty-one  years,  160, 167. 
general  analogy  of,  165,  168. 
how  far  sustainable,  166. 
equally  applicable  to  realty  and  personalty,  169* 
and  binding  alike  at  law  and  in  equity,  169, 574. 
other  rules  accessory  to,  170 — 173. 

operation  of,  as  respects  limitations  after  a  failure  of  issue,  174* 
limitations  of  remainders,  417,  Addenda. 
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RULE  AGAINST  PERPETUITIES— continued. 

equitable,  425. 

with  reference  to  doctrine  of  cy-pres,  426. 
limitations  to  classes  or  associations  of   persons,    455, 

Addenda. 
limitations  to  persons  answering  a  certain  description  or 

possessing  a  specified  qualification,  464,  Addenda. 
limitations  upon  events  of  indefinite  occurrence,  478. 
powers  of  appointment,  and  limitations  in  pursuance  of 

them,  482. 
limitations  on  alternative  contingencies,  or  contingencies 
with  a  double  aspect,  501,  Addenda. 
»  limitations   whose    possessory   enjoyment    is   postponed 

i  beyond  the  period  of  vesting,  511. 

vested  limitations,  made  subject  to  subsequent  divesting 

gifts,  532. 
limitations  absolute  in  the  first  instance,  with  subsequent 
qualifying  and  restricting'gifts  engrafted  upon  them,  534. 
the  limitation  and  exercise  of  powers  of  sale,  exchange, 

partition,  leasing,  &c,  541, 672. 
the  implication  of  estates,  570. 
executory  trusts,  576. 

trusts  or  provisions  for  accumulation  of  income,  592. 
the  grant  and  reservation  of  rents,  conditions,  rights  of 
entry,  interesse  termini,  easements,  and  other  Common 
law  interests,  598. 
limitations  after  trusts  for  payment  of  debts,  622. 
limitations  after  trusts  of  accumulation  for  renewal  of  un- 
expired leases,  639. 
limitations  of  personal  chattels  to  descend  as  heir-looms,  643 . 
remoteness  in  limitations  under,  consequences  of,  657. 
limitations  exempt  from  the  operation  of,  663. 

See  Alienation  *   Limitations  :   Perpetuity. 

SALE,  unlimited  powers  of,  541. 

See  Rule  against  Perpetuities. 
SCINTILLA  JURIS,  61,  62. 

argument  in  support  of,  as  preventing  tendency  to  a  perpetuity  in 
executory  limitations,  112,  n. 
. ..  -  -  """        SCOTLAND,  law  of,  in  relation  to  Perpetuities,  717. 

inferiority  of  real  property  system  of,  to  that  prevalent  in  England, 
722. 
SETTLEMENT,  early  modes  of,  27. 

by  way  of  estates-tail  and  remainders,  introduced  by  Btatute  De 

donis,  32. 
of  copyholds,  by  conditional  fees  and  entails,  33. 
See  Advowsons  :  Estates-tail. 
SPRINGING  AND  SHIFTING  USES.    See  Uses. 
STATUTES. 

9  Hen.  3,  c.  32  (Subinfeodation),  13. 

13  Edw.  I*  c.  1  (De  donis  conditionalibtu),  29. 

18  Edw.  1,  St.  1,  c.  1  {Quia  emptores  terrarum),  13. 

17  Edw.  2,  c.  6  (De  prerogative  regis),  14. 

6  Hen.  7,  c.  24  (Fines),  39,  711. 

27  Hen.  8,  c.  10  (Uses),  53. 

32  Hen.  8,  c.  1  (Wills),  16. 

32  Hen.  8,  c.  36  (Fines),  39, 71 L 
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STATUTES— continued. 

34  Hen  8,  c.  5  (Will*),  16. 

34  &  35  Hen.  8,  a  20  (Estates-tail  granted  for  services),  711. 
43  Elix.  c.  4  (Charitable  uses),  696. 
9  Geo  2,  c.  36  (Charitable  usee),  690. 
39  &  40  Geo.  3,  e.  98  (Accumulation),  592. 

3  &  4  GuL  4,  c.  74  (Abolition  of  fines  and  recoveries),  42, 127,  714. 
3  &  4  Gal.  4,  c.  104  (Payment  of  debts),  637. 
3  &  4  GuL  4,  c.  106  (Inheritance),  314. 
7  GuL  4  and  1  Vict.  c.  26  (Wills),  175,  291,  296,  396,  407. 
See  Accumulation  :  Alienation:  Estates-tail: 

Charitable  Uses. 

TENANT-RIGHT  of  renewal,  difficulty  presented  by,  with  respect  to 
exemption  of  leases  for  lives  from  laws  against  remoteness,  681. 

See  Lipb-Estatbs. 
TENURE,  of  feodal  origin,  18. 

opinions  as  to  retention  of  principle  of,  in  English  real  property 
system,  26. 

See  Real  Property. 
TERMS  FOR  YEARS,  ancient  roles  as  to  disposition  of,  84. 
Executory  bequests  of,  86,  87. 
remainders  cannot  be  limited  of,  88. 
as  to  creation  of  legal  future  interests  in,  by  deed,  89. 
whether  bequest  in  ftUuro  of,  takes  effect  under  doctrine  of  Execu- 
tory bequests,  92. 
necessity  tor  restricting  Executory  bequests  of,  137. 
Executory  limitations  of,  on  failure  of  issue,  317,  367. 
limitations  of,  by  words  which  would  create  estate-tail  in  realty, 

322. 
limitations  of,  with  a  double  aspect,  367. 
limitations  of,  on  failure  of  issue,  occurring  subsequently  to  gifts  to 

children  or  other  issue,  373. 
limitations  of,  on  failure  of  issue,  how  affected  by  statute,  1  Vict. 

c.  26,  s.  29—396—407. 
limitations  of,  on  failure  of  heirs,  405. 
powers  of  determination  of,  666. 

powers  in  marriage-settlements,  &c,  operating  to  determine,  567. 
See  Executory  bequests  :  Remoteness;  Rule  against 

Perpetuities. 
TRUSTS,  origin  of,  63. 

future,  analogous  to  legal  executory  limitations,  102. 

indestructible,  137. 
evils  of  remoteness  in,  139. 
executory,  574. 

operation  of  Rule  against  Perpetuities  upon,  576 — 591. 
for  accumulation  of  income,  592. 
for  payment  of  debts,  limitations  after,  622. 
of  accumulation,  for  renewal  of  leases,  limitations  after,  639. 
See  Executory  trusts  :   Rule  against  Perpetuities. 

UNASCERTAINED  PERSONS,  limitations  to,  424,  464,  Addenda. 

operation  of  Rule  against  Perpetuities  upon,  464 — 

477. 
See  Remoteness. 
USES,  effect  of  invention  of,  upon  power  of  testamentary  alienation,  15. 
Statute  of,  effect  of,  upon  testamentary  alienation,  16. 
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USES— continued. 

prior  to  statute  27  Hen.  8 — 49. 

conversion  of,  into  legal  estates,  53. 

conveyances  to,  how  affected  by  statute  27  Hen.  8 — 54. 

Statute  of,  how  construed  in  reference  to  limitations  of  uses  void  at 

Common  law,  54. 
Springing,  57. 
Shifting,  58,  59* 
creating  powers,  60. 
Statute  of,  general  operation  of,  62. 
Springing  and  Shifting,  whether  they  can  he  limited  jn  copyhold 

surrenders,  64,  115,  Addenda. 
Statute  of,  relation  of,  to  introduction  of  Executory  devises,  78. 
operation  of  Statute  of,  upon  Uses  in  wills,  78, 105. 
as  to  contingent  limitations  of,  after  terms,  56. 
Springing  and  Shifting,  rules  as  to,  107 — 120. 
indestructibility  of,  123. 

except  when  limited  after  estates-tail,  124,  663. 
necessity  for  limits  to  creation  of,  128. 

See  Rule  against  Perpetuities  :  Scintilla  juris. 

VESTING  of  limitations,  importance  of,  in- connexion  with  Rule  against 
Perpetuities,  511. 
when  postponed,  and  when  enjoyment  only,  513 — 529. 
within  proper  period,  but  subject  to  remote  divesting  gifts,  532. 
aee  Enjoyment  :  Remoteness. 

WORDS  of  purchase  and  words  of  limitation,  distinction  between,  383. 
See  "Heirs  of  the  Body  :"  " Issue :"  Limitations. 
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